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PENAL  CODE. 


Section  4S4S.  Title  of  Act  and  liow  DiTided:  This 
Act  shall  be  known  as  the  Penal  Code  of  the  State  of  Idaho,  and 
whenever  cited,  enumerated,  referred  to  or  amended  may  be  designated 
simply  as  the  Penal  Code,  adding  when  necessary  the  number  of  the 
Section.    It  is  divided  into  three  Titles,  as  follows : 

Title  XXII.    Crimes  and  Punishments, 

Title  XXIII.     Criminal  Procedure, 

Title  XXIV.     Penitentiary,  Prisons  and  Jails.. 

1887  R.  a  Sec.  6300;  titles  added  byCommisaion. 


TITLE  XXI. 

CRIMES  AND  PUNISHMENTS. 

Chap.  CCVII.     Preliminary  Provisions. 
Chap.  CCVIII.    Persons  Liable  to  Punishment  for  Crime. 
Chap.  CCIX.    Parties  to  Crime. 
Chap.  CCX.    Crimes  Against  the  Elective  Franchise. 
Chap.  CCXI.    Crimes  by  and  Against  the  Executive  Power. 
Chap.  CCXII.     Crimes  Against  the  Legislative  Power. 
Chap.  CCXIII.    Crimes  Against  Public  Justice. 
Chap.  CCXIV.    Conspiracy. 

Chap.  CCXV.     Crimes  Against  Chastity,  Morality  and  Decency. 
Chap.  CCXVI.    Crimes  Against  Public  Health  and  Safety. 
Chap.  CCXVII.    Crimes  Against  Public  Peace. 
Chap.  CCXVIII.     Crimes  Against  the  Revenue  and  Property  of 
the  State. 
Chap.  CCXIX.     Crimes  Against  Public  Policy. 
Chap.  CCXX.    Crimes  Against  the  Person. 
Chap.  CCXXI.    Crimes  Against  Property. 
Chap.  CCXXII.    Miscellaneous  Offenses. 
Chap.  CCXXIII.    General  Provisions  Applicable  to  Crimes. 

CHAPTER  CCVn. 

PRELIMINARY  PROVISIONS. 

Section.  Section. 

4544.  Certain  terms  defined.  4649.  Duty  of  court. 

4545.  What  intent  to  defraud  is  suffl-       4550.  Punishments,  how  determined. 

cient.  4551.  Witness*  testimony  may  be  used 

4546.  Civil  remedies  preserved.  against  him.  when. 

4547.  Proceedings    to    remove    officers       4552.  Crime  defined. 

and  others  preserved.  4553.  Crimes,  how  divided. 

4648.  Courts   of  justice   to   punish   for      4554.  Felony  and  misdemeanor  defined, 
contempts.  4656.  Punishment  of  ^e^ony. 

'  1 


2  MEANING  OF  CERTAIN  TERMS  Ch.  COVII 

Section.  Section. 

4566.  Punishment  of  misdemeanor.  4559.  Drunkenness  no  excuse  for  crime. 

4557.  To  constitute  crime,  what.  When  it  may  be  considered. 

4558.  Intent,  how  manifested,  etc. 

Section  4S44.  Certain  Terms  Defined  :  The  following 
words,  have  in  this  Code  the  signification  attached  to  them  in  this 
Section,  unless  otherwise  apparent  from  the  context : 

First.  The  word  **wilfully,''  when  applied  to  the  intent  with 
which  an  act  is  done  or  omitted,  implies  simply  a  purpose  or  wilhne- 
ness  to  commit  the  act,  or  make  the  omission  referred  to.  It  does  not 
require  any  intent  to  violate  law,  or  to  injure  another,  or  to  ac([iii  e 
r;ny  advantage; 

Second.  The  words  ''neglect/*  "negligence/'  ^'negligent/'  md 
"negligently,*'  import  a  want  of  such  attention  to  the  nature  or  prob- 
able consequences  of  the  act  or  omission  as  a  prudent  man  ordinarily 
bestows  in  acting  in  his  own  concerns ; 

Third.  The  word  "corruptly/'  imports  a  wrongful  design  to  ac- 
quire or  cause  some  pecuniary  or  other  advantage  to  the  person  guilty 
of  the  act  or  omission  referred  to,  or  to  some  other  person ; 

Fourth.  The  words  "malice/*  and  "maliciously,"  import  a  wish 
to  vex,  annoy,  or  injure  another  person,  or  an  intent  to  do  a  wrong 
ful  act,  established  either  by  proof  or  presumption  of  law : 

Fifth.  The  word  "knowing^ly,"  imports  only  a  knowledge  that  the 
facts  exist  which  bring  the  act  or  omission  within  the  provisions  of 
this  Code.  It  does  not  require  any  knowledge  of  the  unlawfulness 
of  such  act  or  omission; 

Sixth.  The  word  "bribe*'  signifies  anything  of  value  or  advantage, 
present  or  prospective,  or  any  promise  or  undertaking  to  give  any, 
asked,  given  or  accepted,  with  a  corrupt  intent  to  influence,  unlawfully, 
the  person  to  whom  it  is  given,  in  his  action,  vote,  or  opinion,  in  any 
public  or  official  capacity : 

Seventh.  Where  the  word  "perspn"  is  used  in  this  Code  to  desig- 
nate the  party  whose  property  may  be  the  subject  of  any  oflfense,  it 
includes  this  State,  any  territory,  any  other  state,  government,  or 
country,  which  may  lawfully  own  any  property  within  this  State, 
and  all  miblic  and  private  corporations  or  joint  associations,  as  weM 
as  individuals. 

1887  R.  S.  Sec.  6301.  Pon,  12  Nev.  148:  State  v.  Hln^.  16  Nev. 

WIT.FULLY:        In      an      indictment  309;   People  v.  Pool,  27  Cal.   572.     The 

charging  a   person   with   murder,   it   is  word   "wilful"   slgnlfles  intentional.     It 

not    necessary    to    allege    the    killing  does  not  imply  malice  or  wrong  towards 

"was   wilful,   deliberate,    and    premedi-  the  other  party. — Benkert  v.  Renkert,  32 

tated."      Murder   is    defined   to   be   the  Cal.  470. 

•unlawful    killing    of    a    human    being,  NEGLIGENCE:       Negligence    is    tho 

with    malice    aforethought,    either    ex-  omission  to  do  something  which  a  reaa- 

press  or  Imi^lied."     The  crime  charged  onable  man,  guided  by  those  considera- 

upon  the  defendant,  the  charge  follow-  tions     which    ordinarily    regulate     the 

ing  the  words  of  the  law,  is  sufficiently  conduct  of  human  affairs,  would  do,  or 

described. — People   v.   Murray,    10   Cal.  doing  something  which  a  prudent  an-1 

309.     To  the  same  effect  in  People  v.  reasonable   man   would   not   do.     It    is 

Garcia,     25     Cal.     633,     embezzlement*  not   absolute   or   intrinsic,   but   always 

where  "feloniously"  omitted;  People  v.  relative  to  some  circumstances  of  time, 

Shaber.  32  Cal.  38:  People  v.  Ah  Choy,  place,  or  person, — Rlchardgon  v.  Kief, 

1  Idaho,  819,  murder  when  "deliberate  84  CftJ,  ^8, 
and  premedltaudi"  State  v,  Tlipmp- 


Ch.  CCVII 


CRIMES— PRELIMINARY  PROVISIONS 


MALICE:  Malice,  in  its  legral  sense, 
means  a  wrongful  act,  done  Intention- 
ally,  without   Just   cause   or  excuse. — 


Maynard  v.  Fireman's  Fund  Insurance 
Co.  34  CaL  48;  People  v.  Taylor,  86  Cal. 
255. 


Section  4949.     HThat  Intent  to  Defkraud  in  Hiafficient: 

Whenever,  by  any  of  the  provisions  of  this  Code,  an  intent  to  de- 
fraud is  required  in  order  to  constitute  any  offense,  it  is  sufficient  if 
any  intent  appears  to  defraud  any  person,  association,  or  body  pontic 
or  corporate,  whatever. 

.      1887  R.  8.  Sec.  6802;  1864,  p.  474,  Sec.  166. 

Section  4946.  Ciril  Remedies  Preserred:  The  omis- 
sion to  specify  or  affirm  in  this  Code  any  liability  to  damages,  penalty, 
forfeiture,  or  other  remedy  imposed  by  law  and  allowed  to  be  re- 
covered or  enforced  in  any  civil  action  or  proceeding,  for  anv  act  or 
omission  declared  punishable  herein,  does  not  affect  any  right  to  re- 
cover or  enforce  the  same. 


1887  R.  S.  Sec.  6803. 

MERGER  OF  CIVIL.  REMEDY:  The 
principle  of  law  Is,  that  where  a  felony 
is  committed  which  generally,  and  per- 
haps uniformly,  Includes  a  civil  Injury, 
the  latter  Is  merged  In  the  public  of- 
fense. The  claims  of  the  public  are 
deemed  paramount  to  those  of  Indi- 
viduals, who  are  not  permitted  even  to 
reclaim  their  own  property,  known  and 
identified,  which  has  been  taken  pos- 
session of  by  the  officers  of  Justice, 
where  a  felony  has  been  committed, 
unless  restitution  shall  have  been  or- 
dered by  the  competent  authority,  after 
the  conviction  of  the  offender,  or 
where  It  may  be  done  consistently  with 
the  public  Interest. — Foster  v.  Tucker, 
3  Me.  458.  4  Bl.  Com.  6. 

After  the  acquittal  of  the  defendant 
upon  an  indictment  for  a  felonious  as- 
sault upon  the  plaintiff  by  stabbing 
him,  the  plaintiff  may  maintain  tres- 
pass to  recover  damages  for  the  civil 
injury.  If  he  be  not  shown  to  have  col- 
luded In  procuring  such  acquittal. — 
Crosby  v.  Leng,  12  East,  409.  To  same 
effect  in  Foster  v.  Tucker,  3  Me. 
468,  14  Am.  Dec.  243.  Contra.  The  right 
of  every  citizen  under  the  constitution, 
to  obtain  Justice  promptly  and  without 
delay,  requires  that  no  one  should  be 
delayed  in  obtaining  a  remedy  for  a 
private  Injury,  except  in  a  case  of  the 
plainest  public  necessity.  There  beini; 
no  such  necessity  calling  for  the  adop- 


tion of  the  rule  under  consideration,  we 
are  of  opinion  that  it  ought  not  to  bo 
engrafted  into  our  Jurisprudence.  We 
are  strengthened  in  this  conclusion  by 
the  weight  of  American  authority,  and 
by  the  fact  that  in  some  of  the  steles, 
where  the  rule  has  been  establishect 
by  decisions  of  the  courts,  it  has  been 
abrogated  by  legislative  enactments-  — 
Boston  and  Worcester  R.  R.  Corpora- 
tion V.  Danna,  1  Gray,  83.  To  same  ef- 
fect in  Pettinglll  v.  Rldeout.  6  N.  H. 
454,  cited  in  25  Am.  Dec.  473;  also  in 
Keyser  v.  Rodgers,  50  Pa.  St  275;  Bal- 
lew  v.  Alexander,  6  Tenn.  433.  See 
Hutchinson  v.  M.  M.  Bank  of  Wheeling. 
41  Pa.  St.  42. 

The  rule  of  the  common  law,  that  all 
civil  remedies  in  favor  of  a  party  in- 
jured by  a  felony  are  either  merged  in 
the  higher  offense  against  public  Jus- 
tice, or  suspended  until  after  the 
determination  of  a  civil  prosecution 
against  the  offender.  Is  no  part  of 
the  law  of  Massachusetts. — Atwood  v. 
Fisk,  101  Mass.  363.  Citing  Boston  & 
Worcester  R.  R.  Co.  v.  Danna,  1  Gray, 
83,  and  other  citations.  With  us,  what- 
ever be  the  English  usage,  the  true 
rule  is  believed  to  be  that  the  party 
may  institute  the  proceedings  for  dam- 
ages as  promptly  as  he  chooses,  only 
he  must  not  bring  on  the  trial  in  ad- 
vance of  his  public  duty. — Bishop's 
New  Crim.  Law,  Sec.  272.  See  also  Sec. 
271  of  same  work. 


Section  4ti47.  Proceedings  to  Remote  Officers  and 
Otiiers  PreserTcd:  The  omission  to  specify  br  affirm  in  this 
Code  any  ground  of  forfeiture  of  a  public  office  or  other  trust  or 
special  authority  conferred  by.  law,  or  any  power  conferred  by  law  ro 
remove,  depose,  or  suspend  any  public  officer  or  other  person  hold- 
ing any  trust,  appointment,  or  other  special  authority  conferred  by 

law,  tfo^jj  not  affect  such  fprfeiture  or  power,  or  any  proceeding^ 


4  CRIMES— PRELIMINARY  PROVISIONS  Gh,  CC^'II 

autho'-i/ecl  by  law  to  carry  into  effect  such  removal,  depc  sition,  or 
suspension. 

1887  R.  S.  Sec.  6804. 

Ifl^ection  4S48.  Courts  of  Justice  to  Punish  for  Con- 
tempts: This  Code  does  not  affect  any  power  conferred  by  law 
upon  any  public  body,  tribunal  or  officer,  to  impose  or  inflict .  pun- 
ishment for  a  contempt. 

1887  R.  S.  Sec.  6305. 

Section  4S49,     Duty    of    Court:     The  several  Sections  of« 
this  Code  which  declare  certain  crimes  to  be  punishable  as  therein 
mentioned,  devolves  a  duty  upon  the  court,  authorized  to  pass  sen- 
tence, to  determine  and  impose  the  punishment  prescribed. 

1887  R.  S.  Sec.  6306. 

Section  4SSO.     Punishment  liow  Determined:     When 
ever  in  this  Code  the  punishment  for  a  crime  is  left  undetermined 
between  certain  limits,  the  punishment  to  be  inflicted  in  a  particular 
case,  must  be  determined  by  the  court  authorized  to  pass  sentence 
within  such  limits  as  may  be  prescribed  by  this  Code. 

1887  R.  S.  Sec.  6307.  was  convicted,  will  be  reversed  on  ap- 

JUDGMENT:     A  judgment  sentenc-  peal,  and  the  cause  remanded,  with  dl- 

ing  a  prisoner  for  a  longer  term  than  rections  to  the  court  below  to  proceed 

that  prescribed  by  the  statute  for  the  to  Judgrment  on  the  verdict. — People  v. 

punishment  of  the  oflCense  of  which  he  Riley,  48  Cal.  549. 

Section  45ISI.  VFitness'  Testimony  may  be  used 
Against  Him  wiien:  The  various  Sections  of  this  Code  whicii 
declare  that  the  evidence  obtained  upon  the  examintion  of  a  person 
as  a  witness  cannot  1)e  received  against  him  in  any  criminal  pro- 
ceeding, do  not  forbid  such  evidence  being  proved  against  such  per- 
son upon  any  proceedings  founded  upon  a  charge  of  perjury  committed 
in  such  examination. 

1887  R.  S.  Sec.  6308. 

Section  45;S9.  Crime  Defined:  A  crime  or  public  oiifense 
is  an  act  committed  or  omitted  in  violation  of  a  law  forbidding  or 
commanding  it,  and  to  which  is  annexed,  upon  conviction,  either  of 
the  following  punishments: 

1 .  Death ; 

2.  Imprisonment ; 

3.  Kine ; 

4.  Removal  from  office;  or, 

5.  Disqualification  to  hold  and  enjoy  any  office  of  honor,  tru«^t 
or  profit  in  this  State. 

18S7    R.    S.    Sec.    6309;     1864.    p.    234.  some    public    right    or    duty    due    to    a 

Sec.  1.  whole  community,  considered  as  a  coni- 

TRIMKS.    DEFINITIONS   OF:      "An  munity  in  its  social  ag&regrate  capa«»- 

.Kt  commlttert  or  omitted,  in  violation  Ity." — 4  Bl.  Com.  5. 

of   a    public    law.   either   forbidding   or  See  Sec.  4557. 

commanding  It." — 4  Bl.  Com.  5,  BurrlU'H  See  Sees.  4864  to  5197  Inclusive. 
Law    Die.      "A    breach    or   violation   of 

Section  4SS9.  Crimes  how  DiTided:  Crimes  are  divided 
into : 
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1.  Felonies;  and, 

2.  Misdemeanors. 

1887    R.    S.    Sec.    6310;    1864,    p.    284,  Sec.  2. 

Section  4S54.     Felony    and     iHisdemeanor  Defined: 

A  felony  is  a  crime  which  is  punishable  with  death  or  by  imprison- 
ment in  the  State  prison.  Every  other  crime  is  a  misdemeanor. 
When  a  crime  punishable  by  imprisonment  in  the  State  prison  is  also 
punishable  by  fine  or  imprisonment  in  a  county  jail,  in  the  discretion 
of  the  court,  it  shall  be  deemed  a  misdemeanor  for  all  purposes  after 
a  judgment  imposing  a  punishment  other  than  imprisonment  in  the 
State  prison. 

1887  R.  S.  Sec.  6311;   Cr.  Prac.  1875,  such    punishment— that    is,    for    which 

Sec.  3,  4.  that  grade  of  punishment  can  not  under 

FELONIES,  MISDEMEANORS:  Un-  any    circumstances    be    inflicted— is    a 

der  the  common  law  felony  was  an  of-  misdemeanor. — People  v.  War,  20  Cal. 

fense    which    occasioned    a    total    for-  117.    The  statute  makes  every  offense  u 

feiture    of    either    lands    or   goods,    or  felony  which  is  punishable  with  death, 

both,    and    to    which    capital    or   other  or  by  Imprisonment  in  the  state  prison, 

punishment    could    have    been    super-  There  are  some  offenses  wl\ich  may  be 

ceded  according  to  the  degree  of  guilt.  punished    either    as    felonies    or    mis- 

— i    Bl.    Com.    94;    Burrirs    Law    Die.  demeanors,  and  in  such  cases  the  pun- 

"A  felony  is  a  public  offense  punish-  ishment   inflicted   must   determine   the 

able  by  death  or  by  imprisonment  in  a  grade  of  the  offense.     In  this  case,  the 

state  prison.  Every  other  public  offense  offense   might   have  been   punished  as 

is  a  misdemeanor."     Under  these  defi-  ii  felony,  but  as  this  was  not  done,  we 

nitions,  any  offense  which  may  be  or  \a  can  only  regard  it  as  a  misdemeanor. — 

liable  to  be  punished  by  death  or  im-  People  v.  Cornell,  16  Cal.  187;  People  v. 

prisonment  in  the  state  prison  is  a  fel-  Aubrey,  53  Cal.  427. 
ony.    Any  offense  which  is  not  liable  to 

Section  4tlSS.  Punishment  of  Felony:  Except  in  cases 
where  a  different  punishment  is  prescribed  by  this  Code,  every  of- 
fense declared  to  be  a  felony,  is  punishable  by  imprisonment  in  the 
State  prison  not  exceeding  five  years,  or  by  fine  not  exceeding  five 
thousand  dollars,  or  by  both  such  fine  and  imprisonment. 

1887  R.  S.  Sec.  6312;   Cr.  and  Pun.  18  75,  Sec.  151. 

Section  4SS6.  Punisiinient  of  Illisdenieanor:  Except 
in  cases  where  a  different  punishment  is  prescribed  by  this  Code, 
every  offense  declared  to  be  a  misdemeanor,  is  punishable  by  impris- 
onment in  a  county  jail  not  exceeding  six  months,  or  by  a  fine  not 
exceeding  three  hundred  dollars,  or  by  both. 

1887  R.  S.  Sec.  6313;  Cr.  and  Pun.  punishments  are  provided  by  this  act. — 
1875.  Sec.  157.  State  v.  Mulkey  (Idaho),  59  Pac.  17. 

Both    the    maximum    and    minimum 

Section  4SS7.  To  Constitute  Crinie  wliat:  In  every 
crime  or  public  offense  there  must  exist  a  union,  or  joint  oi)eration  of 
act  and  intent,  or  criminal  negligence. 

1887    R.    S.    Sec.    6314;    1864,    p.    435.  establish   the   fact,   or  by  inference   of 

Sec.  1.  law  from  other  facts  proved." — Peopl«"» 

UNION  OF  ACT  AND  INTENT:     It  v.  Pool,  27  Cal.  572.     The  act  of  voting 

is  an  intent  with  which  an  act  is  done  more  than   once  at  the  same  election 

that  constitutes  its  criminality.  The  in-  is  not  a  crime  unless  done  knowingly 

tent  and  act  must  both  concur  to  con-  and    with    wrong    intent.      The    Intent 

Btitute  the  crime.     The  Intent  must  be  with  which  an  unlawful  act  was  done 

proved.     The  proof  must  be  either  by  must  be  proved;  but  when  an  unlawful 

evidence,  direct  or  indirect,  tending  to  act  is  proved  to  have  been  done  by  the 
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Oh.  own 


accused,  the  law  In  the  first  instance 
presumes  it  to  have  been  intended,  and 
the  proof  o^  Justification  or  excuse 
lies  on  the  defendant.  A  defendant 
charged  with  the  commission  of  a 
crime  may  introduce  evidence  to  show 
that  he  was  Intoxicated  at  the  time 
he  committed  the  act,  not  as  an  excuse 
for  the  crime,  but  to  enable  the  Jury 
to  determine  whether  his  mental  con- 
dition was  such  that  he  knew  he  was 
committing  the  offense. — People  v.  Har- 
ris. 29  Cal.  678.  Where  defendant  re- 
quested P.  to  enter  a  certain  building 
in  the  night  time,  and  to  steal  there- 
from a  certain  sum  of  money  which  ha 
knew  to  be  concealed  there;  and  that 
the  money  when  stolen  should  be  di- 
vided between  them.  P.  did  not  accept 
the  proposition,  but  Immediately  in- 
formed the  sherifC  of  it,  who  advised 
P.  to  pretend  to  the  defendant  that 
he  accepted  the  proposition,  and  would 
carry  out  the  enterprise.  It  was  agreed 
between  P.  and  the  sherlfC  that  when 
the    money    was    taken    it    should    be 


marked  for  identification  by  P.  and 
that  when  the  money  was  delivered  to 
defendant,  a  signal  should  be  given  by 
P.  to  the  sheriff,  to  enable  the  sheriff 
to  arrest  defendant,  with  the  money  in 
his  possession.  The  programme  was 
carried  into  effect  as  agreed  upon  be- 
tween P.  and  the  sheriff.  The  sheriff 
arrested  defendant  with  the  money  in 
his  possession.  Held,  that  P.  enterei 
the  building  and  took  the  money  with- 
out any  Intention  of  stealing  it,  but 
only  in  pursuance  of  a  previously  ar- 
ranged plan  between  him  and  the  sher- 
iff. Intended  only  to  entrap  the  defend- 
ant into  the  apparent  commission  of  a 
crime.  No  burglary  was  committed, 
there  being  no  felonious  intent  in  en- 
tering the  building,  or  taking  the 
money  by  P.  and  the  defendant  could 
not  have  been  privy  to  a  burglary  un- 
less one  was  committed. — ^People  v. 
Collins.  63  Cal.  185. 

See  Sec.  6457. 

Intoxication,  effect  of:     Sec.  4569. 

Insanity:     Sec.  4560. 


Section  45S8.  Intent,  how  JHanifestrd,  etc.:  The  in- 
tent or  intention  is  manifested  by  the  circumstances  connected  with 
the  offense,  and  the  sound  mind  and  discretion  of  the  accused.  AU 
persons  are  of  sound  mind  who  are  neither  idiots  nor  lunatics,  nor 
affected  with  insanity. 

1887  R.  S.  Sec.  6315;  1864,  p.  226.  Sec. 
2-3;  Cr.  and  Pun.  1875,  Sec.  2-3. 

CONCLUSIVE  PRESUMPTION:  The 
greneral  rule  in  criminal  cases  is,  that 
every  person  is  supposed  to  contem- 
plate the  result,  and  know  the  nature 
of  his  acts,  so  that  when  the  acts 
which  constitute  the  crime  are  estab- 
lished, the  guilt  is  presumed.  Guilty 
purpose  is  presumed  from  the  commis- 
sion of  an  unlawful  or  forbidden  act — 
People  V.  Page,  1  Idaho,  189.  The  ef- 
fect of  statutory  rules  of  evidence  is 
that  when  the  doing  of  an  act  which  if 
coupled  with  a  guilty  intent  would  be 

Section  4999.  Drunkenness  no  Kxcuse  for  Crime: 
wiien  it  may  be  Considered:  No  act  committed  by  a  persoa 
while  in  a  state  of  voluntary  intoxication  is  less  criminal  by  reason  of 
his  having  been  in  such  condition.  But  whenever  the  actual  ex- 
istence of  any  particular  purpose,  motive,  or  intent  is  a  necessary 
element  to  constitute  any  particular  species  or  degree  of  crime,  the 
jury  may  take  into  consideration  the  fact  that  the  accused  was  intox- 
icated at  the  time,  in  determining  the  purpose,  motive  or  intent  with 
which  he  committed  the  act. 


a  violation  of  law,  is  proven,  the  bur- 
den of  proving  the  act  to  have  been 
done  without  a  guilty  Intent  is,  in  most 
cases  thrown  .on  the  accused. — People 
V.  Harris,  29  Cal.  678.  These  presump- 
tions, however,  are  not  to  be  arbitrarily 
applied.  The  Jury  are  to  accept  certain 
general  principles  of  probable  reason- 
ing, which  it  is  the  duty  of  the  court 
to  announce,  not  as  binding  rules  of 
law,  but  as  logical  processes  of  great 
value  in  all  questions  of  evidential  in- 
duction.—Whart.  Crim.  Ev.  Sec.  734. 
et  seq. 


1887  R.  S.  Sec.  6316;  1864,  p.  486,  Sec. 
7;  1875,  Cr.  and  Pun.  p.  320,  Sec.  7. 

INTOXICATION,  EFFECT  OF.  ON 
RESPONSIBILITY  FOR  CRIME:  In 
case  of  People  v.  Williams,  the  Su- 
preme Court  of  California  said:     "It  Is 


a  well  settled  rule  of  law  that  drunken- 
ness is  no  excuse  for  the  commission  of 
crime.  Insanity  produced  by  intoxica- 
tion does  not  destroy  responsibility, 
when  the  party,  when  sane  and  respon- 
sible, made  himself  voluntarily  intoxi- 


he,  OCVlt 
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cated;  and  drunkenness  forms  no  de- 
fense whatever  to  the  fact  of  sruilt,  for 
when  a  crime  is  committed  by  a  party 
while  in  a  flt  of  intoxication,  the  law 
will  not  allow  him  to  avail  himself  of 
his  own  erross  vice  and  misconduct  to 
shelter  himself  from  the  legral  conse- 
quences of  such  crime.  Evidence  of 
drunkenness  can  only  be  considered  by 
the  Jury  for  the  purpose  of  determin- 
ing: the  degree  of  the  crime,  and  for 
this  purpose  it  must  be  received  with 
great  caution." — People  v.  Williams.  43 
Cal.  844;  People  v.  Ferris.  55  Cal.  588; 
People  V.  Lewis.  36  Cal.  531.  Where  the 
offense  charged  was  assault  with  intent 
to  commit  murder,  and  the  defendant 
set  up  insanity  produced  by  intoxica- 
tion as  a  defense,  the  Supreme  Court 
of  Michigan  said:  "As  a  matter  of 
law,  the  Jury  should  have  been  in- 
structed, that  if  his  mental  fsu^ulties 
were  so  far  overcome  by  the  intoxica- 
tion, that  he  was  not  conscious  of  what 
he  was  doing,  or  if  he  did  know  what 
he  was  doing,  but  did  not  know  why 
he  was  doing  it,  or  that  his  actions  and 
the  means  he  was  using  were  naturally 
adapted  or  calculated  to  endanger  life 
or  produce  death;  then  he  had  not  suf- 
ficient capacity  to  entertain  the  intent, 
and  in  that  event  they  could  not  infer 
that  Intent  from  his  acts.  But  if  he 
knew  what  he  was  doing,  why  he  was 
doing  it,  and  that  his  actions  with  the 
means  he  was  using  were  naturally 
adapted  or  likely  to  kill,  then  the  in- 
tent to  kill  should  be  inferred  from  his 
acts  in  the  same  manner  and  to  the 
same  extent  as  if  he  was  sober. — Rob- 
erts V.  People,  19  Mich.  401-418. 

VOLUNTARY  INTOXICATION, 
WHEN  MAY  BE  SHOWN:  Voluntary 
Intoxication,  though  no  excuse  for 
crime,  is  a  fact  which  may  be  consid- 
ered in  a  criminal  prosecution,  like  any 
other  fact  in  the  case,  to  shed  light  on 
the  transaction. — Hanvy  v.  State,  68  Ga. 
612;  Lanergan  v.  People,  50  Barb.  266. 
Pigman  v.  State,  14  Ohio,  555;  Terri- 
tory v.  Manton,  8  Mont.  95,  19  Pac.  387; 
People  V.  Miles,  143  N.  Y.  383.  38  N.  E. 
456;  Rogers  v.  People,  3  Park.  Crim. 
Rep.  633;  People  v.  Robinson,  2  Park. 
Crim.  Rep.  235;  State  v.  Garvey,  11 
Minn.  95;  Cline  v.  State.  43  Ohio,  St. 
332,  1  N.  E.  22;  State  v.  Barbee.  92  N.  C. 
820:  Malone  v.  State,  49  Ga.  210;  Moon 
V.  State.  68  Ga.  687;  O'Grady  v.  State, 
36  Neb.  320,  54  N.  W.  556.  The 
insanity  caused  by  intoxication 
which  will  excuse  responsibility 
for  murder  is  the  permanent  gen- 
eral insanity  caused  by  chronic  al- 
coholism, and  not  the  species  of  in- 
sanity brought  about  by  a  sane  man 
becoming  intoxicated  by  his  own  vol- 
untary act. — People   v.   Fellows    (Cal.), 


54  Pac.  830;  People  v.  King.  27  Cal.  607; 
Reed  v.  Hooper,  95  Am.  Dec.  776;  Peo- 
ple v.  Franklin,  70  Cal.  641.  11  Pac.  797; 
People  V.  Vincent,  95  Cal.  425.  80  Pac. 
581;  State  v.  Weaver  (Ore.).  58  Pac. 
109.  discussing  deliberation  and  pre- 
meditation, and  voluntary  intoxication. 

THE  GENERAL  RULE:  The  gen- 
eral rule  laid  down  by  a  multitude  of 
cases,  which  is  the  one  adopted  by  the 
principal  case,  is  that  voluntary  intox- 
ication is  no  Justifiable  excuse  for 
crime. — Chatam  v.  State,  92  Ala.  47,  9 
So.  607;  Fisher  v.  State,  64  Ind.  435; 
People  V.  Williams.  43  Cal.  344;  People 
V.  Lewis.  36  Cal.  531;  Beck  v.  State,  76 
Ga.  452;  Upstone  v.  People.  109  HI.  169; 
State  V.  Hundley,  46  Mo.  414;  State  v. 
Thompson,  12  Nev.  140;  Garner  v.  State. 
28  Fla.  113,  9  So.  835;  Territory  v.  Man- 
ton,  8  Mont.  95.  19  Pac.  387;  Harris  v. 
United  States  (8  App.  D.  C.  20).  36  L. 
R.  A.  465. 

Drunkenness  is  not  insanity  and  does 
not  constitute  an  unsound  mind  unless 
the  derangement  which  it  has  caused 
has  become  fixed  and  continued. — Asz- 
man  v.  State,  123  Ind.  347.  8  L.  R.  A.  83. 
24  N.  E.  123. 

One  who  is  a  drunkard,  is  not,  as  a 
matter  of  law,  of  unsound  mind. — ^Re 
Johnson's  Estate,  57  Cal.  529;  Qunther 
V.  State,  83  Ala.  96.  3  So.  600;  notes  to 
36  L.  R.  A.  465,  under  Harris  v.  United 
States. 

INSANITY  FROM  INTOXICATION. 
EXCUSE  FOR  CRIME,  ETVIDENCE: 
Intoxication  is  no  Justification  or  ex- 
cuse for  crime;  but  evidence  of  exces- 
sive intoxication  by  which  the  party  is 
wholly  deprived  of  reason,  if  the  intox- 
ication was  not  indulged  in  to  com- 
mit the  crime,  may  be  submitted  to  the 
Jury  for  it  to  consider  whether  in  fact 
a  crime  has  been  committed,  or  to  de- 
termine the  degree  where  the  offense 
consists  of  several  degrees. — O'Grady  v. 
State,  36  Neb.  320.  54  N.  W.  556;  to 
same  effect  in  Hill  v.  State.  42  Neb.  503. 
60  N.  W.  916. 

The  defendant  was  indicted  for  voting 
twice  at  the  general  election  held  on 
the  6th  day  of  September.  1865.  The 
evidence  showed  that  the  defendant 
votel  at  the  election  polls  of  the  Fifth 
District  of  San  Francisco,  at  about  10 
o'clock  in  the  forenoon  of  the  day 
above  mentioned,  when  his  right  to  vote 
was  challenged  on  the  ground  that  he 
was  not  a  resident  of  the  district  The 
challenge  being  withdrawn,  the  defend- 
ant voted.  About  two  or  three  o'clock 
in  the  afternoon  the  defendant  re- 
turned to  the  same  polls  very  much  in- 
toxicated and  again  offered  to  vote. 
The  same  person  who  had  challenged 
his  right  to  vote  at  that  place  in  the 
morning    informed    him    that    he    had 
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ch,  cavil 


voted  before,  and  that  he  would  sret 
himself  in  trouble  if  he  voted  again. 
The  defendant,  in  reply,  vehemently 
protested  that  he  had  not  voted,  and 
declared  his  willingness  to  make  oath. 
The  oath  prescribed  by  the  statute  was 
then  administered  to  him  by  the  proper 
officer,  to  which  he  responded  in  the 
affirmative,  and  then  voted  the  second 
time.  The  Supreme  Court  of  Califor- 
nia, said:  The  theory  upon  which  it 
was  sought  to  exculpate  the  defendant 
of  criminality  was  that  he  was  in  such 
a  condition  mentally,  when  he  voted 
the  second  time,  as  not  to  know  that 
he  had  already  voted,  but  on  the  con- 
trary believed  that  he  had  not  done  so. 
It  is  laid  down  in  the  books  on  the  sub- 
ject that  it  is  a  universal  doctrine  that 
to  constitute  what  the  law  deems  a 
crime  there  must  concur  both  an  evil 
act  and  an  evil  intent.  Actus  non  faclt 
reum  nisi  mens  sit  rea. — (1  Bish.  on  Cr. 
Law  Sees.  227  and  229;  3  Greene  Ev. 
Sec.  13.)  Therefore  the  intent  with 
which  the  unlawful  act  was  done  must 
be  proved  as  well  as  the  other  material 
facts  stated  in  the  indictment;  which 
may  be  by  evidence,  either  direct  or  in- 
direct, tending  to  establish  the  fact,  or 
by  inference  of  law  from  other  facts 
proved.  When  the  act  is  proved  to 
have  been  done  by  the  accused,  if  it 
be  an  act  In  itself  unlawful,  the  law 
in  the  first  instance  presumes  it  to 
have  been  intended,  and  the  proof  of 
Justification  or  excuse  lies  on  the  de- 
fendant to  overcome  this  legal  and  nat  - 
ural  presumption. — (3  Greenleafs  Ev. 
Sees.  13,  14  and  18.)  Now,  when  the 
statute  declares  the  act  of  voting  more 
than  once  at  the  same  election  by  the 
same  person  to  be  a  felony,  it  must  be 
understood  as  implying  that  the  inter- 
dicted act  must  be  done  with  a  criminal 
intention,  or  under  circumstances  from 
which  such  intention  may  be  inferred. 
The  defendant's  counsel  at  the  trial 
seems  to  have  apprehended  the  true 
rule  of  law  upon  the  subject,  and  to 
have  regarded  the  burden  as  on  the  de- 
fendant to  show  by  evidence  that  the 
act  of  his  voting  the  second  time  was 
not  criminal,  and  for  this  purpose  evi- 
dence of  his  intoxication  and  excited 
condition  was  submitted  to  the  Jury,  In 
order  that  they  might  determine  under 
the  rules  of  law  governing  in  such 
cases  whether  the  defendant  was  con- 
scious at  the  time  of  having  voted  be- 
fore at  the  same  election.  The  ques- 
tion was  fairly  before  the  Jury  whether 
the  defendant  knew  what  he  was  about 
when  he  voted  the  second  time.  From 
the  evidence  in  the  case  it  appears  that 
he  was  very  much  intoxicated,  but 
whether  to  a  degree  sufficient  to  de- 
prive him  of  all  knowledge  of  having 


already  voted,  was  for  the  Jury  to  de- 
cide. 

The  law  does  not  excuse  a  person 
of  a  crime  committed  while  in  a  state 
of  voluntary  intoxication.  In  Rex  v. 
Thomas,  7  Car  &  Payne,  817,  Parke  B. 
said  to  the  Jury:  "I  must  tell  you  that 
if  a  man  makes  himself  voluntarily 
drunk,  it  is  no  excuse  for  any  crime  he 
may  commit  whilst  he  is  so;  he  takes 
the  consequences  of  his  own  voluntary 
act,  or  most  crimes  would  go  unpun- 
ished;" and  to  the  same  effect  is  the 
language  of  Alderson,  B.  in  Rex  v. 
Meakin,  7  Car  &  Payne,  297;  and  in 
harmony  with  the  doctrine  is  the  whole 
current  of  English  authority. — (Whar. 
C.  Law,  Sec.  39.)  Mr.  Wharton  says 
that  in  this  country  the  same  position 
has  been  taken  with  marked  uniform- 
ity, it  being  invariably  held  that  volun- 
tary drunkenness  is  no  defense  to  the 
factum  of  guilt;  the  only  point  about 
which  there  has  been  any  fluctuation 
being  the  extent  to  which  evidence  of 
drunkenness  is  receivable  to  determine 
the  exactness  of  the  intent  or  extent 
of  deliberation."— (Id.  Sec.  10.)  In  Pig- 
man  V.  The  State,  14  Ohio.  555,  it  wa.s 
held  that  a  man  who  passes  counter- 
feit money  is  not  criminally  liable  If  he 
is  so  drunk  as  to  be  incapable  of  know- 
ing that  It  is  counterfeit,  and  conse- 
quently of  entertaining  the  intention  to 
defraud,  provided  there  was  no  ground 
to  suppose  he  knew  the  money  to  be 
counterfeit  before  then;  and  Swan  v. 
State,  4  Humph.  136,  141,  the  Supreme 
Court  of  Tennessee  said:  "Although 
drunkenness,  in  point  of  law,  consti- 
tutes no  excuse  or  Justification  for 
crime,  still,  when  the  nature  and  es- 
sence of  a  crime  is  made  by  law  to 
depend  upon  the  peculiar  state  and 
condition  of  the  criminal's  mind  at  the 
time,  and  with  reference  to  the  act 
done,  drunkenness  as  a  matter  of  fact 
affecting  such  state  and  condition  of 
the  mind  is  a  proper  subject  for  con- 
sider-tion  and  inquiry  by  the  Jury." 
The  question  in  such  case  is  "What  Is* 
the  mental  status?"  In  Reg.  v.  Moore, 
3  Car.  &  Kir.  319,  the  defendant  was 
indicted  for  attempt  to  commit  suicide 
by  drowning,  and  in  defense  It  was  al- 
leged she  was  unconscious  from  drunk- 
enness at  the  time  of  the  nature  of  the 
act.  The  court  was  of  the  opinion  that 
if  she  was  so  drunk  as  not  to  know 
what  she  was  about,  the  Jury  could  not 
find  that  she  intended  to  destroy  her- 
self.— (Reg  V.  Cruse,  8  Car.  &  Payne, 
546;  United  States  v.  Rondenbush.  1 
Bald.  517;  Kelly  v.  State.  3  Sm.  & 
Marsh,  618;  Pirtle  v.  State,  9  Humph. 
663;  Haile  v.  State,  11  Humph.  154.) 

While  the  condition  of  the  accused, 
caused  by  drunkenness,  may  be  taken 
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Into  consideration  by  the  Jury  with  the 
other  tacts  of  the  case,  to  enable  them 
to  decide  in  respect  to  the  question  of 
intent,  it  is  proper  to  observe  that 
drunkenness  will  not  excuse  crime. — 
(People  V.  King.  27  Cal.  514.)  The  in- 
quiry to  be  made  is  whether  the  crime 
which  the  defendant  is  accused  of  hav- 
ing committed  has  iti  point  of  fact  been 
committed,  and  for  this  purpose  what- 
ever fairly  and  legritimately  led  to  the 
discovery  of  the  mental  condition  and 
status  of  the  accused  at  tlie  time,  may 
be  given  in  evidence  to  the  Jury,  and 
may  be  considered  by  them  in  deter- 
mining: whether  the  defendant  was  in 
fact  guilty  of  the  crime  charged 
against  him.  Great  caution  is  neces- 
sary in  the  application  of  this  doctrine, 
and  those  whose  province  it  is  to  de- 
cide in  such  cases  should  be  satisfied 
beyond  a  reasonable  doubt,  from  all 
the  facts  and  circumstances  before 
them,  that  the  unlawful  act  was  com- 
mitted by  the  accused  when  his  mental 
condition  was  such  that  he  did  not 
know  that  he  was  committing  a  crime, 
and  also  that  no  design  existed  on  his 
part  to  do  the  wrong  before  he  becam*? 
thus  incapable  of  knowing  what  he 
was  doing. 

We  have  said  more  respecting  the 
character  of  the  defense  or  excuse  im- 
posed than  should  have  been  necessary, 
but  for  the  reason  that  it  is  important 
that  those  who  may  be  guilty  of  vio- 
lating the  law  may  understand  that  a 
state  of  intoxication  can  be  of  no  avail 
as  an  excuse  for  crime. 

The  court  told  the  Jury,  as  we  have 
seen,  that  the  statute  makes  the  act  of 
voting  more  than  once  at  the  same  elec- 
tion, and  not  the  act  of  voting  know- 
ingly— that  Is,  intentionally — more  than 
once  at  any  one  election,  a  crime.  The 
court  further  charged  the  jury,  in  sub- 
stance, that  evidence  of  voluntary  in- 
toxication is  properly  admissible  as  af- 
fecting the  crime  only  In  those  cases 
in  which  it  Is  necessary  to  ascertain 
whether  the  accused  was  in  a  mental 
condition  which  enabled  him  to  form  a 
deliberate  premeditated  purpose  to 
commit   the  offense;    but  In  the  same 


connection  the  Jury  was  told  in  ef- 
fect that  the  case  before  them  was  not 
one  of  those  cases  In  which  the  defend- 
ant could  interpose  the  defense  that  he 
was  intoxicated  to  a  degree  rendering 
him  unconscious  of  what  he  had  done 
and  of  the  wrong  which  he  was  doing. 
The  court  then  instructed  the  Jury,  at 
the  request  of  the  defendant's  counsel, 
that  every  crime  involves  a  union  of 
act  and  Intent  or  criminal  negligence. 
That  the  law  does  not  punish  a  man 
for  his  Intention,  but  the  act  and  intent 
must  unite  to  constitute  a  crime;  but 
at  the  same  time  the  court  refused  to 
modify  in  any  degree  the  charge  al- 
ready given,  though  especially  request- 
ed to  do  so. 

Taking  these  two  portions  of  the 
charge  together,  we  may  understand 
the  court  as  declaring: 

First.— That  a  crime  is  constituted 
by  the  commission  of  a  forbidden  act, 
united  with  a  felonious  intent  on  the 
part  of  him  who  does  the  act  or  caused 
it  to  be  done. 

Second. — That  the  act  of  voting  more 
than  once  at  the  same  election  was  a 
crime,  even  though  not  done  with 
knowledge  on  the  part  of  him  who  so 
votes  that  he  was  voting  the  second 
time. 

Third.— That  the  case  before  the  Jur> 
was  not  one  In  which  the  defendant 
could  show  that  by  reason  of  his  intox- 
icated condition  he  did  not  know  what 
he  was  doing  when  he  voted  the  sec- 
ond time. 

We  do  not  see  how  these  charges. 
Involving  the  question  of  felonious 
knowledge  or  Intention  can  be  harmon- 
ized. The  second  and  third  stand  In 
direct  antagonism  to  the  first,  and  the 
greater  prominence  was  given  to  the 
one  of  which  the  defendant  complains 
and  which  we  think  to  be  erroneous. 
We  are  of  the  opinion  the  court  erred 
also  In  excluding  from  the  Jury  any 
consideration  of  the  mental  status  of 
the  defendant  by  reason  of  his  intoxi- 
cated condition  when  he  voted  the  sec- 
ond time. — People  v.  Harris,  29  Cal. 
678. 


CHAPTER  CCVm. 

PERSONS  LIABLE  TO  PUNISHMENT  FOR  CRIMES. 


Section.  Section. 

4560.  Who  are   capable   of  committing       4561.  Who  are  liable  to  punishment, 
crimes. 

Section  4S60.  l¥ho  are  Capable  of  Committing^ 
Crimes:  All  persons  are  capable  of  committing  crimes,  except 
those  belonging  to  the  following  classes : 
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1.  Children  under  the  age  of  fourteen  years,  in  the  absence  of 
clear  proof  that  at  the  time  of  committing  the  act  charged  against 
,them,  they  knew  its  wrongfulness; 

2.  Idiots ; 

3.  Lunatics  and  insane  persons; 

4.  Persons  who  committed  the  act  or  made  the  omission  charged, 
under  an  ignorance  or  mistake  of  fact  which  disproves  any  criv!»- 
nal  intent; 

5.  Persons  who  committed  the  act  charged  without  being  con- 
scious thereof; 

6.  Persons  who  committed  the  act  or  made  the  omission  charged, 
through  misfortune  or  by  accident,  when  it  appears  that  there  was 
no  evil  design,  intention  or  culpable  negligence ; 

7.  Married  women  (unless  the  crime  be  punishable  with  death) 
acting  under  the  threats,  command,  or  coercion  of  their  husbands : 

8.  Persons  (unless  the  crime  be  punishable  with  death)  who 
commited  the  act  or  made  the  omission  charged,  under  threats  or 
menaces  sufficient  to  show  that  they  had  reasonable  cause  to  and  did 
believe  their  lives  would  be  endangered  if  they  refused. 


1887  R.  S.  Sec.  6330;  1864,  p.  486. 
Sec.  9. 

INFANTS:  Since,  in  reason,  crimi- 
nal capability  depends  on  the  under- 
standiner  rather  than  the  age.  there 
can  be  no  fixed  rule  of  age  which  will 
operate  Justly  in  every  possible  case. 
But  an  Imperfect  rule  is  practically 
better  than  none.  Therefore,  at  common 
law,  a  child  under  seven  years  is  con- 
clusively presumed  incapable  of  crime. 
Between  seven  and  fourteen,  the  law 
also  deems  the  child  incapable,  but 
only  prima  facie  so;  the  question  is 
whether  there  was  a  guilty  knowledge 
of  wrong  doing. — 1  Bish.  New  Cr.  Law, 
Sec.  368;  4  Bl.  Com.  22;  1  Whar.  Cr. 
Law,  Sec.  68. 

"The  presumption  of  law  in  favor 
of.  infants  under  fourteen,  and  the  ne- 
cessity of  satisfying  the  Jury  that  the 
child,  when  committing  the  act,  must 
have  known  that  he  was  doing  wrong, 
is  well  illustrated  by  the  case  of  R.  v. 
Owen,  4  Carrington  &  Payne,  236,  1830, 
where  a  girl  ten  years  of  age  was  in- 
dicted for  stealing  coals.  It  was 
proved  that  she  was  standing  by  a 
large  heap  of  coals  belonging  to  the 
prosecutor  and  that  she  had  a  basket 
upon  her  head  containing  a  few  coals 
which  the  girl  herself  said  she  had 
taken  from  the  heap.  Littledale,  J.,  in 
summing  up  to  the  Jury,  remarked: 
"In  this  case  there  are  two  questions: 
First,  did  the  prisoner  take  the  coals? 
and,  second,  if  she  did,  had  she  at  the 
time  a  guilty  knowledge  tljat  she  was 
doing  wrong?  The  prisoner  is  only  ten 
years  of  age,  and  unless  you  are  satis- 
fled  by  the  evidence  that,  in  commit- 
ting  this   offense,    she   knew .  that   she 


was  doing  wrong,  you  ought  to  acquit 
her."  Whenever  a  person  committing 
a  felony  is  under  fourteen  years  of  age, 
the  presumption  of  law  is,  that  he  or 
she  has  not  sufl!lcient  capacity  to  know- 
that  it  is  wrong;  and  such  perso  i  ougrht 
not  to  be  convicted  unless  there  be  evi- 
dence to  satisfy  the  Jury  that  the  party 
at  the  time  of  the  offense,  had  a  guilty 
knowledge  that  he  or  she  was  doini? 
wrong.  The  Jury  returned  a  verdict  of 
"not  guilty,"  adding,  "We  do  not  think 
the  prisoner  had  any  guilty  knowl- 
edge."—! Whar.  Cr.  L.  10  Ed.  Sec.  68. 
note. 

To  same  effect  In  People  v.  Davis. 
1  Wheel.  C.  C.  230.  where  person  in- 
dicted for  larceny  was  not  fourteen 
years  of  age,  and  also  in  Queen  v. 
Smith.  1  Cox.  C.  C.  260.  See  Willet  v. 
Com.  13  Bush,  230. 

CONFESSION  OF  INFANTS:  The 
prisoner  was  charged  with  the  crime  of 
murder,  and  was  aged  twelve  years 
and  somewhat  more  than  five  months. 
The  court  said,  "The  age  of  the  pris- 
oner was  earnestly  pressed  on  our  con- 
sideration by  his  counsel,  who  stren- 
uously insisted  he  was  too  young  to  b(* 
exposed  to  punishment  on  such  evi- 
dence. At  the  perpetration  of  the  of- 
fense, he  was  aged  twelve  years  an-i 
somewhat  over  five  months.  The 
sound,  sensible,  and  legal  rule  on  this 
head  is,  in  our  opinion.  Judiciously  as 
well  as  lucidly  stated  by  Justice  South- 
ard, in  the  case  of  Aaron:  *This  ca- 
pacity,' says  he,  'to  commit  a  crime, 
necessarily  supposes  the  capacity  to 
confess  it.  He  who  is  a  rational  an*l 
moral  agent,  and  can  merit  the  in- 
fliction of  legal  sanctions,  must  be  able 
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to  detail  his  motives  and  acts,  and 
must  be  judged  by  them.  If,  therefore, 
the  defendant  was  of  an  a^re  to  be  pun- 
ished, he  was  of  an  age  to  confess  his 
guilt' " — State  V.  Guild.  18  Am.  Dec. 
404.    See  State  v.  Aaron,  1  South,  231. 

AGE  AT  WHICH  CHILDREN  MAY 
BE  EXCLUDED  FROM  TESTIFY- 
ING: There  is  no  precise  age  within 
which  children  are  excluded  from  tes- 
tifying. Their  competency  is  to  be  de- 
termined, not  by  their  age,  but  by  the 
degree  of  their  understanding  and 
knowledge.  It  is  essential  that  th^y 
should  possess  sufficient  intelligence  to 
receive  Just  impressions  of  the  facts 
respecting  which  they  are  examined, 
sufficient  capacity  to  relate  them  cor- 
rectly, and  sufficient  instruction  to 
appreciate  the  nature  and  obligation 
of  an  oath.  It  is  for  the  court  to  de- 
cide the  question  of  their  competency 
when  they  are  offered  as  witnesses. — 
People  V.  Bernal,  10  Cal.  66;  State  v. 
Jackson,  9  Ore.  458,  holding  child  of 
seven  years  competent;  State  v. 
Juneau,  88  Wis.  182,  43  Am.  St.  Rep.  878, 
59  N.  W.  580. 

See  Code  Civ.  Proc.  Sec,  4405. 

INSANITY:  Insanity  includes  lu- 
nacy. Idiocy  and  unsoundness  of  mind.^ 
Idiocy  and  lunacy  only  were  recognized 
by  the  common  law  as  forms  of  in- 
sanity, and  were  designated  by  the  term 
non  compos  mentis  used  as  a  generic 
term.  In  addition  to  this  old  division, 
the  following  classifications  have  been 
added:  Melancholia,  monomania,  ma- 
nia, dementia,  imbecility  or  idiocy. — 
which  originated  with  Erquiral,  and  re  • 
stated  by  Dr.  Hammond,  and  are  de- 
fined as  follows: 

Melancholia — Perversion  of  the  un- 
derstanding in  regard  to  an  object,  or  ix 
small  number  of  objects,  with  the  pre- 
dominance of  sadness  and  depression 
of  mind. 

Monomania — Perversion  of  under  - 
standing  limited  to  a  single  object,  or 
a  small  class  of  objects,  with  pre- 
dominance of  mental  excitement. 

Mania — A  condition  in  which  the  per- 
version of  understanding  embraces  all 
kinds  of  objects,  and  is  attended  with 
mental  excitement. 

Dementia — A  condition  in  which 
those  affected  are  incapable  of  reason- 
ing, from  the  fact  that  the  organs  of 
thought  have  lost  their  energy,  and 
the  force  necessary  for  performing 
their  functions. 

Imbecility  or  Idiocy — A  condition  in 
which  the  organs  have  never  been  suf- 
ficiently well  conformed  to  permit  those 
affected  to  reason  correctly. 

IDIOTS:  "Idiocy,"  says  Dr.  Ray, 
"is  that  condition  of  mind  in 
which  the  reflective,  and  all  parts  of 
the  affective  powers  are  either  entirely 


wanting,  or  are  manifested  to  the 
slightest  possible  extent" — ^Ray^s  Med. 
Jurisp.  Sec.  64. 

If  a  person  labors  under  a  partial  de- 
lusion only,  and  is  not  in  other  respects 
insane,  we  think  he  must  be  considered 
in  the  same  situation  as  to  responsibil- 
ity as  if  the  facts  with  respect  to  which 
the  delusion  exists  were  real. — Whart. 
Cr.  Law.  10  Ed.  Sec.  87. 

In  the  case  of  State  v.  Jones,  50  N.  H. 
369,  the  court  said:  "Neither  delusion 
nor  knowledge  of  right  and  wrong,  nor 
design  or  cunning  in  planning  and  ex- 
ecuting the  killing  and  escaping  or 
avoiding  detection  or  inability  to  re- 
cognize acquaintances,  or  to  labor  or 
transact  business,  or  manage  affairs, 
is,  as  a  matter  of  law,  a  test  of  mental 
disease;  but  all  symptoms  and  all  tests 
of  mental  disease  are  purely  matters 
of  fact,  to  be  determined  by  the  Jury. 
Whether  the  defendant  had  a  mental 
disease,  and  whether  the  killing  of  his 
wife  was  the  product  of  such  disease, 
are  questions  of  fact  for  the  Jury." 

Mr.  Wharton  in  his  work  on  criminal 
law,  10  Ed.  Section  32,  says,  "It  should 
be  observed  that  the  introduction  of 
compulsory  conflnement  of  persons  ac- 
quitted of  guilt  on  ground  of  insanity 
has,  to  some  extent,  altered  the  issue 
which  the  old  text  writers  and  Judges 
discussed.  Under  the  old  practice,  if 
the  defendant  were  convicted,  he  was 
punished  as  if  he  was  a  perfect  moral 
agent;  and  if  he  were  acquitted  he  was 
suffered  to  run  at  large,  though  the 
acquittal  was  on  the  ground  of  a 
monomania  which  would  impel  him  to 
commit  the  same  act  the  very  next 
day.  Under  the  present  practice  both 
these  SLlterations  may  be  avoided,  and 
the  Jury,  by  acquitting  on  the  spe- 
clflc  grounds  of  insanity,  may  in- 
sure the  sequestration  of  the  de- 
fendant from  society  until  the  insan- 
ity be  cured.  This  change  of  pol- 
icy should  always  be  kept  in  view 
when  comparing  the  older  with  the 
later  cases.  Under  the  old  law  the 
dangers  ensuing  from  an  acquittal  on 
the  ground  of  insanity  made  courts 
reluctant  to  accept  insanity  as  the 
ground  of  an  acquittal.  Under  the 
present  law  these  dangers  are  much 
diminished,  as  such  acquittal  no  longer 
involves  setting  at  large  a  dangerous 
lunatic.  To  this,  as  well  as  to  the 
growing  force  of  humane  interest  in 
the  insane,  we  may  attribute  the  mor».» 
lenient  attitude  toward  this  defense 
which  Judges  have  lately  assumed.  The 
old  ruling,  so  far  as  they  are  attribut- 
able to  the  then  policy  of  the  law,  are 
no  longer  binding." 

In  Section  33  of  the  same  work,  Mr. 
Wharton  says:  "To  responsibility  (im- 
putability)  there  are,  we  must  remem- 
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ber,  two  constituents:  (1)  capacity  of 
intellectual  discrimination;  and  (2) 
freedom  of  will.  If  there  be  either  in- 
capacity to  distingruish  between  right 
and  vfTong  as  to  the  particular  act,  or 
delusion  as  to  the  act,  or  inability  to 
do  or  refrain  from  doing:  the  act,  then 
there  is  no  responsibility.  The  difficul- 
ty is  practical.  No  matter  what  may 
be  our  speculative  views  as  to  the  ex- 
istence of  conscience,  or  of  freedom  of 
action,  we  are  obliged,  when  we  de- 
termine responsibility,  to  affirm  both.— 
(See  Whar.  &  St  Med.  Jur.  Section 
188.) 

INCAPACITY  TO  DISTINGUISfl 
BETWEEN  RIGHT  AND  WRONG. 
Mr.  Wharton,  at  Section  34.  sa^s: 
Wherever  idiocy  or  amentia,  or  general 
mania  is  shown  to  exist,  the  court  will 
direct  an  acquittal;  and  if  a  Jury 
should  convict  in  the  teeth  of  such  In- 
structions, the  court  will  set  the  ver- 
dict aside.  While  the  earlier  cases  lead 
to  the  position  that  such  depravation 
of  understanding  must  be  general,  it 
Is  now  conceded  that  It  is  enough,  if  it 
is  shown  to  have  existed  in  reference  to 
the  particular  act. 

PRESUMPTION  OF  SANITY: 
Where  the  defendant  was  found 
insane  at  the  previous  trial  the  pre- 
sumption Is  that  he  is  still  insane,  un- 
less his  insanity  was  accidental  or 
temporary  in  its  nature,  or  occasioned 
by  the  violence  of  disease. — People  v. 
Farrell.  31  Cal.  576;  (1  Greenl.  on  Evi- 
dence, Sec.  42.)  It  is  only  habitual  in- 
sanity when  proved  to  have  existed 
prior  to  the  commission  of  an  act,  that 
it  will  be  presumed  to  have  continued, 
unless  the  contrary  be  proved,  down  to 
the  specific  time. — People  v.  Francis.  38 
Cal.  183;  People  v.  Smith,  57  Cal.  130- 
132. 

Burden  of  proof  is  on  defendant,  and 
fact  must  be  shown  by  preponderance 
of  evidence. — People  v.  Meyers,  20  Cal. 
518.  Cited  to  same  effect  In  People  v. 
Coflfman,  24  Cal.  236,  holding  erroneous, 
however,  instruction  that  insanity 
must  be  proved  beyond  reasonable 
doubt  (and  see  People  v.  Messersmith, 
57  Cal.  575):  People  v.  Ferris,  56  Cal. 
591,  (cited  in  note  to  Flanigan  v.  Peo- 
ple, 40  Am.  Rep.  566).  In  discussing 
drunkenness  as  defense;  People  v.  Pico, 
62  Cal.  55,  holding  further  as  to  neces- 
sary proof  of  Insanity:  People  v.  Trav- 
ers,  88  Cal.  238,  26  Pac.  88,  (cited  in 
People  V.  McNulty,  93  Cal.  443,  26  Pac. 
597,  29  Pac.  61),  holding  further  as  tr 
instruction  on  intoxication:  People  v. 
Ward,  105  Cal.  343,  39  Pac.  33,  denying 
"uncontrollable  impulse"  as  defense: 
People  V.  Allender,  117  Cal.  82.  48  Pac. 
1014;  refusing  to  assent  to  federal  rule 
(Davis  V.  U.  S.  160  U.  S.  469);  People 
V.  Walter,  1  Idaho,  391,  discussing  fur- 


ther necessary  elements  of  defense; 
State  V.  De  Ranee.  34  Lol  Ann.  188.  44 
Am.  Rep.  428.  holding,  however,  that 
insanity  must  be  proved  beyond  reas- 
onable doubt  (but  see  State  v.  Felter, 
32  Iowa,  52.  and  Hodge  v.  State,  26 
Fla.  22,  apparently  distingrulshing  main 
case) ;  State  v.  Lewis.  20  Nev.  354,  col- 
lecting decisions  from  various  states 
and  discussing  subject  at  length;  Bos- 
well's  case,  20  Gratt  875,  holding,  how- 
ever, that  proof  may  be  taken  from 
testimony  for  prosecution,  and  discuss- 
ing insanity  caused  by  intoxication: 
and  in  State  v.  Strauder,  11  W.  Va.  823, 
'  following  Boswell's  case,  supra,  as  U> 
source  of  proof.  Note  to  Com.  v. 
Rogers,  41  Am.  Dec.  463,  and  to  People 
V.  Garbutt,  97  Am.  Dec.  176,  177,  on  gen- 
eral subject  Notes  on  Cal.  Rep.  2  Vol. 
p.  159.  160. 

INSANITY  INSTRUCTIONS.  BUR- 
DEN OF  PROOF:  An  Instruction  that 
"If  the  defendant  relies  on  Insanity  to 
procure  an  acquittal,  he  assumes  the 
burden  In  proof  as  to  that  matter.  He 
makes  Insanity  an  affirmative  issue  on 
his  part;  hence,  to  establish  a  defense 
on  the  ground  of  Insanity,  the  defend- 
ant must,  by  a  preponderance  of  evi- 
dence, show  to  the  Jury,  that  at  the 
time  of  the  commission  of  the  act,  he 
was  laboring  under  such  a  defect  ut 
reason,  from  disease  of  the  mind,  as 
not  to  know  the  nature  of  the  act  he 
was  doing;  or.  If  he  did  know  It,  thnt 
he  did  not  know  he  was  doing  wrong. 
In  respect  to  the  act  with  which  he  Is 
charged.  Held,  correct — People  v, 
Walter.  1  Idaho.  386.  To  same  effect  in 
People  V.  Hobson,  17  Cal.  424.  To  same 
effect  in  People  v.  M'Donell,  47  Cal.  134. 
See  Whar.  Cr.  Law,  Sees.  43  to  46. 
And  that  before  the  Jury  can  believe 
the  defendant  Insane  at  the  time  of  th»» 
commission  of  the  act.  It  must  be 
shown  that  he  had  been  Insane  at  some 
prior  time,  or  has  been  subsequently  in- 
sane.— People  V.  March,  6  Cal.  543;  Peo- 
ple V.  Olwell,  28  Cal.  457. 

DEFENDANT  FOUND  TO  BE  IN- 
SANE AT  FIRST  TRIAL,  PRESUMP- 
TION: In  People  v.  Farrell,  31  Cal. 
576-585,  defendant  found  to  be  Insane  at 
first  trial  Is  prima  facie  presumed  so  to 
continue.  Cited  to  same  effect  in  Peo- 
ple V.  Francis,  38  Cal.  189,  distinguish- 
ing in  this  regard  the  difference  be- 
tween habitual  and  temporary  mania.— 
People  V.  Lee  Fook.  85  Cal.  301,  24  Pac. 
654,  on  point  that  evidence  as  to  sanity 
before  and  after  offense  charged  Is  ad- 
missible, and  further  construing  Penal 
Code,  Section  1368;  State  v.  Haywood, 
94  N.  C.  855,  on  point  that  finding  m 
first  verdict  does  not  preclude  re-ex- 
amination on  second  trial  as  to  Insanity 
since  supervening.  And  In  Barry  v. 
Hall.  105  N.  C.  163,  10  S.  E.  903,  on  point 
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that  evidence  of  insanity  at  some  timo 
prior  to  act  Is  admissible  to  show  men- 
tal condition  at  time  of  act. — Notes  on 
Cal.  Rep.  2  Vol.  p.  653. 

An  unqualified  instruction  as  to  pre- 
sumption of  continuance  of  insanity 
where  temporary  insanity  is  proved,  's 
erroneous. — People  v.  Smith,  57  Cal.  130. 
Cited  with  approval  in  People  v. 
Schmidt,  106  Cal.  54,  39  Pac.  204. 

PLEA  OF  INSANITY:  Where  the 
defense  of  insanity  is  set  up,  an  in- 
struction, griven  for  the  purpose  of  im- 
pressing upon  the  Jury  the  importance 
of  special  care  and  circumspection  in 
consideringr  the  evidence  tending  to  es- 
tablish the  insanity  of  a  defendant  ot 
the  time  of  the  commission  of  the  of- 
fense charged,  is  i>x)per. — People  v. 
I>ennis,  39  Cal.  625.  This  ca.se  was  cited 
and  approved  in  people  v.  Pico,  62  Cal. 
65;  People  v.  McCarthy,  115  Cal.  264.  46 
Pac.  1073;  People  v.  Allender,  117  Cal. 
83,  48  Pac.  1014:  and  Aszman  v.  State. 
123  Ind.  362,  24  N.  E.  123.  Notes  on  Cal. 
Rep.  3  Vol.  p.  180;  People  v.  Larrabee, 
115  Cal.  159.  46  Pac.  992.  An  instruction 
that  "if  the  Jury  find  that  defendant 
was  insane  at  the  time  of  the  alleged 
shooting,  you  will  declare  the  defend- 
ant not  grullty  (without  regard  to  the 
degree  of  insanity)"  is  too  broad  and 
is  not  law.— People  v.  Best,  89  Cal.  690. 
This  case  cited  in  State  v.  De  Ranee, 
34  La.  Ann.  189,  Am.  Rep.  429.  holding 
that  Insanity,  as  an  excuse  for  crime, 
must  be  proved  beyond  a  reasonable 
doubt.— Notes  on  Cal.  Rep.  3  Vol.  p.  183. 
An  Instruction  to  the  Jury  that  if  tho 
evidence  created  a  reasonable  doubt  in 
the  minds  of  the  Jury  as  to  the  sanity 
of  the  defendant  at  the  time  he  com- 
mitted the  act,  he  should  be  acquitted, 
was  properly  refused. — People  v.  Mey- 
rrs,  20  Cal.  518,  to  same  eflCect  in  Peo- 
ple V.  Coflfman.  24  Cal.  230;  People  v. 
Messersipith.  57  Cal.  575;  People  v. 
Ward,  105  Cal.  343,  note  citations,  39 
Pac.  33;  People  v.  Travers.  88  Cal.  233. 
26  Pac.  88;  State  v.  Levillee,  27  Am.  St. 
Rep.  810  on  Insanity;  People  v.  Mc- 
Nulty.  93  Cal.  427.  26  Pac.  597  and  20 
Pac.  61;  People  v.  Brennerly,  98  Cal. 
804,  33  Pac.  263;  People  v.  Bawden.  90 
Cal.  195.  27  Pac.  204;  People  v.  Allender, 
117  Cal.  82,  48  Pac.  1014:  People  v. 
Ferris.  55  Cal.  588-593.  An  instruction 
that  Insanity  must  be  proved  beyond  a 
reasonable  doubt,  and  the  court  in  that 
connection  read  to  the  Jury  a  decision 
of  this  court  to  the  effect  that  it  is  sufW- 
cient  if  Insanity  be  proved  by  prepon- 
derance of  evidence.  Held,  that  the 
charge  was  contradictory  and  errone- 
ous.— People  V.  Messersmith,  57  Cal. 
676. 

INSANITY,  EVIDENCE  OF:  TJpor 
a  trial  for  murder,  where  the  defend- 
ant pleads  not  guilty,  he  is  entitled  to 


have  testimony  introduced  on  his  be- 
half to  show  his  Insanity  at  the  time 
the  alleged  offense  was  committed. 
People  V.  Olwell,  28  Cal.  457.  If  there  is 
any  evidence  tending  to  prove  the  per- 
sonal insanity  of  the  defendant,  or  the 
killing  was  apparently  without  motive, 
the  defendant  should  be  permitted  to 
Introduce  evidence  of  the  insanity  of 
his  parents.— People  v.  Smith,  31  Cal. 
466.  This  case  cited  to  same  effect  in 
Murphy  v.  Commonwealth,  92  Ky.  490. 
18  S.  W.  163,  where  murder  was  without 
motive,  unnatural  and  extraordinary; 
and  in  Green  v.  State,  64  Ark.  530.  43 
S.  W.  973,  when  offered  after  evidence 
of  defendant's  own  insanity.  Cited  alsi 
in  note  on  general  subject  to  People  v. 
Garbutt,  97  Am.  Dec.  174-176.  Notes  on 
Cal.  Rep.  2  Vol.  648.  In  the  proof  of  in- 
sanity under  a  plea  of  not  guilty  though 
the  evidence  must  relate  to  the  time  of 
the  act  in  CHiestlon.  yet  evidence  of  in- 
sanity before  and  after  that  time  is  ad- 
missible.— People  V.  Farrell,  31  Cal.  576. 
A  witness,  even  though  not  an  expert, 
who  details  a  conversation  had  be- 
tween himself  and  another,  may  also. 
In  connection  therewith,  state  hiK 
opinion,  belief,  or  impressions  as  to  the 
state  of  the  mind  of  such  person,  as 
these  seemed  or  appeared  to  the  wit- 
ness at  the  time  of  the  conversation.— 
People  V.  Sanford.  43  Cal.  29;  but  s<^e 
People  V.  Wreden,  59  Cal.  392 ;  Estate  of 
Dalrymples,  67  Cal.  444,  7  Pac.  906. 

BURDEN  OF  PROOF:  Where,  in  a 
trial  for  murder,  the  accused  sets  ui' 
his  insanity  as  a  defense,  he  is  bound 
to  establish  it  by  a  preponderance  of 
the  evidence,  but  should  be  held  to  no 
higher  degree  of  proof.  The  pr-^of 
should  be  deemed  to  preponderate*  in 
favor  of  this,  as  of  any  other  disputed 
fact,  whenever  its  existence  is  made 
probable,  upon  a  full  and  fair  con- 
sideration of  all  the  evidence  advanced 
for  and  against  It. — Kelch  v.  State,  55 
Ohio,  St.  146,  45  N.  E.  6.  It  is  not  a 
preponderance  in  point  of  number  of 
^  witnesses,  but  a  preponderance  of  facts 
and  circumstances,  which  are  convinc- 
ing to  the  minds  of  the  Jury. — People  v 
Barberi,  47  N.  Y.  Supp.  168,  89  L.  R.  A. 
740,  note. 

The  evidence  of  insanity  must  out- 
weigh and  overcome  the  presumption 
of  sanity,  and  the  evidence  in  favor  of 
sanity,  in  some  appreciable  degree. — 
State  V.  I^wis,  20  Nev.  33,  22  Pac.  241. 
39  L.  R.  A.  740.  The  legal  presumption 
is  in  favor  of  sanity,  and  one  who  does 
not  deny  the  commission  of  the  crim- 
inal act,  but  pleads  insanity  as  an  ex- 
cuse, takes  the  burden  of  proof,  and  if 
he  fails  to  produce  evidence  to  change 
the  presumption  raised  against  him  by 
the  fact  of  the  killing,  the  penalty  of 
the  law  should  be  adjudged  against  him. 
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— McKenzie  v.  State,  26  Ark.  834.  89  L. 
R.  A.  741.  note.  On  a  trial  for  murder 
where  the  defense  is  Insanity,  the  de- 
fendant Is  presumed  to  be  sane  until 
contrary  Is  made  to  appear:  and  pre- 
ponderatlngr  evidence  is  necessary  Xj 
establish  his  Insanity,  a  mere  doubt  of 
his  sanity  not  belngr  suflflclent. — People 
V.  Meyers,  20  Cal.  518:  People  v.  M'Don- 
ell.  47  Cal.  134. 

INSANITY,  COMPETENT  TESTI- 
MONY: People  V.  Pico.  62  Cal.  50.  It 
is  for  the  court  to  determine  If  the  wit- 
nesses are  "Intimate  acquaintances." 
and  if  there  Is  no  abuse  of  discretion, 
the  decision  will  not  be  Interfered  wlJh. 
Cited  In  People  v.  I^evy,  71  Cal.  623,  12 
Pac.  791.  holdlnsr  the  determination  of 
the  competency,  of  a  witness  to  testify 
concerning:  sanity  is  within  the  discre- 
tion of  the  trial  court. — People  v.  Finr, 
77  Cal.  149.  19  Pac.  269.  to. same  effect. 
Dlstlngrulshed  In  Estate  of  Carpenter. 
79  Cal.  386,  21  Pac.  835,  holding:  that 
where  the  showing:  of  Intimacy  Is  suffi- 
cient the  witness  should  be  allowed  'o 
g:lve  his  opinion  as  to  Insanity. — ^Whee- 
lock  V.  Godfrey,  100  Cal.  584,  35  Pac. 
317,  holding:  that  the  question  of  how 
Intimate  a  witness  was  properly  left  to 
the  discretion  of  the  court. — People  v. 
Lane.  101  Cal.  516.  36  Pac.  16.  holding: 
to  the  same  effect:  People  v.  Schmld*. 
106  Cal.  52.  39  Pac.  204,  holding:  to  the 
same  effect. 

IGNORANCE  OR  MISTAKE:  Igrnor- 
ance  or  mistake  bf  fact  is  admissible 
for  the  purpose  of  neg:atlvlng:  a  partic- 
ular intention.  Thus  a  man.  supposing 
he  is  kllllngr  a  thief  In  his  own  houss, 
kill  one  of  his  own  family,  he  will  be 
grullty.  not  of  murder,  but  at  the  most 
of  negrligrent  homicide:  or,  if,  under  an 
erroneous  impression  that  the  act  Is 
necessary  in  self-defense,  he  kill  the 
supposed  ag:gTessor,  the  case  is  not 
murder,  but  is  man8laug:hter  or  excus- 
able homicide. — 1st  Whart.  Cr.  Law,  ' 
Sec.  87  and  notes. 

When  a  statute  makes  an  aci 
Indictable,  Irrespective  of  guilty* 
knowledg:e,  then  Ignorance  of  fact,  no 
matter  how  sincere.  Is  no  defense. 
Thus,  to  an  indictment  for  blg:amy, 
It  is  no  defense  that  the  defendant, 
a  woman,  honestly  believed  (within  the 
limit  of  seven  years  from  the  time  he 
was  last  heard  from)  that  her  hus- 
band was  dead. — Whart.  Cr.  Law,  10 
Ed.  Sec.  88,  and  notes.  To  same  ef- 
fect see  Farmer  v.  The  People,  77  111. 
322:  State  v.  Hick,  23  Minn.  549;  State 
V.  Melville,  11  R.  L  417:  State  v.  Stlm- 
son,  4  Zab.  478.  The  letting:  of  a  car- 
rlag:e  for  the  conveyance  of  persons  on 
Sunday,  from  a  belief  that  It  is  to  bt» 
used  In  a  case  of  necessity  or  charity, 
though  no  such  case  In  fact  exists,  ip 
fW)f  ^H  offenin  witbin  tl)9  prohibition 


of  the  statute.  Oct.  Session  1814  c.  17. 
— Myers  v.  State,  1  Conn.  502.  In  the 
above  case,  Gould,  J.  in  expounding 
penal  statutes  among:  other  things, 
said,  "No  man  can  be  subjected  to  the 
penalty  of  the  statute,  unless  ho  is 
within  both  the  letter  and  spirit  of  It. 
Now,  that  the  defendant  could  not  have 
been  within  the  spirit,  or  reason,  of  the 
statute,  upon  the  supposition,  that  he 
actually  believed  a  case  of  necessity, 
or  charity,  to  exist,  seems  obviously  to 
follow,  from  that  fundamental  princi- 
ple, as  well  of  criminal  law.  as  of  na- 
tural Justice,  that  to  render  any  act 
criminal,  the  intention  with  which  It  is 
done,  must  be  so;  or.  In  other  words, 
the  will  must  concur  with  the  act.  (4 
Bla.  Com.  20,  27.)  Upon  this  principal 
It  Is,  that  Idiots,  lunatics,  and  Infants 
under  a  certain  age,  are,  In  judg^nent 
of  law.  Incapable  of  any  offense  what- 
ever. He^nce,  also,  ignorance  or  mis- 
take, In  point  of  fact  (for  Ignorance  of 
law,  I  admit,  can  not  be  averred),  is,  in 
all  cases  of  suppo.sed  offense,  a  sufficient 
excuse.  Thus,  to  us  the  words  of  Sir 
W.  Blackstone,  "If  a  man  intending  to 
kill  a  thief,  or  house  breaker,  in  his 
own  house,  by  mistake,  kills  one  of  his 
own  family,  this  is  no  criminal  action." 
—4  Bl.  Com.  27.     See  Sec.  4559. 

INDICTABLE  NEGLIGENCE:  A 
negligent  offense  Is  an  offense  which 
enmies  from  a  defective  discharge  of  \ 
duty,  which  defect  could  have  been 
avoided  by  the  exercise,  by  the  offender, 
of  that  care  which  Is  usual,  under  sim- 
ilar circumstances,  with  prudent  per- 
sons of  the  same  class.  Negligence  is  of 
two  kinds:  Culpa  levis,  which  is  the 
lack  of  diligence  and  care  usual  with 
g:ood  specialists  of  the  particular  class 
under  the  circumstances;  and  culpa 
lata,  which  Is  the  lack  of  the  diligence 
and  care  exercised  by  honest  and  wor- 
thy non-specialists,  dealing  with  similar 
objects.  In  criminal  cases  this  distinc- 
tion operates  mainly  to  determine  the 
degree  of  evidence  required  to  convict. 
A  non -specialist  (e.  g.  a  person  not 
claiming  to  be  a  physician  or  a  lawyer) 
cannot  be  convicted  merely  on  proof  of 
want  of  failure  to  apply  due  qualifica- 
tions; while  a  person  claiming  to  be  a 
specialist  can  be  convicted  on  such 
proof. — ^Whart  Cr.  Law,  10  Ed.  Sec.  125. 
For  a  further  and  more  comprehensive 
discussion  of  the  subject  see  Whart. 
Cr.  Law.  10  Ed.  Sections  1580.  1581. 
1582,  1583,  1584,  1584  a.  and  1585,  et  seq. 

In  Rex.  V.  Carr,  8  Car.  &  P.  163,  the 
defendant  was  employed  to  cast  some 
cannon.  One  of  them,  on  being:  fired, 
burst,  and  was  sent  back  to  be  recast. 
The  defendant,  instead  of  recasting  it, 
filled  up  the  holes  with  lead  and  re- 
turned it.  On  being  again  fired.  It  burst 
the  90cpn4  time,  ftpd  kiU^d  \\{%  a^* 
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ceased.  Defendant  was  convicted  of 
manslaugrhter.  So  in  People  v.  Fuller, 
2  Park,  Grim.  Rep.  16,  it  was  held  that 
a  person  who  carelessly  discharged  a 
gun  loadied  with  ball,  into  the  highway, 
when  It  was  dark,  and  thereby  uninten- 
tionally killed  a  man  who  was  pass- 
ing, and  whom  he  did  not  see,  was 
guilty  of  manslaughter.  For  further 
discussion  of  subject,  see  Rex.  v.  Grout. 
6  Carr  &  P.  629;  Rex.  v.  Timmins,  Id. 
499:  Queen  v.  Dalloway,  2  Cox,  C.  C. 
273;  Reg.  v.  Murray,  5  Id.  509;  Reg. 
Dant.  10  Id.  102;  People  v.  FulUer,  2 
Park,  Crim.  Rep.  16;  Com  v.  McI^AUgh- 
lin.  5  Allen,  507. 

INDICTABLK  OMISSIONS  MAY 
BE  CLASSED  AS  FOLLOWS:  1.  Omis- 
sions constituting  defects  in  the  per- 
formance of  duties  which  have  been 
undertaken.  Under  this  head  fall  most 
of  the  adjudicated  oases  of  so  called 
omissions,  e.  g.  omissions  by  switch 
tenders  to  turn  switches,  of  telegraph 
operators  to  send  messages,  of  physi- 
cians to  give  required  attention  to  pa- 
tients. 

2  Omissions  constituting^  defects  in 
the  performance  of  duties  which  have 
not  been  eo  nomine  undertaken,  i  e. 
non-contratual   duties. 

Ist.  From  the  standpoint  of  general 
civic  duty,  among  which  may  be  no- 
ticed the  omission  of  an  accessory* 
after  the  fact  to  notify  the  government 
of  a  felony,  and  the  emission  of  a  per- 
son swearing  to  a  fact  to  acqu"/.  it 
himself  with  such  fact. 

2d.  From  the  standpoint  of  official 
duty,  as  where  an  officer  whose  duty  it 
is  to  make  an  arrest  neglects  to  do  so. 

3d.  From  the  police  standpoint,  as 
where  a  person  neglects  to  cover  a 
ditch  or  well  belonging  to  him,  o^-ir 
which  he  knows  travelers  are  accus- 
tomed to  pass,  or  to  cleanse  a  defec- 
tive drain.  Under  this  head  may  be 
classed  the  omission  of  masters  to  con- 
trol their  servants  in  the  use  of  agency 
which  may  be  injuriously  applied. — 
Whart.  Cr.  Law.  10  Ed.  Sec.  181,  ct 
seq. 

The  captain  and  pilot  of  a  steam- 
boat were  both  indicted  for  the  man- 
.siarghter  of  a  person  who  was  on  boaxd 
(•f  a  smack,  by  running  the  smack 
down.  The  running  down  was  attrlb- 
I'led,  on  the  part  of  the  prosecution, 
to  improper  steerage  of  the  steamboat, 
arising  from  there  not  being  a  man  .it 
the  bow  to  keep  a  lookout  at  the  time 
of  the  accident.  It  was  proved  tha* 
there  was  a  man  on  the  lookout  at  the 
time  of  the  accident.  It  was  prnred 
that  there  was  a  man  on  the  lookout 
when  the  vessel  started,  about  an  hour 
previous.  According  to  one  witness, 
the  captain  and  pilot  were  both  on  the 
bridfd  1)ftwe«n  Xh9  padOle  l>oi(ei:  i^c- 


cording  to  another,  the  pilot  was  alone 
on  one  paddle  box.  Held,  that  under 
these  circumstances,  there  ^as  not  s»uch 
personal  misconduct  on  the  pari  of 
either  as  to  make  them  guilty  of  fel- 
ony.— Rex.  V.  Allen,  7  Carr.  &  P.  153. 

An  act  of  omission  as  well  as  of  com- 
mission, may  be  so  criminal  as  to  be 
the  subject  of  an  indictment  for  man 
slaughter.  Where  a  man,  appointed  to 
superintend  a  steam  engine  employed 
in  a  colliery  for  the  purpose  of  raising 
colliers  from  the  pits,  left  the  engii.e  in 
charge  of  an  incompetent,  and  in  con- 
sequence of  that  incompentence,  death 
ensued.  Held  that  the  man  so  leavrmf? 
the  engine  was  guilty  of  manslaughter. 
— Reg  V.  Lowe,  4  Cox,  C.  C.  449. 

NEGLIGENCE  OF  PARENT  A 
parent  who  wilfully  withholds  neces- 
sary food  from  his  child,  with  the  wil- 
ful determination  by  such  witholding 
to  cause  the  death  of  the  child,  is  guil- 
ty of  murder  if  the  child  dies.  A  par- 
ent who  has  the  means  to  supply  nec- 
essaries, but  who  negligently,  though 
not  wilfully,  withholds  from  a  child 
food  which,  if  administered,  would  sus- 
tain Its  life,  and  the  child  consequently 
dies,  is  guilty  of  manslaughter. — Rex  v. 
Conde,  10  Cox  C.  C.  547.  See  Reg.  v. 
Ryland,  10  Cox  C.  C.  569. 

If  the  omission  to  supply  necessary 
food  or  raiment  was  accomponied  with 
an  iittention  to  cause  the  death  of  the 
child,  or  to  cause  some  serious  bodily 
injury  to  it,  then  it  would  be  malicious 
In  the  sense  imputed  by  this  indict- 
ment, and  In  a  case  of  this  kind  it  is 
difficult,  if  not  impossible,  to  under- 
stand how  a  person  who  contemplate'l 
doing  serious  bodily  Injury  to  the  child 
by  the  deprivation  of  food,  could  have 
meditated  anything  else  than  causing 
its  death.  You  will  therefore  probably 
consider  that  the  question  resolves  it- 
self into  this:  Did  the  prisoner  con- 
template, by  the  course  she  pursued, 
the  death  of  the  child?  If  she  did.  and 
death  was  caused  by  the  course  she 
pursued,  then  she  is  guilty  of  murder. 
But  if  you  are  not  so  satisfied  that 
she  contemplated  the  death  of  the 
child,  then,  although  guilty  of  a  cul- 
pable neglect  of  duty,  it  would  amount 
only  to  the  crime  of  manslaughter.  If, 
on  the  other  hand,  you  should  think 
either  that  she  did  not  undertake  the 
duty  of  supplying  the  child  with  prop- 
er food  and  raiment,  or  that  she  dll 
not  culpably  neglect  that  duty,  then 
you  will  acquit  her  altogether. — Charge 
of  WilllaFis.  Justice  in  Reg.  v.  Bubb. 
10  Cox.  C.  C.  465. 

COERCION  BY  HUSBAND:  By  the 
English  Common  Law,  If  a  wife  is  a 
party  to  a  crime  under  her  husband's 
direct  command  and  constraint,  she  is 

•ntitled  to  aoquttUl;   and  though  P/ 
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some  of  the  old  writers  an  exception  is 
made  In  cases  of  treason,  murder,  and 
robbery,  the  weight  of  authority  Is 
against  this  exception.  It  is  also  a 
doctrine  of  the  same  law  that  if  a 
crime  of  a  minor  grade  be  committed 
by  a  wife  in  company  with  or  in  the 
presence  of  her  husband,  it  is  a  rebut- 
table presumption  of  law  that  she 
acted  under  his  immediate  coercion.  It 
1r,  however,  conceded,  that  if  she  com- 
mit a  crime  of  her  own  voluntary  act. 
or  by  the  bare  command  of  her  hus- 
band in  his  absence,  or  as  it  is  held 
by  the  old  writers,  if  she  be  guilty  of 
treason,  murder,  or  robbery,  or  any 
other  crime  malum  in  se,  and  prohib- 
ited by  the  law  of  nature,  or  which  is 
henious  In  its  character,  or  dangerous 
in  its  consequences,  even  in  company 
with  or  by  command  of  her  husband, 
then  she  is  punishable  as  much  as  it 
she  were  sole.  It  may  be  questioned, 
however,  whether  the  coercive  pres- 
♦»nce  of  the  husband,  if  a  defense  At 
all.  is  not  a  good  defense  in  all  cases, 
and  whether  the  exception  taken  as  lo 
the  higher  grades  of  felonies  can  be 
maintained.  The  dimculty.  however, 
Is  in  finding,  in  the  present  state  of 
society,  when  the  husband  is  likely  to 
support  the  wife  if  she  is  engaged  in 
doing  wrong,  as  the  wife  is  to  support 
the  husband,  any  reason  on  which  the 
presumption  is  to  rest.  And  the  pre- 
sumption of  coercion  is  rebutted  by 
proof  of  independent  criminal  action 
on  the  part  of  the  wife.— 1  Whart.  Cr. 
Law.  10  Ed.  Sec.  78. 

For  further  discussion  of  this  subject 
see  1  Whart.  Cr.  Law,  10  Ed.  Sectiour* 
79,  80,  81,  82,  and  83,  and  notes  there- 
under. 

In  inferior  misdemeanors  a  wife  mav 
be  Indicted,  and  set  in  the  pillory  with 
her  husband  for  keeping  a  brothel;  for 
this  is  an  offense  touching  the  domestic 
economy  of  the  government  of  the 
house,  in  which  the  wife  has  a  prin- 
cipal share:  and  is  also  such  an  offense 
as  the  law  presumes  to  be  generally 
conducted  by  the  intrigues  of  the 
female  sex.  And  in  all  cases  where  the 
wife  offends  alone  without  the  com- 
pany or  coercion  of  her  husband,  she  is 
responsible  for  her  offense,  as  much  as 
any  feme  sole. — 4  Bl.  Com.  29. 

At  the  trial  of  a  married  woman  for 
an  assault  committed  in  the  immediate 
presence  of  her  husband,  the  defendant 
asked  the  Judge  to  instruct  the  Jury 
that  she  was  presumed  to  act  under 
her  husband's  control;  but  the  Judge 
refused,  and  Instructed  them  that,  if 
they  were  satisfied  that  she  did  the 
acts  proved,  of  her  own  free  will.  fr<*i» 
from  the  coercion  cf  her  husband,  thoy 
would  be  warranted  in  convicting  her. 
Held,  that  the  refusal  to  give  the  in- 


struction asked  for  was  erroneous.— 
Com.  V.  Egan,  103  Mass.  71;  Com.  »-. 
G^annon,  97  Moss,  547;  Com.  v.  Burk.  11 
Gray,  437. 

A  feme -covert  cannot  become  an  ac- 
cessory by  the  receipt  and  concealment 
of  her  husband;  for  she  is  presumed  m 
;iit  under  his  coercion,  and  therof* 
she  is  not  bound,  neither  ought  she.  -n 
discover  her  lord. — 4  Bl.  Com.  39. 

The  wife,  as  well  as  the  husban«I. 
may  be  indicted  for  keeping  a  badwy 
house.  They  may  be  Jointly  indicted. — 
State  V.  Beutz,  11  Mo.  21. 

If  a  wife  Join  with  her  husband  in 
the  commission  of  a  crime  less  than 
murder,  she  is  presumed  to  act  under 
the  coercion  of  her  husband,  and  in 
law  Is  not  guilty:  but  the  fact  of 
coverture  must  be  clearly  made  out  by 
proof — Davis  v.  The  State,  15  Ohio,  72. 

THREATS,  MENACE:  Blackston*?, 
discussing  the  subject  of  criminal  ca- 
pacity, and  defeat  of  will,  says  of  com- 
pulsion or  necessity,  "Another  species 
of  compulsion  or  necessity  is  what  our 
law  calls  duress  per  mlnas;  or  threats 
and  menaces,  which  induce  a  fear  .-»f 
death  or  other  bodily  harm,  and  which 
take  away  for  that  reason  the  guilt  of 
many  crimes  and  misdemeanors;  at 
least  before  the  human  tribunal.  But 
then  the  fear  which  compels  a  man  to 
do  an  unwarrantable  action  ought  to 
be  Just  and  well  grounded;  such  "qui 
cadere  posit  in  virum  constantem.  non 
timidum  et  metlculosum,"  as  Bractom 
expresses  it,  in  the  words  of  the  civil 
law.  Therefore,  in  time  of  war  or  re- 
bellion, a  man  may  be  Justified  in  dolncc 
many  treasonable  acts  by  compulsion 
of  the  eyemy  or  rebels,  which  would 
admit  of  no  excuse  in  time  of  peace 
This,  however,  seems  only,  or  at  least 
principally,  to  hold  as  to  positive 
crimes,  so  created  by  the  laws  of  so- 
ciety; and  which  therefore  society  may 
excuse;  but  nbt  as  to  natural  offenses 
so  declared  by  the  law  of  God.  wherein 
human  magistrates  are  only  the  exe- 
cutioners of  divine  punishment.  And 
therefore  though  a  man  be  violently  as- 
saulted, and  hath  no  other  possible 
means  of  escaping  death,  but  by  kill- 
ing an  innocent  person;  this  fear  and 
force  shall  not  acquit  him  of  murder: 
for  he  ought  rather  to  die  himself,  than 
escape  by  the  murder  of  an  Innocent. 
But  in  such  a  case  he  is  permitted  to 
kill  the  assailant;  for  there  the  law  of 
nature  and  self-defense,  its  primary 
canon,  have  made  him  his  own  pro 
tector.— 4  Bl.  Com.  30.  See  1  Wharl 
Cr.  Law,  10  Ed.  Sec.  94,  and  citation? 
also  2  Whart.  Crtm.  L.  10  Ed.  Secf 
1  SOS- 1803a:  State  v.  Hurst  (Idaho), 
Pac.  544.  and  State  v.  Larkins  (Idah 
47  Pac.  945. 
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Section  4S61.     Who  are  liiable  to  Puniiihiiiriit:      The 

following  persons  are  liable  to  punishment  under  the  laws  of  this 
State: 

1.  All  persons  who  commit,  in  whole  or  in  part,  any  crime  with- 
in this  State; 

2.  All  who  commit  larceny  or  robbery  out  of  this  State  and  bring 
to,  or  are  found  with  the  property  stolen,  in  this  State; 

3.  All  who,  being  out  of  this  State,  cause  or  aid,  advise  or  en- 
courage, another  person  to  commit  a  crime  within  this  State,  and  are 
afterwards  found  therein. 


1887  R.  a  Sec  6331. 

INDIANS.  JURISDICTION:  The 
provisions  of  the  twenty-flfth  section 
of  the  act  of  consrress  of  1834,  regulat- 
insT  trade  and  intercourse  with  the  In- 
dians, is  as  applicable  to  the  Indian 
tribes  in  this  territory  as  any  por- 
Uon  of  the  act;  hence,  the  territory  of 
Idaho  is  Indian  country,  but  only  so 
tSLT  as  the  rigrhts  of  the  persons  and 
property  of  the  Indian  tribes  are  con- 
cerned, and  therefore,  to  that  extent 
within  the  sole  and  exclusive  Jurisdic- 
tion of  the  United  States,  and  the 
United  States  courts  have  Jurisdiction 
of  offense  against  Indians. — Pickett  v. 
United  States,  1  Idaho,  523. 

PENAL.  LAWS,  OPERATION  AND 
EFFECT  OF,  STRICTLY  LOCAL: 
The  common  law  considers  crimes  as 
altogether  local,  and  cosrnizable  and 
punishable  exclusively  in  the  country 
where  they  are  committed.  No  other 
nation,  therfore,  has  any  right  to  pun- 
ish them:  or  is  under  any  obligation 
to  take  notice  of,  or  to  enforce  any 
Judgment,  rendered  in  such  cases  by 
the  tribunals,  having  authority  to  hold 
Jurisdiction  within  the  territory,  where 
they  are  committed. — Story  on  Con- 
flict of  Laws,  Sec.  620;  The  Antelope, 
10  Wheat.  123;  United  States  v.  Wilt- 
berger,  5  Wheat.  76,  4  U.  S.  674. 

'•Whoever,"  says  Burner,  in  his  au- 
thoritative work  on  the  territorial 
bounds  of  penal  Jurisdiction,  "enters 
our  territory.  Judicially  binds  himself 
to  submit  to  the  laws  of  this  territory. 
This  duty  is  the  more  imperative  as 
the  laws  which  exact  the  obedience  are 
the  more  stringent  It  is  absurd  to  sup- 
pose that  this  obedience  diminishes  or 
ceases  in  respect  to  those  laws  on 
which  the  very  existence  of  the  com- 
munity is  staked." — 1  Whar.  Crim.  L. 
10  Ed.  Sec.  281. 

QUESTION  OF  LOCALITY:  The 
general  doctrine  is  that  penal  laws  are 
strictly  local  and  affect  nothing  more 
than  they  can  reach. — Scoville  v.  Can- 
fleld,  14  Johns.  338,  7  Am.  Dec.  467. 
Dickson  v.  Dickson,  1  Yerg.  110,  24 
Am.  Dec.  444:  Bank  v.  Kidder,  12  Vt. 
464,  S6  Am*  Dec  364;  Stewart  v,  Jeeeup, 
n  IllO.  4U,  XI  Am*  Bfp.  719. 


But  among  the  exceptions  to  the  gen- 
eral rule  are  the  cases  where  one  be- 
ing at  the  time  in  another  county  does 
a  criminal  act,  which  takes  effect  in  an- 
other state  as,  inter  alia,  where  one, 
contrary  to  the  laws  of  the  state,  or 
from  a  standpoint  beyond  the  laws  of 
the  state  flres  a  gun  or  sets  in  motion 
any  force  that  inflicts  an  injury  within 
the  state  and  for  which  a  criminal  in- 
dictment will  lie.— State  v.  CuUhall,  110 
261. 

Each  state  may  protect  her  own  citi- 
zens in  the  enjoyment  of  life,  liberty, 
and  property,  by  determining  what 
acts  within  her  own  limits  shall  be 
deemed  criminal,  and  by  punishing  the 
commission  of  those  acts,  the  right  of 
punishment  extending  not  only  to  per- 
sons who  commit  infractions  of  the 
criminal  law  within  the  state,  but  also 
to  all  persons  who  cause  such  infrac- 
tions as  are,  in  contemplation  of  law. 
within  the  state. — Johns  v.  State,  19 
Ind.  421,  81  Am.  Dec.  408. 

The  general  proposition  that  no  man 
is  to  suffer  criminally  for  what  he  does 
out  of  the  territorial  limits  of  the  coun- 
try, if  applied  to  a  case  where  the  act 
is  completed  out  of  the  country  is  cor- 
rect, but  it  is  the  highest  injusice  that 
a  man  should  be  protected  in  doing  a 
criminal  act  here  because  he  is  person- 
ally out  of  the  state.  His  act  is  here, 
although  he  is  not.  A  man  standing 
without  the  outer  line  of  one  state, 
and  discharges  a  ball  over  the  line  and 
kills  another,  has  been  held  punishable 
for  the  crime  even  though  a  felony. — 
State  V.  Grady,  34  Conn.  118. 

For  in  such  cases  if  the  Jurisdiction 
of  the  courts  over  his  person  depend 
upon  his  volutary  appearance  before 
the  tribunal,  or  within  their  territorial 
limits,  the  criminal  in  most  instances 
would  doubtless  go  unpunished. — State 
V.  Chapln,  17  Ark.  561,  66  Am.  Dec.  452. 

So  the  principle  that  a  crime  com- 
mitted in  a  foreign  country  and  in  vio- 
lation of  the  laws  thereof,  can  not,  by 
mere  legislative  flction  or  construction, 
be  constituted  an  offense  in  another 
country  does  not  apply  to  a  case  where 
a  crime  is  perpetrated  partly  in  one 

•uti  Of  coui^tjr,  «a4  partly  \n  anotbori 
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where  the  act  is  done  in  the  country 
taking  Jurisdiction  amounts  to  a  sub- 
stantial wrong. — Green  v.  State.  66  Ala. 
40.  41  Am.  Rep.  744. 

Depositing  a  forged  Instrument  tn 
the  mall  directed  to  another  county 
makes,  not  the  county  in  which  it  was 
mailed,  but  the  county  where  the  in- 
strument was  received,  the  place  of  of- 
fense uttering  it,  if  such  offense  is 
committed. 

A  statute  making  a  crime  committed 
partly  in  each  of  two  counties  per- 
missible in  either  does  not  apply  to  the 
uttering  of  a  forged  instrument  by 
mailing  it  from  one  county  to  another 
as  no  part  of  the  offense  is  committed 
in  the  former.  —  State  v.  Hudson 
(Mont.),  19  L.  R.  A.  775. 

BRINGING  STOLEN  PROPERTY 
INTO  STATE:  In  the  discussion  of 
governmental  locality  and  Jurisdiction. 
Mr.  Bishop,  in  his  New  Grim.  Law, 
Sec.  140.  says:  The  proposition  that  n 
man  is  to  escape  punishment  for  the 
violation  of  our  laws  because  he  first 
violated  those  of  a  foreign  country, 
is  absurd  in  itself,  and  mischevlous  in 
its  practical  application.  Nothing  is 
plainer  than  that  when  a  man  is  found 
here  with  property,  our  courts  will  en- 
quire after  the  owner  of  it,  equally 
whether  such  owner  is  alleged  to  be  a 
foreigner  or  a  citizen,  present  person- 
ally, or  absent.  Continuing,  in  Sec.  141. 
he  further  says:  "The  authorities  have 
not  always  proceeded  in  the  principles 
thus  stated.  In  an  old  English  case, 
where  goods  seized  piratically  on  the 
ocean  were  carried  by  the  thief  into  a 
county  of  England,  the  common  law 
Judges  refused  to  take  cognizance  of 
the  larceny,  and  committed  the  of- 
fender to  answer  to  the  admiralty: 
'because,'  said  they,  'the  original  act, 
namely,  the  taking  of  them,  was  not 
any  offense  whereof  the  common  law 
taketh  knowledge;  and,  by  conse- 
quence, the  bringing  of  them  into  a 
county  would  not  make  the  same  felony 
punishable  by  our  law.' "  And  the  doc- 
trine has  since  been  applied,  in  Eng- 
land, to  goods  stolen  both  in  other 
parts  of  the  King's  dominions,  and  in 
foreign  countries.  This  doctrine  has 
been  followed  by  the  courts  of  New 
York,  New  Jersey,  Pennsylvania.  North 
Carolina,  Tennessee,  Indiana,  Louisi- 
ana, Nebraska  and  Georgia.  See  cita- 
tions under  this  section.  It  has  been 
discarded  and  the  opposite  held  in  Con- 
necticut. Vermont,  Maine,  Mississippi. 
Iowa,  Kentucky,  Nevada,  Illinois,  Ore- 
gon, Maryland  and  South  Carolina. 
See  citations  sustaining  last  named 
states  in  their  contention,  ante.  Sec. 
137,  and  under  Sec.  141. 

In  Massachusetts,  the  court  rejected 
It  also.  )io|4iDg  defendmto  liable  wlier« 


the  original  larceny  was  in  another 
of  the  United  States;  but  afterward, 
where  it  was  in  one  of  the  Brit- 
ish provinces,  the  conviction  was  over- 
thrown. See  citations  under  this  sec- 
tion. See  State  v.  Underwood,  49  Me. 
181.  So.  in  Ohio,  a  conviction  was  sus- 
tained where  the  original  taking  hai 
been  in  another  state  of  the  Union,  but 
reversed  where  it  had  been  in  Canada. 
See  citations. 

The  possession,  in  this  state,  by  th<> 
thief  of  property  stolen  in  another 
state,  does  not  constitute  the  crime  of 
larceny  in  New  Jersey. — State  v.  L*^ 
Blanch.  31  N.  J.  L.  82. 

A  person  who  steals  goods  in  another 
state,  and  brings  them  with  him  into 
this  state,  can  not  be  indicted  here  for 
the  felony.  He  is  to  be  treated  as  a 
fugitive  from  Justice. — Simmons  v. 
Com.  5  Binn.  477.  To  same  effect  in 
People  V.  Gardner.  2  Johns.  477;  State 
V.  Reonnals.  14  La.  Ann.  276. 

A  foreigner,  committing  larceny 
abroad,  coming  into  this  state  and 
bringing  the  stolen  property  with  him, 
may  be  indicted,  convicted  and  pun- 
ished in  the  same  manner  as  if  the 
larceny  had  originally  been  committed 
here. — People  v.  Burke.  11  Wend.  129. 
To  same  effect  in  Hemmaker,  12  Mo. 
453. 

If  a  bailee  obtain  possession  by  de- 
livery under  pretense  of  hiring,  but 
with  the  actual  design  of  depriving 
the  owner  of  his  property,  he  is  guilty 
of  the  crime  of  larceny.  If  he  bring 
the  property  into  this  state,  he  can 
be  here  indicted  and  punished. — State 
V.  Williams,  32  Mo.  229;  McFarland  v. 
State,  4  Kan.  68. 

CRIME  COMMITTED  BY  PERSONS 
OUT  OF  STATE:  There  is  no  Juris- 
diction in  North  Carolina  of  the  crim? 
committed  by  persons  who,  while 
standing  in  that  state,  shoot  across  tho 
state  boundary  line  and  kill  a  per- 
son in  Tennessee. — State  v.  Hall,  114 
N.  C.  909,  28  L.  R.  A.  59,  19  S.  E.  602. 

LOCALITY    OF    CRIME    COMMIT- 
TED  BY    SHOOTING   OR    STRIKING 
ACROSS   STATE   BOUNDARY:      The 
subject     is     confined     to     the      con- 
sideration    of    this     question     in     the 
abstract;      what     state     has     Jurislic- 
tion  over  a  person  who,  while  located 
within  the  limits  of  one  state,  commits 
an  offense  by  shooting  or  striking  with 
in  the  boundary  of  another  state;    It 
other  words,  is  the  crime  triable  in  th< 
courts  of  the  state  at  the  time  he  fire 
the  shot  or  strikes  the  blow,  or  ha' 
the  courts  of  the  state  wherein  his  v 
tim  is  located  at  the  time  the  act 
committed  Jurisdiction  over  the  cri 
nal?    Where  is  the  crime  complete 
it  so  in  the  Jurisdiction  where  be  t 
the  allot  or  upium  ^  >»im4  to  aU 
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the  blow,  or  where  the  shot  or  blow 
takes  effect  upon  the  body  of  the  vic- 
Um? 

There  is  a  clear  distinction  between 
the  cases  where  a  wound  is  inflicted 
in  one  Jurisdiction  and  death  ensues 
In  another,  and  cases  where  the  ac- 
cused in  one  state  puts  in  operation  a 
force  which  takes  effect  in  another. 

The  cases  that  are  strictly  in  point 
are  not  very  numerous  and  are  in  keep- 
ing with  the  holding  in  the  principal 
case,  such  decisions  giving  Jurisdiction 
where  the  shot  takes  effect,  and  not 
where  the  guilty  party  stands  at  the 
time  he  puts  the  force  in  motion  that 
leads  to  the  perpetration  of  and  ends 
in  the  crime. 

In  State  v.  Hall  the  prisoner  dis- 
charged the  shot  in  North  Carolina  and 
it  took  effect  in  Tennessee,  and  there- 
fore according  to  the  earlier  cases  the 
Tennessee  courts  had  Jurisdiction. 

The  statutory  provisions  in  some  of 
the  states  will  be  found  to  cover  the 
question,  providing  for  the  trial  of  the 
offender  where  the  act  is  consummated. 
—28  L.  R.  A.  59. 

The  question  has  been  dealt  with  in 
some  of  the  states  by  the  legislature 
having  given  the  courts  of  the  state 
wherein  the  offense  is  consummated 
Jurisdiction  of  the  prisoner  even  though 
he  is  out  of  the  state  at  the  time  of  the 
commission  of  the  offense,  provided 
it  be  consummated  through  the  inter- 
vention of  an  innocent  or  guilty  agent, 
or  by  any  other  means  proceeding  di- 
rectly from  him.  Thus,  by  /section  3717 
of  Brickell's  Criminal  Code  of  Ala- 
bama, Ed.  1866,  page  4,  it  is  provided 
that  when  a  commission  of  an  offense 
commenced  elsewhere  is  consummated 
within  the  boundaries  of  this  state,  the 
offender  is  liable  to  punishment  here 
although  out  of  the  state  at  the  com- 
mission of  the  offense  charged,  if  he 
consummated  it  in  this  state  through 
the,  intervention  of  an  innocent  or 
guilty  agent,  or  by  any  other  means 
proceeding  directly  from  himself, 
the  Jurisdiction  in  such  case,  unless 
otherwise  provided  by  law,  is  in  the 
county  in  which  the  offense  was  con- 
summated. 

Similar  provisions  in  almost  the  same 
identical  language  are  to  be  found  in 
the  Penal  Code  of  Arizona,  Sec.  1216, 
Ed.  1887;  California  Deering's  Anno- 
tated Codes  and  Statutes,  VoL  4,  Sec. 
778;  also  Sec.  27  Penal  Code  Dakota, 
Ed.  1885,  Title  4,  Chap.  1,  Sec.  72;  Flor-< 


Ida  Rev.  St.  Ed.  1892.  Sec.  2369;  Idaho 
Rev.  St.  1887,  Sec.  7481;  also  Sec.  6331, 
Rev.  St.  of  Idaho;  Illinois  Starr  &  C. 
Anno.  Stat.  Vol.  1,  par.  461,  Sec  10; 
Indiana  Rev.  St.  Anno.  Ed.  1888,  Chap. 
4.  Art.  1,  Crlm.  Proc.  Sec.  1574;  Iowa, 
McClain's  Anno.  St.  Code,  Ed.  1888,  Vol. 
2,  Sec.  5541;  Kan.  Gen'l  St.  Anno.  Ed. 
1889,  Vol.  2,  5084,  Sec.  21;  Miss.  Code 
Crim.  Proc.  Ed.  1892,  Sec.  1332;  Mont. 
Pen.  Code,  Sees.  31  and  1561;  Oregon, 
Hill's  Annotated  Laws,  Vol.  1,  Chap.  3, 
Sec.  1212;  Tenn.  Rev.  St  Ed.  1871,  Vol. 
2,  Sec.  4973. 

It  has  been  held  that  the  above  sec- 
tion of  the  Indiana  Act  does  not  apply 
to  offenses  committed  and  consumma- 
mated  without  the  state,  although  the 
means  by  which  such  offense  was  com- 
mitted and  consummated  may  be  with- 
in the  state. — Stewart  v.  Jessup,  51  Ind. 
413,  19  Am.  Rep.  739;  State  v.  Hall,  114 
N.  C.  909,  19  S.  E.  602,  28  L.  R.  A.  59  and 
notes  thereunder. 

In  State  v.  Chapin,  17  Ark.  561,  65 
Am.  Dec.  452,  it  is  said  that  if  a  man 
standing  beyond  our  boundary  line,  in 
Texas,  were,  by  firing  a  gun  or  by  pro- 
pelling any  other  instrument  of  death, 
to  kill  a  person  in  Arkansas,  he  would 
be  guilty  of  murder  here,  and  answer- 
able to  our  laws,  because  the  crime  is 
regarded  as  being  committed  where  the 
shot,  or  other  implement  propelled, 
takes  effect.  For  a  shot  fired  in  one 
state  and  taking  operation  In  another, 
the  prisoner  is  properly  tried  and  con- 
victed in  the  latter  state. — People  /. 
Adams,  8  Denio,  190,  207,  45  Am.  Dec. 
468.  To  the  same  effect  in  the  follow- 
ing cases:  State  v.  Wyckoff.  81  N.  J. 
L.  65;  State  v.  Carter.  27  N.  J.  L.  499; 
Simpson  v.  State,  98  Ga.  196,  22  L.  R.  A. 
248,  18  S.  E.  626;  Hatfield  v.  Com.  11 
Ky.  L.  Rep.  468;  State  v.  Hall,  114  N. 
C.  909.  19  S.  E.  602,  28  L.  R.  A.  59,  and 
notes  thereunder. 

CONSTITUTIONALITY  OF  SUCH 
STATUTES:  The  sovereign  right  of 
states  to  enact  Jurisdictional  laws  of 
this  nature  has  been  uniformly  sus- 
tained.-—Green  V.  State,  66  Ala.  40.  41 
Am.  Rep.  744;  Hunter  v.  State,  40  N.  J. 
L.  495;  Tyler  v.  People,  8  Mich.  321: 
Steerman  v.  State,  10  Mo.  504. 

For  locality  of  crime  committed 
through  the  agency  of  the  mails  or  car- 
riers, see  note  to  State  v.  Hudson 
(Mont.).  19  L.  R.  A.  775;  State  v.  Hall, 
114  N.  C.  909,  19  S.  E.  602,  28  L.  R.  A. 
59  and  notes  thereunder. 
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CHAPTER  COX. 

PARTIES  TO  CRIMES. 

Section.  Section. 

4562.  Classification  of  parties  to  crime.       4564.  Who  are  accessories. 

4563.  Who  are  principals.  4565.  Accessories,  punishment  of. 

Section  43^9.    Giansiflcation    of  Parlies    to  Crime: 

The  parties  to  crimes  are  classified  as : 

1.  Principals;  and, 

2.  Accessories. 

1887  R.  S.  Sec.  6841.  accessories  before  or  after  the  fact.— ^ 

PARTIES  TO  CRIME:     At  the  com-  Bl.  Com.  Sec.  34-35. 

mon  law,  persons  engraved  in  the  com-  For  principals,  see  Sec.  4563. 

mission  of  crime  were  principals  of  th-*  For  accessories,  see  Sec.  4564. 

first  degree,  of  the  second  degrree,  or 

Seetion  4A63.  WTlio  are  Principalif :  All  persons  con- 
cerned in  the  commission  of  a  crime,  whether  it  be  felony  or  mis- 
demeanor, and  whether  they  directly  commit  the  act  constituting  the 
offense  or  aid  and  abet  in  its  commission,  or,  not  being  present,  have 
advised  and  encouraged  its  commission,  and  all  persons  counseling, 
advising  or  encouraging  children  under  the  age  of  fourteen  years, 
lunatics,  or  idiots,  to  commit  any  crime,  or  who,  by  fraud,  contriv- 
ance, or  force,  occasion  the  drunkenness  of  another  for  the  purpose 
of  causing  him  to  commit  any  crime,  or  who,  by  threats,  menaces, 
command,  or  coercion,  compel  another  to  commit  any  crime,  are 
principals  in  any  crime  so  committed. 

1887  R.  S.  Sec.  6342;  1864,  p.  436,  Sees.  Principals  in   the  second   degree  are 

7-10;  1875  Cr.  and  Pun.  p.  320,  321,  Sees.  those     who    are     present    aldingr    and 

7-10.  abetting:  the  commission  of  the  offense. 

PRINCIPALS:     At  the  common  law  The  assistant  (principal  in  the  second 

principals  were  of  the  first  or  second  degrree)  is  dlstlngrulshed  from  the  prln- 

degree. — 4  Bl.  Com.  34,  Whart.  Cr.  Law,  clpal  in  the  first  degree  in  this,  that  the 

10  Ed.  Sec.  205.  latter    directs    the    unlawful    act,    th** 

A  principal  of  the  first  degree  at  com-  former  assists  it;  the  action  of  the  lat  - 
mon  law,  is  one  who  is  the  actual  per-  ter  is  primary,  that  of  the  former  la 
petrator  of  the  criminal  act. — ^Whart.  subsidary.  Hence  the  principal  in  the 
Cr.  Law,  10  Ed.  Sec.  206.  To  constitute,  first  degree  Is  spoken  of  by  the  old 
however,  this  grade  of  offense,  it  is  not  writers  as  causa  principalis,  while  th»r 
necessary  that  the  party  should  have  principal  in  the  second  degree  is  spok- 
committed  the  act  with  his  own  hands,  en  of  as  causa  secundaria,  or  second- 
er be  actually  present  when  the  of-  ary  cause. — Whart.  Cr.  Law,  10  Ed. 
fense  is  consummated;  for  if  one  lay  Sec.  211,  and  citations  thereunder.  The 
poison  purposely  for  another,  who  presence  need  not  always  be  an  actual 
takes  it  and  Is  killed,  he  who  lays  the  immediate  standing  by,  within  sight  or 
poison,  though  absent  when  it  is  taken,  hearing  of  the  fact;  but  there  may  bo 
is  a  principal  in  the  first  degree.  Such,  also  a  constructive  presence,  as  when 
also,  is  the  case  with  a  party  who  ma-  one  commits  a  robbery  or  murder,  and 
liciously  turns  out  a  wild  beast  in-  another  keeps  watch  or  guard  at  some 
tending  to  kill  anyone  whom  the  ani-  convenient  distance. — 4  Bl.  34;  Com.  v. 
mal   may  attack.     A  party,  also,   who  Knapp,  9  Pic.  495. 

acts  through   the  medium  of  an  inno-  PRINCIPALS  IN  THE  SECOND  DE 

rent  or  insane  medium,  or  a  slave,  is  GRE^E  AND  ACCESSORIES:     Princi 

guilty,  though  absent,  as  principal  in  pals  in  the  second  degree  and  acces 

the   first   degree;    while   he   would   be  sories  before  the  fact,  are  all  deeme 

guilty  only  as  accessory  before  the  fact  chief  actors;  that  is,  principals  in  th 

at  common  law  where  the  agent  la  a  first  degree  In  the  commission  of  th 

responsible  and  conscious  confederate.  felony,   and   are  to  be   indicted,   trie( 

—Whart  Cr.  Law,  Sec.  207.    See  cita«  and  punished  as  such  principals.— Peo 

Wojm  uo4tr  iiaa  MoUon,-^  91  Com,  14,     pie  y,  Ouuy«m«f  4t  c^  ;?*ll    Ap 


CK  ccrx 


ACCESSORIES   DEFINED 


tii 


proved  in  People  v.  Ah  Fat,  48  Cal.  64, 
holding  that  if  any  indictment  for 
murder,  chargres  the  defendant  with 
having  been  the  actual  perpetrator  of 
the  crime,  he  can  be  convicted  if  it  can 
be  proved  that  he  was  present  aiding 
and  abetting  the  killing. — People  v. 
Rozelle,  78  Cal.  89-90,  20  Pac.  36;  in- 
formation charging  defendant  with  aid- 
ing, assisting,  and  procuring  his  wife  to 
throw  vltrol  upon  the  person  of  another. 
—State  V.  Kent,  4  N.  Dak.  582,  62  N.  W. 
631;  State  v.  Kirk.  10  Ore.  507:  State  v. 
Steeves,  29  Ore.  91,  43  Pac.  947;  State  v. 
Duncan,  7  Wash.  340,  36  Pac.  117,  cited 
In  State  v.  Hildrith,  61  Am.  Dec.  376, 
extended  note  as  to  what  amounts 
to  aiding  and  abetting  crime.  Notes  on 
CaL  Rep.  8  Vol.  531. 

PRINCIPAL  AND  ACCESSORY: 
Information  stating  facts  proper  in 
case  of  accessory  at  common  law  Is 
sufflcient  against  him  as  principal  un- 
der statutes. — People  v.  Rozelle,  78  Cal. 
84-89,  20  Pac.  36.  To  same  effect  in 
State  V.  Gleim.  17  Mont  23,  41  Pac.  998; 
State  V.  Steeves,  29  Ore.  91,  43  Pac. 
947,  (and  see  also  State  v.  Kent,  4  N. 
Dak.  582,  62  N.  W.  631).  ruling  simi- 
larly, and  holding  constitutional  a  stat- 
ute abolishing  distinction  between  prin- 
cipal and  accessory,  (but  see  Fixmer  v. 
People,  163  Hi.  127,  38  N.  E.  667,  hold- 
ing indictment  bad);  State  v.  Duncan, 
7  Wash.  340,  35  Pac.  117,  sustaining 
conviction  of  accessory  before  the  fact 
on  indictment  charging  him  as  prin- 
cipaL  Notes  on  Cal.  Rep.  4  Vol.  472. 
To  same  effect  in  following  cases: 
Hronek  v.  People,  134  ni.  139,  24  N.  E. 
861;  Dempsey,  Jr.  v.  People,  47  111.  323; 
Griffith  V.  State,  90  Ala.  683,  8  So.  812; 
State  V.  Phelps  (S.  Dak.).  59  N.  W.  471; 

Section  4S64.  HTho  are  Accessories :  All  persons  who, 
after  full  knowledge  that  a  felony  has  been  committed,  conceal  it 
from  the  magistrate,  or  harbor  and  protect  the  person  charged  with 
or  convicted  thereof,  are  accessories. 


Baxter  v.  People,  8  111.  368;  People  v. 
Bliven,  19  N.  E.  639.  in  which  subject 
is  exhaustively  discussed;  State  v. 
Kirk,  10  Ore.  505;  State  v.  Steeves,  29 
Ore.  85,  43  Pac.  947:  Spies  v.  People 
(111.),  12  N.  E.  865. 

The  distinction  between  an  accessory 
before  the  fact  and  a  principal  has 
been  abrogated  in  this  state  by  Sec. 
5357,  Penal  Code. — Notes  to  last  section. 

An  accessory  after  the  fact  is  one 
who  knowing  a  felony  to  have  been 
committed,  receives,  relieves,  comforts, 
or  assists  the  felon. — 4  Bl.  Com.  37,  1 
Whart.  Cr.  Law,  Sec.  241  and  notes. 

An  accessory  after  the  fact  to  a  fel- 
ony is  a  person  w^ho  knowing  a  felony 
to  have  been  committed  by  another  re- 
ceives, relieves,  comforts  or  assists  the 
felon. — 1  Whart.  Cr.  Law,  Sec.  241. 

Where  a  party  is  proceeded  against 
as  an  accessory  to  a  crime  it  is  better 
to  indict  him  as  an  accessory  than  as 
principal. — People  v.  Schwartz,  32  Cal. 
160. 

When  one  is  indicted  as  an  accessory 
to  a  crime,  the  acts  of  the  defendant 
should  be  stated  as  freely  in  the  Indict- 
ment as  they  are  in  the  statute. — Peo- 
ple V.  Schwartz,  32  Cal.  160,  cited  In 
People  V.  Campbell,  40  Cal.  129.  Also 
in  People  v.  Valencia,  43  Cal.  552  and 
approved:  People  v.  Rozelle,  78  Cal.  84, 
20  Pac.  36;  People  v.  Outeveras,  48  Cal. 
19,  approving  People  v.  Schwartz,  32 
Cal.  160;  People  v.  Bogart,  36  Cal.  245, 
citing  People  v.  Schwartz,  32  Cal.  160; 
People  V.  Goggins,  80  Cal.  229,  22  Pao. 
206,  citing  People  v.  Schwartz,  32  Cal. 
160;  People  v.  Henry,  77  Cal.  445.  19 
Pac.  830,  citing  People  v.  Schwartz,  32 
Cal.  160. 


1887  R.  S.  Sec.  6848;  1864  p.  437.  Sec. 
11. 

ACCESSORIES:  An  accessory  before 
the  fact  is  one  who,  though  absent  at 
the  commission  of  the  felony,  procures, 
counsels,  or  commands  another  to  com- 
mit said  felony  subsequently  perpetu- 
ated in  consequence  of  such  procuring, 
counsel  or  command.  To  constitute 
such  an  accessory,  it  is  necessary  that 
he  should  have  been  absent  at  the  time 
when  the  felony  was  committed;  if  he 
was  actually  or  constructively  present, 
he  is,  as  has  been  seen,  principal.  The 
accessory  it  liable  for  all  that  ensues 
as  Incident  to  the  execution  of  the  un- 
lawful act  commanded;  as.  for  in- 
stance,  if  A.  command  B.  to  beat  C.  so 
as  to  inflict  grevious  bodily  harm,  and 


he  beat  C.  so  C.  dies.  A.  is  accessory  to 
the  murder,  if  the  offense  be  murder  in 
B.  So  if  A.  command  B.  to  bum  the 
house  of  C.  and  in  doing  so  the  house 
of  D.  is  also  burnt,  A.  is  accessory  to 
the  burning  of  D.'s  house.  And  if  the 
offense  commanded,  as,  for  instance,  if 
J.  W.  hire  J.  S.  to  poison  A.  and  in- 
stead of  poisoning  him  he  shoot  him, 
J.  W.  is,  nevertheless,  liable  as  acces- 
sory. 

The  common  law  has  recently  been 
changed  in  several  states  so  as  to  treat 
accessories  before  the  fact  as  princi- 
pals. In  many  Jurisdictions,  however, 
the  offenses  continue  distinct,  so  that 
acquittal  as  a  principal  does  not  bar  a 
prosecution  as  accessory. — 1  Whart.  Cr. 
L.  10  Ed.  Sec.  225. 
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Cases  frequently  occur  in  which  two 
or  more  instigrators  co-operate  in  pro- 
curing one  or  more  agents  to  act  in  the 
perpetration  of  a  crime.  Such  cases 
may  be  classed  as  follows:  (1)  The 
instigators  may  act  concurrently  with 
the  perpetrators.  In  such  case  the  or- 
dinary law  of  conspiracy  applies.  The 
parties  must  be  intentional  participants 
in  a  common  unlawful  design.  It  is  not 
enough  that  they  are  casual,  incidental 
co-operators.  To  charge  a  party  with 
an  intentional  co-operation,  he  must 
know  that  the  others  are  working  with 
him  for  the  same  criminal  purpose,  and 
he  must  contribute  something  to  the 
common  effort  If  this  is  not  done,  he 
cannot  be  regarded  as  an  instigator,  or 
accessory  before  the  fact.  (2)  Instiga- 
tion may  not  be  concurrent  but  suc- 
cessive. In  other  words,  A.  may  insti- 
gate B.  to  instigate  C.  In  such  case, 
supposing  the  casual  relation  to  be  es- 
tablished, and  C.  is  really  induced  tu 
act  by  A.  through  B.'s  agency,  A.  is  as 
much  responsible  as  if  he  induced  C.  vo 
act  by  letter.  When  procurement  is  by 
an  intermediate  agent,  the  accessory 
leaving  it  to  such  agent,  to  find  a  per- 
petrator, it  is  not  necessary  that  the 
accessory  should  be  cognizant  of  the 
name  of  the  perpetrator. — 1  Whart  Cr. 
L.  10  Ed.  Sec.  225a. 

The  distinction  existing  at  common 
law  between  principals  of  the  first  and 


second  degree  in  crime  is  abolished, 
and  the  distinction  between  them  and 
accessories  before  the  fact  is  also  abol- 
ished, so  far  as  such  distinction  is 
capable  of  abolition. 

Persons  standing  by  and  aiding, 
abetting,  or  assisting,  and  persons  not 
present  who  have  advised  and  en- 
couraged the  perpetration  of  the  crimo» 
are  designated  as  accessories,  "an^l 
shall  be  deemeed  and  considered,"  says 
the  statute,  "as  principals  and  punished 
accordingly. — People  v.  Bearss,  10  CaL 
68;  affirmed  in  People  v.  Newberry,  20 
Cal.  489.  To  same  effect  in  People  y. 
Ah  Fat,  48  Cal.  61;  also  in  People  v. 
Rozelle,  78  Cal.  84,  20  Pac.  36;  People  v. 
Cotta,  49  Cal.  166;  People  v.  Vasquez, 
49  Cal.  660.    See  Sec.  4563,  Sec.  5357. 

ACCESSORIES  BEFORE  THE 
FACT:  An  accessory  before  the  fact 
in  the  commission  of  a  felony  must  be 
indicted,  tried,  and  punished,  as  a 
principal  In  the  first  degree. — People  *'. 
Outeveras,  48  Cal.  19. 

ACCESSORIES  AFTER  THE  FACT: 
Accessories  before  the  fact,  that  is  to 
say,  those  who,  not  being  present  at 
the  commission  of  the  offense  aiding 
and  assisting,  have,  nevertheless,  ad- 
vised and  encouraged  its  perpetra- 
tion, are  termed  accessories  by  the 
statute,  and  under  its  provisions  are 
made  principals. — People  v.  Outeveras, 
48  Cal.  19. 


Section  4S6S.  Accessories,  Punisliineiit  of:  Except  in 
cases  where  a  diflferent  punishment  is  prescribed,  an  accessory  is 
punishable  by  imprisonment  in  the  State  prison  not  exceeding  two 
years,  or  by  fine  not  exceeding  five  thousand  dollars. 

1887  R.  S.  Sec.  6344;  1864,  p.  437,  Sec.  11. 


CHAPTER  CCX. 

CRIMES  AGAINST  THE  ELECTIVE  FRANCHISE. 


Section. 

4666.  Violation  of  election  laws  by  cer- 

tain officers. 

4667.  Refusal   to   be   sworn,   a   misde- 

meanor. 

4668.  Voting  without  being  qualified. 

4669.  Attempting  to  vote  without  being 

qualified. 

4670.  Procuring  illegal  voting  a  misde- 

meanor. 

4671.  Changing    ballots,     altering     re- 

turns, etc.,  felonies. 

4672.  Officers    unfolding    tickets,    etc., 

misdemeanor. 

4673.  Forging  returns,  a  felony. 

4674.  Adding  to  or  subtracting  from,  a 

felony. 
4676.  Aiding  and  abetting,  punishment 

of. 
4676.  Intimidating,    corrupting,    etc.,    a 

misdemeanor. 


Section. 

4677.  Riotous  conduct  at  elections. 

4678.  Betting  on  elections. 

4679.  Violation  of  election  laws  by  per- 

sons not  officers. 

4680.  Penalty  against  electors  and  of- 

ficers. 

4681.  Liquor,    sale   of   on    election    day 

prohibited. 

4682.  Falsely   making  or   making  oath 

to,  etc.,  or  destroying  any  cer- 
tificate of  nomination,  etc.. 
penalty. 

4683.  Removing  or  destroying  any  sup- 

plies or  conveniences  placed  in 
booths. 
4584.  No  officer  of  election  shall  do  any 
electioneering,  etc. 

4685.  No  person  shall  attempt  to  influ- 

ence any  elector,  etc. 

4686.  Bribing  elector. 
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Section.  Section. 

4587.  Registry    agrent,    etc.,    failing    to       4590.  Ascertaining:  or  revealinsr  state  of 

perform  duty.  the  count,  penalty. 

4588.  Elector  causing  his  name  to   be      4591.  Divulging     name     of     candidate 

registered  in  a  precinct  not  his  voted  for. 

own.  4592.  Depositing  unstamped  ballots. 

4589.  Officer  of   election   putting   in   a 

voting  booth  any  placard,  etc. 

Section  4366.  Violation  or  Election  Laws  by  CTertain 
OiBcers:  Every  person  charged  with  the  performance  of  any  dut}, 
under  the  provisions  of  any  law  of  this  State  relating  to  elections, 
who  wilfully  neglects  or  refuses  to  perform  it,  or  who,  in  his  official 
capacity,  knowingly  and  fraudulently  acts  in  contravention  or  viola- 
tion of  any  of  the  provisions  of  such  laws,  is,  unless  a  different 
punishment  for  such  acts  or  omissions  is  prescribed  by  this  Code,  pun- 
ishable by  fine  not  exceeding  one  thousand  dollars,  or  by  imprison- 
ment in  the  State  prison  not  exceeding  five  years,  or  by  both. 

1887  R.  S.  Sec.  6364;   1885  p.  113-115,  on  the  grround  stated  in  it,  is  liable  lo 

Sec.  27-34.  a   criminal   prosecution   under  Sec.   41 

MUST  BE  CORRUPT  MOTrVE:  The  of  the  Penal  Code.—People  v.  Bums.  75 

refusal  of  an  election  inspector  acting  Cal.  627.  17  Pac.  646. 
in  his  official  capacity  to  administer  an  See  State  v.  McDonald,  4  Harr.  565, 

oath   to   an   elector,   when   challengred.  to  same  effect. 

Section  4A67.     Refusal  to  be  Sworn  a  Misdenieanor: 

Every  person  who,  after  being  required  by  the  Board  of  Judges  at 
any  election,  refuses  to  be  sworn,  or  who,  after  being  sworn,  refuses 
to  answer  any  pertinent  question  propounded  by  such  board,  touch- 
ing his  right,  or  the  right  of  any  other  person  to  vote,  is  guilty  of  a 
misdemeanor. 

1887  R.  S.  Sec.  6365. 

Section  4S68.  Voting  Witliont  lieing  (|iialified:     Every 
person  not  entitled  to  vote,  who  fraudulently  votes,  and  every  person 
who  votes  more  than  once  at  any  one  election,  or  knowingly  hands 
in  two  or  more  tickets  folded  together,  or  changes  any  ballot  after  the 
same  has  been  deposited  in  the  ballot  box,  or  adds,  or  attempts  to  adO, 
^ny    ballot    to    those    legally  polled    at    any    election,    either    by 
fraudulently  introducing  the  same  into  the  ballot  box  before  or  after 
the  ballots  therein  have  been  counted,  or  adds  to  or  mixes  with,  or 
attempts  to  add  to  or  mix  with,  the  ballots  lawfully  polled,  other  bal- 
lots, while  the  same  are  being  counted  or  canvassed,  or  at  any  other 
time,  with  intent  to  change  the  result  of  such  election;  or  carries 
away  or  destroys,  or  attempts  to  carry  away  or  destroy,  any  poll  list, 
or  ballots,  or  ballot  box,  for  the  purpose  of  breaking  up  or  invalidating 
such  election,  or  wilfully  detains,  mutilates  or  destroys  any  election 
returns,  or  in  any  manner  so  interferes  with  the  officers  holding  such 
election  or  conducting  such  canvass,  or  with  the  voters  lawfully  exer- 
cising their  right  of  voting  at  such  election,  as  to  prevent  such  election 
or  canvass  from  being  fairly  held  and  lawfully  conducted,  is  guilty  of 
a  felony. 

1887  R.  S.  Sec.  6356;  1881,  p.  257.  can  not  be  convicted  of  illegal  votings 

NOT    ENTITLEHD    TO    VOTE:       A       because   he    was    not   of   the    requisite 

minor,  who  is  otherwise  duly  qualified,       agre,  if  he  voted  under  the  honest  be- 
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lief,  induced  by  information  from  par-  255;  also  Bradly  v.  People,  8  Colo.  605. 

ents,  relatives  or  acquaintances  having  9  Pac.  783. 

knowledge   of   the   time   of   his   birth.  When  a  man  is  indicted,  under  the 

that  he  had  attained  his  majority.  statute,    for    "knowingly   and    fraudu- 

If  he  votes  recklessly  or  carelessly,  lently  voting  at  an  election."  when  be 
when  the  facts  are  doubtful  or  uncer-  is  not  qualified  to  vote,  he  can  not 
tain,  his  ignorance  should  not  excuse  Justify  himself  by  showing  that  he  was 
him,  if  the  real  facts  show  that  he  was  advised  by  a  very  respectable  gentle- 
not  qualified.  man  that  he  had  a  right  to  vote;   for 

If  ignorant  of  the  disqualifying  fact,  the  maxim  that  ^Ignorance  of  law  ex- 

and  without  a  want  of  diligence,  undor  cuses  no  man."  applies  as  strongly  to 

an  honest  belief  of  his  right  to  vote,  he  this   case   as   to   any   other. — State     '. 

should  be  excused,  though  he  had  not  Boyett.  10  Ired.  836. 

the  right — Gonlan  v.  State,  52  Ala.  308.  Evidence    that    a     party     consulted 

To  same  effect  in  Carter  v.  State.  55  counsel   as   to   his   right   to   vote,   and 

Ala.  181.  submitted  to  them  the  facts  of  his  case, 

VOTING  MORE  THAN  ONCE:     To  and  was  advised  by  them  that  he  had 

constitute  what  the  law  deems  a  crime,  the   right,   is  admissible   in  his  favor, 

there  must  concur  both  an  evil  and  an  on  trial  of  an  indictment  against  him 

evil  intent.     It  is  no  crime  for  a  man  for    wilfully    voting,    knowing   himself 

to  vote  more  than  once  at  the  same  not  to  be  a  qualified  voter,  but  is  not 

election,    unless    done    knowingly    and  conclusive    evidence    that    he    did    not 

with  wrong  intent. — People  v.  Harris,  know    that    he    was    not    a    qualified 

29  Cal.  678.    See  note  to  Sec.  4569.    See  voter.— Com.  v.  Bradford,  9  Met.  268. 
Wells  V.   Taylor.  5   Mont   202,   3   Pac. 

Section  4S69.  Atlempting  to  Vote  Without  Being 
Qualified:  Every  person  not  entitled  to  vote,  who  fraudulently  at- 
tempts to  vote,  or  who,  after  being  entitled  to  vote,  attempts  to  vote 
more  than  once  at  any  election,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6357;  1881,  p.  258,  Sec.  2. 

Section  4S70.  Procuring  Illegal  Voting  a  iflisde- 
meanor:  Every  person  who  procures,  aids,  assists,  counsels,  oi 

advises  another  to  give  or  oflfer  his  vote  at  any  election,  knowing 
that  the  person  is  not  qualified  to  vote,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6358;   1881,  p.  267,  Sec.  1. 

Section  4S71.  Changing  Ballotn,  Altering  Returns, 
etc..  Felonies:  Every  officer  or  clerk  of  election  who  aids  in 
changing  or  destroying  any  poll  list,  or  in  placing  any  ballots  in  the 
ballot  box,  or  taking  any  therefrom,  or  adds,  or  attempts  to  add,  any 
ballots  to  those  legally  polled  at  such  election,  either  by  fraudulently 
introducing  the  same  into  the  ballot  box,  before  or  after  the  ballots 
therein  have  been  counted,  or  adds  to  or  mixes  with,  or  attempts  to 
add  to  or  mix  with  the  ballots  polled  any  other  ballots,  while  the  same 
are  being  counted  or  canvassed,  or  at  any  other  time,  with  intent 
to  change  the  result  of  such  election,  or  allows  another  to  do  so,  wher 
in  his  power  to  prevent  it,  or  carries  away  or  destroys,  or  knowin 
ly  allows  another  to  carry  away  or  destroy  any  poll  list,  ballot  bo 
or  ballots  lawfully  polled,  is  guilty  of  a  felony. 

1887  R.  S.  Sec.  6359;  1881,  p.  258,  Sec.  4. 

Section  4579.    Officers   Unfolding  Tickets,  etc.,  I 
demeanor:      Every  officer,  judge,  or  clerk  of  an  election, 
previous  to  putting  the  ballot  of  an  elector  in  the  ballot  boy 
tempts  to  find  out  any  name  on  such  ballot,  or  who  opens,  or 
the  folded  ballot  of  any  elector  which  has  been  handed  in 
opened  or  examined  previous  to  putting  the  same  into  the  ball 
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or  who  makes,  or  places  any  mark  or  device  on  any  folded  ballot, 
with  a  view  to  ascertain  the  name  of  any  person  for  whom  the  elec- 
tor has  voted,  or  who,  without  the  consent  of  the  elector,  discloses 
the  name  of  any  person  which  such  officer,  judge,  or  clerk  has  fraud- 
ulently or  illegally  discovered  to  have  been  voted  for  by  such  elector, 
is  punishable  by  fine,  not  less  than  fifty  nor  more  than  five  hundred 
dollars. 

1887  R.  S.  Sec.  6360;   1881,  p.  258.  Sec.  3. 

Seclion  4A73.  Forging  Returns,  a  Felony:  Every 
person  who  forges  or  counterfeits  returns  of  an  election  purporting  to 
have  been  held  at  a  precinct,  town,  or  ward  where  no  election  was  in 
fact,  held,  or  wilfully  substitutes  forged  or  counterfeit  returns  of 
election  in  the  place  of  the  true  returns,  for  a  precinct,  town,  or  ward 
where  an  election  was  actually  held,  is  guilty  of  a  felony. 

1887    R.    S.   Sec.    6861;    1881,   p.   258,  by  him  fraudulently,  and  the  fact  that 

Sec.  4.  a  fraud  upon  the  ballot  box  was  com- 

FRAUDULENT  INTENT:     To  war-  mltted   by   some   unknown   person,   no 

rant  the  conviction  of  an  election  In-  agency  of  the  inspector  being  shown,  in 

spector  for  making  a  false  certificate  not  sufficient  to  warrant  a  conviction, 

of  the  result  of  the  election,  it  muse  — United   States   v.   Hayden,   62   How. 

appear  that  such  certificate  was  made  471. 

I^ection  4S74.  Adding  to  or  Subtracting  from,  a 
Felony:  Every  person  who  wilfully  adds  to  or  subtracts  from  the 
votes  actually  cast  at  an  election,  in  any  returns,  or  who  alters  such 
returns,  is  guilty  of  a  felony. 

1887  R.  S.  Sec.  6362;  1881,  p.  258,  Sec.  4. 

Section  4A7S.    Aiding  and  Abetting,  Punishment  or: 

Every  person  who  aids  or  abets  in  the  commission  of  any  of  the 
offenses  mentioned  in  the  four  preceding  Sections,  is  punishable  by 
imprisonment  in  the  county  jail  for  the  period  of  six  months,  or  in 
the  State  prison  not  exceeding  two  years. 

1887  R.  &  Sec.  6363. 

Section  4S76.     Intimidating,  Corrupting,  etc.,  a  iflls- 

flemeanor:  Every  person  who,  by  force,  threats,  menaces,  bribery, 

or  any  corrupt  means,  either  directly  or  indirectly  attempts  to  in- 

flue,nce  any  elector  in  giving  his  vote,  or    deter    him  from  giving 

the  same,  or  attempts  by  any  means  whatever,   to  awe,   restrain, 

hinder,  or  disturb  any  elector  in  the  free  exercise  of  the  right  of 

"Suffrage,  or  furnishes  any  elector  wishing  to  vote,  who  cannot  read, 

with  a  ticket,  informing  or  giving  such  elector  to  understand  that  it 

contains  a  name  written  or  printed  thereon  different  from  the  name 

which  is  written  or  printed  thereon,  or  defrauds  any  elector  at  any 

such  election,  by  deceiving  and  causing  such  elector  to  vote  for  j 

different  person,  for  any  office,  than  he  intended  or  desired  to  vote 

for:  or  who,  being  officer,  judge,  or  clerk  of  any  election,  while  acting 

as  such,  induces,    or  attempts    to    induce,    any    elector,    either  bv 

menace  or  reward,  or  promise  thereof,  to  vote  differently  from  what 

such  elector  intended  or  desired  to  vote,  is  guilty  of  a  misdemeanor. 

1887    R.    S.    Sec.    6364;     1881,    p.    257,  INFLUENCING    ELECTORS    IN 

Sec.  1.  VOTING:      A   corrupt    agreement    be- 
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is  to  receive  some  profit  or  assurance 
of  profit  directly  or  indirectly  to  him- 
self.— Callagrhan  v.  Holloway,  2  Va, 
Oases,  460;  State  of  Oregon  v.  Church, 
5  Ore.  375. 

If  a  sum  of  money,  or  any  property, 
is  offered  to  individual  electors,  for 
their  votes  at  any  election  held  under 
the  laws  of  this  state,  all  votes  shown 
to  have  been  obtained  thereby  will  be 
rejected  by  the  court  in  an  action  to 
determine  the  rlarht  to  the  office.— 
Newell  V.  Purdy,  36  Wis.  213;  Hopkins 
v.  Olin.  23  Wis.  827. 


tween  two  Justices  of  the  peace,  A.  & 
B.,  to  the  following  effect  r  That  A. 
will  vote  for  C.  as  commissioner  of  the 
revenue  in  consideration  that  6.  will 
vote  for  D.  as  clerk,  and  that  B.  will 
vote  for  D.  as  clerk,  in  considera- 
tion that  A.  will  vote  for  C.  as  com- 
missioner of  the  revenue,  and  the  act- 
ual voting  of  the  said  two  Justices,  m 
pursuance  of  said  corrupt  agreement, 
is  not  an  offense  within  the  statute, 
against  buying  and  selling  offices,  be- 
cause the  corrupt  bargains  and  sales 
prohibited  by  the  statute,  are  those  by 
which  the  party  bargaining  or  selling 

Section  4A77.     Riotouii    Oonduct    at    Elections:     Any 

person  who  wilfully  disturbs,  or  is  guilty  of  any  riotous  conduct,  at 
or  near  any  election  place,  or  voting  precinct,  with  intent  to  disturb 
the  same,  or  interferes  with  the  access  of  the  electors  to  the  polling 
place,  or  in  any  manner,  with  the  free  exercise  of  the  election  franchise 
of  the  voters,  or  any  voter  there  assembled,  or  disturbs  or  inter- 
feres with  the  canvassing  of  the  votes,  or  with  the  making  of  the  re- 
turns, is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6365;  1881,  p.  268,  Sec.  6. 

Section  4578.  Betting  on  Elections:  Every  person  who 
makes,  offers,  or  accepts  any  bet  or  wager  upon  the  result  of  any 
election,  or  upon  the  success  or  failure  of  any  person  or  candidate,  or 
upon  the  number  of  votes  to  be  cast,  either  in  the  aggregate  or  for 
any  particular  candidate,  or  upon  the  vote  to  be  cast  by  any  person, 
is  guilty  of  a  misdemeanor. 


1887  R.  S.  Sec.  6366. 

A.  agreed  with  B.  that  if  the  Cass 
electors  obtained  a  majority  of  two 
thousand  votes  in  this  state,  at  the  re- 
cent presidential  election,  he  would 
make  B.  a  present  of  a  coat,  but  if  they 
did  not,  B.  was  to  make  him  a  present 
of  a  coat.  After  election,  B.  paid  A. 
the  money  Instead  of  the  coat.  Held, 
the  agreement  was  a  mere  evasion,  and 
B.  being  indicted  for  the  bet  and  con- 
victed, must  undergo  the  penalty  of  the 
law.— Cain  v.  State,  13  Miss.  4566.  To 
same  effect  In  Parsons  v.  State,  2  Ind. 
499;  Com.  v.  Shouse,  16  B.  M.  825; 
Vischer  v.  Yates,  11  Johns.  21,  and 
citations:  McKean  v.  Capperty,  3 
Wend.  495;  Johnson  v.  Russell,  87  Cal. 
670:   Gridley  v.  Dorn,  57  Cal.  79. 

A  sale  of  property  for  more  than  its 
value,  payable  or  not  upon  the  con- 
tingency of  the  result  of  an  election, 
is  betting  upon  the  election. — Somaers 
v.  State,  5  Sneed,  437,  citing  Quarles  v. 
State,  5  Humph.  561. 

CASES  WITHIN  THE  STATUTE: 
The  statute  against  betting  on  elec- 
tions,  may  be  violated  by  betting  on 

Section  4579.      Violation   ot    Election    liaws:       Every 
person  who  wilfully  violates  any  of  the  provisions  of  the  laws  of 


the  vote  of  a  particular  candidate  or 
that  he  will  beat  some  other.  It  is  not 
essential  to  the  offense  that  the  bet 
should  be  that  a  designated  candidate 
will  be  elected. — Com.  v.  Pash  (Ky.),  9 
Dana,  31;  Tennessee  v.  Cross,  i 
Humph.  301;  Com.  v.  Kirk,  4  B.  Mon.  1. 

Betting  on  the  result  of  the  election 
of  president  of  the  United  States  is 
within  both  the  words  and  object  of 
the  act  of  1823-25.  2  Code  Sec.  4879.— 
Quarles  v.  State,  5  Humph.  560. 

Betting  on  the  result  of  an  election 
is  not  gaming. — State  v.  Henderson,  41 
Ind.  127. 

Betting  on  the  result  of  an  election, 
after  an  election  has  been  consum- 
mated, is  not  within  the  statute. — State 
v.  Mahan  &  Henry,  2  Ala.  340;  Hick- 
erson  v.  Benson,  8  Mo.  8;  Hickerson  v. 
Benson  et  al.  8  Mo.  16. 

Wagers  being  inconsistent  with  the 
established  interests  of  society  and  in 
conflict  with  the  morals  of  the  age, 
are  void  as  against  public  policy. — 
Bernard  v.  Taylor  (Ore.),  18  L.  R.  A. 
859. 
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this  State  relating  to  elections  is,  unless  a  different  punishment  for 
such  violation  is  prescribed  by  law,  punishable  by  fine  not  exceeding 
one  thousand  dollars,  or  by  imprisonment  in  the  State  prison  not  ex- 
ceeding five  years,  or  by  both; 

1887  R.  S.  Sec.  6367. 

Section  4S80.     Penally  Againiit  Electom  and  OflBlcers: 

Any  person  is  guilty  of  felony  who  votes  or  offers  to  vote  at  any  elec- 
tion, in  the  name  of  some  other  registered  elector,  or  other  person, 
or  any  person  who  wilfully  registers  his  name  in  one  precinct,  while 
registered  in  another,  without  attempting  to  procure  his  certificate 
of  transfer,  or  any  person  who  attempts  to  register  or  vote  in  any  pre- 
cinct when  he  knows  he  is  not  entitled  thereto,  or  any  person  who 
aids,  advises,  or  abets,  any  one  in  unlawfully  registering  his  name, 
or  in  violating  any  of  the  provisions  of  Title  IV  of  the  Political  Code : 
and  any  registrar  who  refuses  to  register  any  one  complying  with  the 
provisions  of  Title  IV  of  the  Political  Code,  and  whom  he  knows  to  be 
a  qualified  elector ;  also  any  officer  connected  with  the  administration 
of  this  law,  who  wilfully  does  any  act  in  violation  of  the  provisions 
of  said  Title,  or  who  by  wilfully  destroying,  carrying  away,  or  mis- 
placing, any  books  or  papers  connected  with  the  registration,  defeats 
an  election  or  renders  an  election  unfair,  or  deprives  electors  of  their 
votes,  and  upon  conviction  thereof  before  any  court  of  competent 
jurisdiction,  must  be  punished  as  provided  for  felony. 

Any  person  who  directly  or  indirectly  barters  or  sells  his  vote,  or 
takes,  receives,  or  agrees  to  take  or  receive,  solicits  or  asks  any 
money,  property,  reward,  promise  of  reward,  or  favor  of  any  kind 
whatever,  as  a  consideration,  payment  or  reward  for  his  vote,  .s 
guilty  of  felony,  and  upon  conviction  thereof,  must  be  punished  as 
provided  for  felony,  and  forever  debarred  from  thereafter  holding  any 
office,  or  voting  under  the  laws  of  this  State. 

1887  R.  S.  Sec.  509b. 

Section  4S8I.  Liquor,  Sale  of  on  Election  Day  Pro- 
hibited: No  spirituous,  malt,  vinous  or  intoxicating  liquor  shall 
be  sold  at  retail  or  given  away,  nor  shall  any  saloon  or  bar  room,  or 
place  where  such  liquor  is  sold  or  given  away,  be  open  on  any  gen- 
eral election  day  from  the  hours  of  six  o'clock  a.  m.  to  the  hour  of 
eight  o'clock  p.  m.  within  this  State,  or  within  the  limits  of  any  in- 
corporated city  or  town  thereof. 

Whoever  violates,  or  in  any  manner  aids  another  in  violating  the 
provisions  of  this  Section,  shall  be  punished  by  a  fine  not  exceeding 
one  hundred  dollars  and  not  less  than  twenty-five  dollars,  and  the 
revocation  of  the  license  of  any  saloon  or  bar  room  wherein  such 
liquor  is  sold  or  given  away. 

No  person  shall  introduce  in  any  way  into  any  f>olling  place  Oii 
election  day,  until  after  the  vote  is  canvassed  and  counted,  any  spirit- 
uous, malt,  vinous  or  intoxicating  liquor,  and  any  election  officer 
drinking  any  such  liquor  in  such  place,  or  being  intoxicated  therein 
during  such  election  or  counting,  shall  be  imprisoned  in  the  county  jail 


i28  ^LECTIONS,  CU1ME8   K£LATING  TO  Ck.  COX 

not  exceeding  six  months,  or  be  tined  not  exceeding  three  hundred 
dollars,  or  both. 

1899,  &th  des.  p.  27,  Sec.  1;    1891,  1st  Ses.  p.  50,  Sec.  1. 

'  Election  4S8lt.  falsely  illakiug,  or  Making  Oatb  to 
etc.,  or  Ifetftroying  any  Certilicate  of*  IVomination^  etc., 
Penalty:  No  person  shall  falsely  make,  or  make  oath  to,  or 
iraudulently  deface,  or  fraudulently  destroy  any  certificate  of  nomi- 
nation, or  any  part  thereof,  or  file,  or  receive  for  filing,  any  certificate 
of  nomination,  or  letter  of  withdrawal,  knowing  the  same,  or  any 
part  thereof,  to  be  falsely  made,  or  suppress  any  certificate  of  nonu- 
nation  which  has  been  duly  filed,  or  any  part  thereof,  or  who  shall 
wilfully  delay  the  deliverey  of  any  ballots,  or  forge  or  falsely  make  the 
official  indorsement  on  the  ballots,  or  who  shall  wilfully  destroy  any 
ballot.  Every  person  violating  any  of  the  provisions  of  this  Section 
shall  be  deemed  guilty  of  a  felony,  and,  upon  conviction  thereof  in 
any  court  of  competent  jurisdiction,  shall  be  punished  by  imprison- 
ment in  the  penitentiary  for  a  period  of  not  less  than  one  year  nor 
more  than  five  years. 

1899,  5th  Ses.  p.  28,  Sec.  2;   1891,  l8t  Ses.  p.  50,  Sec.  2. 

H^ection  4S83.  Kemoving  or  Destroying  any  H^upplies 
or  €on¥enienee8  Placed  in  Bootiis:  No  person  shall,  dur- 
ing the  election,  remove  or  destroy  any  of  the  supplies  or  convenien- 
ces placed  in  the  booths  or  compartments  for  the  purpose  of  enabling 
the  voter  to  prepare  his  ballot,  or  prior  to,  or  on  the  day  of  election, 
wilfully  deface  or  destroy  any  list  of  candidates  posted  in  accordance 
with  the  provisions  of  this  Chapter.  No  person  shall,  during  an  election, 
tear  down  or  deface  the  cards  printed  for  the  instruction  of  voters. 
Every  person  wilfully  violating  any  of  the  provisions  of  this  Section 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof 
in  any  court  of  competent  jurisdiction,  shall  be  fined  in  any  sum  not 
exceeding  one  hundred  dollars. 

1899,  5th  Ses.  p.  28,  Sec.  3;    1891,  1st  Ses.  p.  51,  Sec.  3. 

Section  4584.  rVo  Officer  of  Election  siiall  do  any 
Electioneering,  etc.:  No  officer  of  election  shall  do  any  elec- 
tioneering on  election  day.  No  person  shall  do  any  electioneering  on 
election  day  within  any  polling  place,  or  any  building  in  which  an 
election  is  being  held;  or  within  one  hundred  feet  thereof,  nor  ob- 
struct the  doors  or  entries  thereto,  or  prevent  free  ingress  to,  and 
egress  from,  said  building.  Any  election  officer,  sheriff,  constable  or 
other  peace  officer  is  hereby  authorized,  and  it  is  hereby  made  the 
duty  of  any  such  officer,  to  arrest  any  person  violating  any  of  the  pro- 
visions of  this  Section,  and  such  offender  shall  be  punished  by  a  fine 
not  exceeding  one  hundred  dollars,  nor  less  than  twenty-five  dollars. 

1899,  5th  Ses.  p.  28,   Sec.  4:    1891,  Ist  Ses.  p.  51,  Sec.  4. 

Section  4S8S.  No  Person  sliail  Attempt  to  In- 
fluence any  Elector,  etc.:  No  person  shall  attempt  to  in- 
fluence the  vote  of  any  elector  by  means  of  a  promise  or  a  favor,  or 
by  means  of  violence  or  threats  of  violence,  or  threats  of  withdraw- 
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ing  custom  or  dealing  in  business  or  trade,  or  enforcing  the  pa)nnent 
of  a  debt,  or  discharging  from  employment,  or  bringing  a  suit  or 
criminal  prosecution,  or  any  other  threat  of  injury  to  be  inflicted  by 
him,  or  by  any  other  means. 

1899,  5th  Ses.  p.  28,  Sec.  5;    1891.  1st  Ses.  p.  51.  Sec.  5. 

Section  4A86.  Bribing  Elector:  No  person  shall  in  any 
way  offer  a  bribe  to  an  elector  to  influence  his  vote. 

1899.  5th  Ses.  p.  28,  Sec.  6;    1891.  Ist  Ses.  p.  51,  Sec.  6. 

Section  4587.  Regintry  Agent,  etc.,  Failing  to  Per- 
fbrm  Duty:  Any  registry  agent,  or  other  person,  who  in  any 
manner  shall  wilfully  or  corruptly  permit  any  person  not  entitled  to 
registration  or  to  a  certificate  of  registration,  to  be  registered  or  have 
a  certificate  of  registration,  or  who  delays  or  fails  to  deliver  the  cer- 
tified copies  of  the  official  register  and  the  check  list  to  the  judges  of 
election  as  required  by  law,  or  who  permits  any  person  to  resristcr 
after  the  date  on  which  the  registration  books  close,  or  who  shall  oth- 
erwise wilfully  or  corruptly  violate  any  of  the  provisions  of  the  law 
goveminjBr  elections,  the  nenalty  for  which  is  not  herein  specially  pre- 
scribed, shall  be  punished  for  each  and  every  offense  by  imprisonment 
in  the  penitentiary  for  a  term  of  not  less  than  one  year  nor  more  than 
five  years,  or  by  a  fine  of  not  less  than  one  hundred  nor  more  than  two 
thousand  dollars,  or  by  both  such  fine  and  imprisonment  in  the  discre- 
tion of  the  court. 

1899.  5th  Ses.  p.  28.     Sec.  7;    1891.  If  t  Ses.  p.  51,  Sec.  7. 

Section  4588.  Elector  Canning  Hiii  Name  to  be  Re- 
iriMered  in  a  Precinct  not  His  Own:  Any  person  who 
shall  wilfullv  cause,  or  endeavor  to  cause,  his  name  to  be  registered 
in  any  other  election  district  than  that  in  which  he  resides,  or  will 
reside  nrinr  to  the  day  of  the  next  ensuing  election,  except  as  herein 
otherwise  provided,  and  any  person  who  shall  cause,  or  endeavor  to 
cause,  his  name  to  be  registered,  knowing  that  he  is  not  a  qualified 
elector,  and  will  not  be  a  nualified  elector  on  or  before  the  day  of  the 
next  ensuintr  election,  in  the  election  district  in  which  he  causes  or 
endeavors  to  cause  such  registry  to  be  made,  and  any  person  who 
shall  induce,  aid  or  abet  anv  one  in  the  commission  of  either  of  the 
acts  in  this  Section  enumerated  »and  described,  shall  be  fined  not  less 
than  fifty  dollars  nor  more  than  five  hundred  dollars,  or  be  confined 
in. the  county  lail  for  not  less  than  one  month  nor  more  than  six 
months,  or  both. 

1899,  .5th  Ses.  p.  29.   Sec.  8:    1891,  ist  Sps.  p.  52,  Sec.  8. 

Section  4S89.  Officer  or  Election  Putting  in  a  Tot- 
ing Bootfei  any  Placard,  etc.:  .^ny  person  or  officer  of  elec- 
tion who  shall  put,  or  permit  to  be  put,  into  a  voting*  fiooth  any  pla- 
card, notice  or  device,  except  the  sample  ballots  and  cards  of  instruc- 
tion as  by  law  provided,  intended  or  likely  to  call  the  attention  of 
the  voter  to  any  candidate,  or  urge  to  the  voter  to  vote  for  any  par- 
ticular candidate,  or  shall  put,  or  allow  anything:  to  be  put,  into  such 

booths  for  the  u»c  or  comfort  of  the  voter  whereby  the  eJftfana  of  ^ 
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candidate  are  urged  upon  the  voter,  either  directly  or  indirectly,  shall 
be  imprisoned  in  the  county  jail  not  to  exceed  three  months,  or  fined 
not  to  exceed  five  hundred  dollars,  or  bbth. 

1899.  5th  Sea.  p.  29.  Sec.  9;   1891.  1st  Ses.  p.  52.  Sec.  9. 

Section  4590.  Aseertaininir  or  Rerealing  Slate  of  the 
Count:  Penalty:  Any  person  who  shall  intentionally  ascer- 
tain or  attempt  to  ascertain  the  progress  or  state  of  the  count  before  the 
close  of  the  polls,  and  any  officer  of  election  or  party  representative 
designated  as  aforesaid  who  shall  violate  any  of  the  provisions  of  this 
section,  shall  be  guilty  of  a  felony  and  shall  be  punished  by  a  fine  not 
to  exceed  one  thousand  f$i.ooo)  dollars,  or  imprisonment  in  the  pen- 
itentiary for  a  period  not  to  exceed  one  year,  or  by  both  such  fine  and 
imprisonment. 

1901.  6th  Ses.  p.  17,  Sec.  4,  last  part. 

Section  4591.  Dimlicinir  IVame  of  Candidate  Toted 
tbri  Any  judge  who  has  assisted  any  elector,  as  provided  in  Section 
8=;  I  of  the  Political  Code,  who  shall  divulge  to  any  person  the  name 
of  any  candidate  for  whom  such  elector  voted,  shall  be  guilty  of  a 
misdemeanor. 

1899.  5th  Ses.  p.  50.  Sec.  69,  last  pan*       1895,   3d   Ses.   p.   97,   Sec.   4,   amend!n? 

laws  of  1891,  1st  Ses.  p.  81,  Sec.  78. 

Section  4599.     Depositinic    Fnntamped    Ballots:      No 

iud^e  of  election  shall  deposit  in  any  ballot  box  a  ballot  upon  which 
the  "official  stamp"  does  not  appear.  Every  person  violating  the  pro- 
visions of  this  Section  shall  be  guilty  of  a  misdemeanor. 

1899.  5th  Ses.  p.  51,  Sec.  74;  189 1.  1st  Ses.  p.  83,  Sec.  83. 

CHAPTER  CCXI. 

CRIMES  BY  AND  AGAINST  THE  EXECUTIVE  POWER. 

Section.  Section. 

4593.  Giving:  or  offeringr  bribes  to  exec-      4600.  Taking:  rewards  for  deputation. 

iitive  officers.  4601.  Ti^xercislni?     functions     of     offlcp 

4594.  Asking:  or  receiving:  bribes.  wrongrfully. 

4595.  Resisting  officers.  4602.  Refusal   to   surrender  books,   etc. 

4596.  Extortion.  4603.  Preceding:  sections  applicable. 

4597.  Prohibiting:  officers  from  dealing:  4604.  Disqualified  person  holding  offloo. 

in   scrip.  4605.  Officers   neg:lectlngr   duties   under 

4598.  Fraudulent  bills,  etc.  revenue  law. 

4599.  Buying:  appointments. 

Section  4593*  Qiriiii:  or  OfTerinic  Briben  to  Rxec- 
atiTe  Offlcem:  Every  nerson  who  gives  or  offers  any  bribe  to 
any  executive  officer  of  this  State,  with  intent  to  influence  him  in  re- 
spect to  any  act,  decision,  vote,  opinion,  or  other  proceeding  as  such 
officer,  is  guilty  of  a  felony. 

1887    R.    S.    Sec.    6380;    1864,    p.    457,  note:     Burriirs    Law    Die.       And     V\e 

Sec.  93.  offense  is   complete   when   an   offer    is 

BRIBERY:  In  criminal  law  the  of-  made.  althoug:h  in  a  matter  not  within 
fense  of  taking  any  undue  reward  by  the  Jurisdiction  of  the  ofUcer.  So  far  as 
a  Judge,  Juror  or  other  person  concerned  It  concerns  Judicial  ofTlcers,  It  has  been 
In  the  administration  of  Justice,  or  by  n  stated  generally  that  "every  sift  or 
public  ofWcer.  to  Influence  his  behavior  payment  made  in  respect  of,  op  In  re- 
in pt^cefw4  Cbitt*  QL  Cotn«  119*  an^  Ration  to,  any  f>u(Mnes«  havinf  1)^t^, 
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beingTt  or  about  to  be  transacted  ^efore 
any  such  person  in  his  office  Is  n 
bribe,  whether  it  is  eriven  in  orJor  lo 
influence  the  Judicial  officer  in  son«»i- 
thingr  to  be  done,  and  whether  the  Ihin^ 
done  or  to  be  done  is  Itself  prober  or 
improper." — 2  Whart.  Cr.  L.  10  Ed.  ISec. 
1857,  and  citations  thereunder.  See 
Sec.  4544. 

Under  Sec.  67  Pen.  Code,  the  crime  of 
offerinsT  to  bribe  an  executive  officer  is 
complete  without  the  tender  or  produc- 
tion of  the  money;  the  offer  is  a  sore 
temptation  to  the  weak  or  the  deprav- 
ed. It  tends  to  corrupt,  and  as  the  law 
abhors  the  least  tendency  to  corrup- 
tion, it  punishes  the  act  which  is  cal- 
culated to  debase,  and  which  may  ef- 
fect prejudiciously  the  morals  of  tie 
community. — People  v.  Ah  Fook,  •i2 
Cal.  495. 

Bribery  is  the  receiving  or  offering 
any  undue  reward  by  or  to  any  person 
whatsoever,  whose  ordinary  profession 
or  business  relates  to  the  administra- 
tion of  public  Justice,  in  order  to  influ- 
ence his  behavior  in  oflJce,  and  incline 
him  to  act  contrary  to  the  known  rulos 
of  honesty  and  Integrity. — 1  Russ.  ^n 
Crimes,  154;  Com.  v.  Milliken  (Mass.), 
54  N.  K.  357;  Blaco  v.  State  (Neb.),  78 
N.  W.  1056:  O'Brien  v.  State,  6  Tex. 
App.   665. 

Section  4S94.  Asking  or  Receiving  Bribe*:  Every 
executive  officer  or  person  electe(i  or  appointed  to  an  executive  office, 
who  asks,  receives,  or  agrees  to  receive  any  bribe  upon  any  agree- 
ment or  understanding  that  his  vote,  opinion,  or  action  upon  any 
matter  then  .pending,  or  which  may  be  brought  before  him  in  his 
official  capacity,  shall  be  influenced  thereby,  is  guilty  of  a  felony,  and 
forfeits  his  office. 

1887  R.  S.  Sec.  6381;  1864.  p.  467,     See  Sec.  4698.  notes, 
^ec.  94. 

ilecti^n  459S.  Resisting  Officers:  Every  p^son  who 
attempts  by  means  of  any  threat  of  violence,  to  deter  or  prevent 
any  executive  officer  from  performing  any  duty  imposed  upon  such 
oflficer  by  law.  or  who  knowingly  resists  by  the  use  of  force  or  vio- 
lence, such  officer,  in  the  performance  of  his  duty,  is  punishable  by 
fine  not  exceeding:  five  thousand  dollars  or  imprisonment  in  the  State 
prison  not  exceeding  five  years,  or  both. 

1887    R.    S.    Sec.    6382:    1864,    p.    459,       unless  there  be  notification  or  knowl- 


Any  attempt  to  Influence  an  offlcer  in 
his  ofllcial  conduct,  whether  the  execu- 
tive, lesrislative,  or  Judicial  department 
of  the  government,  by  the  offer  of  n  re- 
ward or  pecuniary  compensation  is  in- 
dictable. 

The  offense  is  complete  where  an 
offer  is  made,  although  in  a  matter  not 
within  the  Jurisdiction  of  the  officer. — 
State  V.  Ellis,  38  N.  J.  L.  102.  To  same 
effect  in  Walsh  v.  People,  65  HI.  58. 

A  police  oflJcer  who  receives  money 
in  consideration  of  his  promise  not  to 
arrest  any  one  of  a  class  of  offenders 
against  the  criminal  laws,  is  guilty  ot 
receiving  a  bribe,  and  it  is  not  neces 
sary  to  allege  in  the  information,  or 
prove  at  the  trial,  that  the  crime  was 
subsequenUy  committed,  and  that  thv> 
officer  failed  to  make  an  arrest. — Peopl 
V.  Markham,  64  Cal.  157,  80  Pac.  620. 
In  opposition  to  the  view  above  set 
forth  the  following  cases  were  cited, 
which  were  held  inapplicable:  People 
ex  rel.  Purley,  2  Cal.  564:  The  State  v. 
Hughes,  43  Tex.  518;  Old  v.  Com.  18 
Gratt.  918;  Hutchinson  v.  State,  iB 
Tex.  293;  State  v.  Howard,  66  Minn. 
309;  People  v.  Edson,  68  Cal.  549.  lo 
Pac.  192;  People  v.  Ward,  110  Cal.  .J73. 
42  Pac.  894. 


Sec.  100. 

RESISTING  OFFICERS:  The  ob- 
structing the  execution  of  lawful  pro- 
cess is  an  offense  against  public  jus- 
tice. This  is  at  all  times  an  offense  of 
a  very  high  and  presumptious  nature, 
but  more  particularly  so,  when  it  is  an 
obstruction  of  an  arrest  upon  criminal 
process. — 4  Bl.  Com.  129. 

The  ofllicer  must  at  the  time  be  en- 
gaged in  executing  his  duties,  and  the 
aetfndant  must  \>t  nQtIfled  thtrept;  And 


edge  to  this  effect,  the  killing  of  the 
oflJcer  in  resisting  an  arrest  will  not  1  c 
murder. — 1  Whart.  Cr.  Law,  10  Ed.  Sec. 
648. 

On  the  trial  of  an  indictment  for  as- 
saulting a  police  officer,  evidence  that 
he  was  acting  as  such  at  the  time  of 
the  assault,  and  had  publicly  acted  so 
for  four  years  previous,  is  sufficient  to 
prove  that  he  was  a  police  oflficer. — 
Com.  V.  Kane,  108  Mass.  423.  See  Com. 
V,  IClrby,  2  Cunh.  677;  Com,  v.  Tgljlw, 
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426:    Com.    V.    Newton,    123 
State  V.  Ziebart,  40  Iowa, 


108  Mass. 
Mass.  420: 
169. 

On  the  trial  of  an  indictment  for  an 
assault  and  battery  in  resistlncr  the 
jailer,  the  prosecutor  must  produce  th'i 
mittimus,  to  show  that  he  had  a  le^l 
rigrht  to  detain  him. — People  v.  Mul- 
doon.  2  Park  Cr.  R,  18;  Yates  v.  People, 


32  N.  Y.  509:  State  v.  Belk,  76  N.  C.  10. 
In  an  indictment  against  one  for  im- 
pedinsT  an  officer  in  the  execution  of  his 
official  duty,  the  allegations  must  show 
the  nature  of  the  official  duty,  the 
manner  of  its  execution,  and  the  mode 
of  resistance. — State  v.  Burt,  26  Vt.  878. 
Lamberton  v.  State,  11  Ohio,  282. 


Section  4S96,  Eitoriion:  Every  executive  officer  who 
asks  or  receives  any  emolument,  gratuity,  or  reward,  or  any  promisee 
thereof,  excepting  such  as  may  be  authorized  by  law,  for  doing  any 
official  act,  is  guilty  of  a  misdemeanor. 


1887  R.  S.  Sec.  6388. 

OFFICIAL  EXTORTION  DEFIN- 
EfD:  It  l8  the  corrupt  demanding  or  re- 
ceiving, by  a  person  in  office,  of  a  fee 
for  services  which  should  be  rendered 
gratuitously;  or  where  compensation  is 
permissible,  of  a  larger  fee  than  the 
law  Justifies,  or  a  fee  not  yet  due.  Im- 
plying an  evil  mind;  it  is  not  commit- 
ted when  the  fee  6omes  voluntarily,  Xn 
return  for  real  benefits  conferred  by 
extra  exertions  put  forth. — 2  Bish.  Cr. 
L.  8  Ed.  Sec.  390. 

A  custom  to  take  larger  fees  than  the 
law  permits  is  not  a  defense. — Lincoln 
v.  Shaw,  17  Mass.  410;  but  ignorance 
and  misapprehension  of  legal  rlghtH, 
and  the  honest  belief  as  to  his  rights, 
constitute  defenses  at  the  common  law. 
—Cutter.  Ads.  State,  36  N.  J.  L.  125; 
Bowman  v.  Blyth,  7  EL  &  Bl.  26;  White 
V.  State.  56  Ga.  385;  and  yet,  ignorance 
of  fact  is  no  defense  when  the  statute 
makes  the  act  indictable  irrespective  of 
guilty  knowledge. — Farmer  v.  People, 
77  ni.  322;  State  v.  Heck,  23  Minn.  549; 
State  v.  Melville.  11  R.  I.  417;  State  v. 
Stimson.  24  N.  J.  L.  478. 

The  design  to  collect  fees  to  which  he 
is  not  legally  entitled  constituted  the 
corrupt  Intent,  which  is  the  essence  of 
the  offense. — Republlca  v.  Hannum,  1 
Yeates,  71;  People  v.  Coon,  15  Wend. 
277;  Cleveland  v.  State,  34  Ala.  254: 
State  V.  Porter,  3  Brev.  Negligence  (S. 
C),  175;  Lincoln  v.  Shaw,  17  Mass.  410; 
Shattuck  V.  Woods,  1  Pick.  171. 

It  is  the  exacting  of  fees  not  provided 
by  law,  sanctioned  by  the  court  or  per- 
mitted by  ancient  usage. — Hooker  v. 
Gurnett,  16  Up.  Con.  Q.  B.  183;  Irwin  v. 
Northumberland  Co.  1  Serg.  &  R.  505. 

The  presentation   of  an  account  for 


fees  by  a  county  judge  to  the  commis- 
sioners* court  Is  a  "demand"  within  the 
Penal  Code  Sec.  240.  punishing  an  of- 
ficer who  shall  wilfully  demand  or  re- 
ceive higher  fees  than  are  allowed  by 
law."  —  Brackenridge  v.  State  (Tex. 
App.),  4  L.  R,  A.  360. 

At  common  law,  extortion  is  the 
taking,  by  color  of  office,  money  or 
other  thing  of  value  that  is  not  due,  be- 
fore it  is  due,  or  more  than  is  due. — Co. 
Litt.  563  b;  1  Hawk.  P.  C.  Chap.  68,  Sec. 
1.  4  BL  Com.  141;  Com.  v.  Bagley.  7 
Pick.  279;  Collier  v.  State,  55  Ala.  126; 
Runnells  v.  Fletcher,  15  Mass.  525; 
State  V.  Malres.  33  N.  J.  L.  142;  Repub- 
llca V.  Hannum,  1  Yates,  71;  State  v. 
Merritt,  5  Sneed.  69;  Williams  v.  State. 
2  Sneed.  160;  Cross  v.  State,  1  Terg. 
261;  U.  S.  V.  Waitz,  3  Sawy.  473;  Walsh 
v.  People.  65  111.  58. 

To  constitute  the  statutory  offense 
the  officer  must  have  acted  In  his  of- 
ficial capacity,  and  not  as  a  private  in- 
dividual, must  have  demanded  or  re- 
ceived under  color  of  his  office,  fees  to 
which  he  was  not  entitled,  from  whom 
he  had  a  right  to  demand  them,  for  of- 
ficial services  rendered. — Molller  v. 
State.  55  Ala.  425:  Cleveland  v.  State, 
34  Ala.  259:  Dunlap  v.  Curtis.  10  Mass. 
210. 

Neither  the  law  nor  good  morals  will 
permit  a  sheriff  to  throw  off  his  cloak 
of  office,  and  become  the  mere  private 
agent  of  a  constable,  for  the  purpose  of 
enabling  the  latter  to  collect  fees  for  a 
public  service  never  performed  by  him, 
and  the  attempt  to  do  so  being  con- 
trary to  public  policy,  and  subversive 
of  good  government,  cannot  be  tolerat- 
ed.—Smith  V.  Ellis  (Idaho).  61  Pac.  No. 
8.  Adv.  Sheet,  p.  695. 


Section  4S97.  Prohibiting  Officers  from  Dealing  in 
dcrip:  Every  officer  or  person  prohibited  by  the  laws  of  this  State 
from  becoming  a  purchaser  at  sales,  or  from  purchasing  scrip,  or 
other  evidences  of  indebtedness,  who  violates  any  of  the  provisions 
pf  fVcb  laws,  i%  puniihablc  hy  s^  gne  of  not  more  than  one  tbovi9Mi4 
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dollars,  or  by  imprisonment  in  the  State  prison  not  more  than  five 
years. 

1887  R.  S.  Sees.  368  and  6384;   1875,  p.  667,  668,  Sees.  1-5. 

Seetiou  4098.  Fraudulent  Bills,  etc.:  Every  person  who, 
with  intent  to  defraud,  presents  for  allowance  or  for  payment  to  any 
State  board  or  officer,  or  to  any  county,  town,  city,  ward,  or  village 
board  or  officer,  authorized  to  allow  or  pay  the  same  if  genuine,  any 
false  or  fraudulent  claim,  bill,  account,  voucher,  or  writing,  is  guilty 
of  a  felony. 

1887  R.  S.  Sec.  6385.  claim,  an  indictment  charging  the    »f  • 

Under  Sec.  72  of  the  Pen.  Code,  for  fense  in  the  language  of  said  section  is 

presenting  to  the  board  of  supervisors  sufficient. — People   v.   Carolan,   71    Cal. 

for  allowance  a  false  and   fraudulent  195.  12  Pac.  52. 

SeetioB  4S99.  Buying  AppoiBtmento:  Every  person 
who  gives  or  offers  any  gratuity  or  reward,  in  consideration  that  he 
or  any  other  person  shall  be  appointed  to  any  public  office,  or  shall 
be  permitted  to  exercise  or  discharge  the  duties  thereof,  is  guilty  of 
a  misdemeanor. 

1887  R.  S.  Sec.  6886.  POINTMENT:     If  a  banker  permits  a 

CONSTITUTIONAL       PROVISION:  sum  of  money  to  be  lodged  at  his  hous?. 

For  constitutional  provision  as  to  who  to  be  paid  over  for  corrupUy  procuring 

may  hold  offices,   see   Const.   State  of  an  appointment  under  government,  he 

Idaho,  Art.  6,  Sec.  8.     See  Shepherd  v.  may  be  indicted  for  a  conspiracy,  along 

Qrimmett,   2   Idaho,   1124,   81   Pac.   793.  with   those   who   procure   the  appoint- 

construing    the    above    section    of    the  ment  and  receive  the  money. — Callag- 

Const  of  Idaho.  han    v.    HoUoway,    2    Va.    Cas.    460:    2 

OFFERING     REWARD     FOR     AP-  Blsh.  Cr.  L.  8th  Ed.  Sec.  86. 

Section    4600.      'I  aking^    Rewards    for    Reputation : 

Every  public  officer,  who,  for  any  gratuity  or  reward  appoints  another 
person  to  a  public  office,  or  permits  another  person  to  exercise  or  dis- 
charge any  of  the  duites  of  his  office,  is  punishable  by  a  fine  not  ex- 
ceeding five  thousand  dollars,  and  in  addition  thereto  forfeits  his  office. 

1887  R.  S.  Sec.  6387;   1864.  p.  462,  See  115. 

Section  4661  •  Exercising  Functions  of  Office  Hrronn^- 
Allly:  Every  person  who  wilfully  and  knowingly  intrudes  l.inv 
self  into  any  public  office  to  which  he  has  not  been  elected  or  ap- 
pointed, and  every  person  who,  having  been  an  executive  officer. 
^vilfully  exercises  any  of  the  functions  of  his  office  after  his  term  lias 
expired,  and  a  successor  has  been  elected  or  appointed  and  has  qual- 
ified, IS  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6888. 

Section  4609.      Refhisal    to    l^nrrender    Booths,    etc.: 

Every  officer  whose  office  is  abolished  by  law,  or  who,  after  the  ex- 
piration of  the  time  for  which  he  may  be  appointed  or  elected,  or 
after  he  has  resigned  or  been  legally  removed  from  office,  wilfully 
and  unlawfully  withholds  or  detains  from  his  successor,  or  other 
person  entitled  thereto,  the  records,  papers,  documents,  or  other 
writing  appertaining  or  belonging  to  his  office,  or  multilates.  des- 
troys, or  takes  away  the  same,  is  guilty  of  a  felony. 
lUj  ^  0.  Hm.  «ii9|  IIM,  SK  46I.46  2,  8«oi,  97?^* 
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Section  4603.      Preceding:   dectiont    Applicable:    The 

various  provisions  of  this  Chapter  apply  to  administrative  and  minis- 
terial officers,  in  the  same  manner  as  if  they  were  mentioned  there- 
in. 

1887  R.  S.  Sec.  6390. 

Section  4604.     Disqualified    Person    Holdings  Office: 

Every  person  not  a  legal  voter  and  possessing  all  the  qualifications 
prescribed  for  voters,  or  who  is  under  any  disqualification  created  by 
the  laws  of  this  State,  who  holds  or  exercises  any  office,  is  guilty  of 
a  misdemeanor. 

1887  R.  S.  Sec.  6391:   1885,  p.  117.  Sec.  44. 

Section  460S.  Officers  IWeglecting  Duties  under  Rct- 
enue  lairs:  Any  officer  who.  at  the  same  time,  performs  the  duties 
of  any  two  officers,  in  any  manner  connected  with  the  public  reve- 
nue, except  in  the  manner  expressly  provided  by  law,  is  guilty  of  -i 
felony,  and  on  conviction  thereof  must  be  punished  by  imprisonment 
in  the  State  prison  not  more  than  one  year,  or  by  a  fine  of  not  less  than 
two  hundred  nor  more  than  one  thousand  dollars,  or  by  both  such  fine 
and  imprisonment,  and  must  forthwith  be  removed  from  office. 

1887  R.  S.  Sec.  6392;  1875,  p.  576,  Sec.       repealed  by  act  of  1899,  5th  Ses.  p.  265. 
99.    portion    relating:    to    collecting    or       Sec.  4798  of  this  Code. 
dIsburRingr   offlcer   Htricken    out,   belngr 

CHAPTER  CCXn 

CRIMES  ACxATNST  THE  LEGISLATIVE  POWER. 

Section.  Section. 

4606.  Alterlngr  draft  of  bill  or  resolution.       4609.  Receiving  bribes  by  members  of 

4607.  Altering  enrolled   copy  of  bill   or  the  legislature. 

resolution.  4610.  When  witnesses  refuse  to  attend. 

460S.  Giving  or  offering  bribes  to  legis-  etc. 

latlve  members.  4611.  legislative  members  to  forfeit  of- 

fice,  etc. 

Section  4606.     Altering  Draft  of  Bill  or  Resolution: 

Every  person  who  fraudulently  alters  the  draft  of  any  bill  or  resolu- 
tion which  has  been  presented  to  either  of  the  houses  composing  the 
legislature,  to  be  passed  or  adopted,  with  intent  to  procure  it  to  be 
passed  or  adopted  by  either  house,  or  certified  by  the  presiding  of- 
ficer or  either  house,  in  language  diflferent  from  that  intended  by  such 
house,  is  guilty  of  felony. 

1887  R.  S.  Sec.  6410. 

Section  4607.  Altering  Enrolled  €opy  of  Bill  or 
Retolntion:  Every  person  who  fraudulently  alters  the  enrolled 

copy  of  any  bill  or  resolution  which  has  been  passed  or  adopted  by 
the  legislature  with  intent  to  procure  it  to  be  approved  by  the  gov- 
ernor, or  certified  by  the  secretary  of  the  state  or  printed  or  published 
by  the  printer  of  the  statutes,  in  language  different  from  that  in  which 
it  was  passed  or  adopted  by  tb^  legislature,  is  guilty  of  felony. 

1817 1^  a  8«c  e4it 
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Section  4608.  OiTiug^  or  Offering  Bribes  to  l.egitla- 
tivc  illenil>ers :  Every  person  who  gives  or  offers  to  give  a  bribe 
to  any  member  of  the  legislature,  or  to  another  person  for  him,  or 
attempts  by  menace,  deceit,  suppression  of  truth,  or  any  corrupt 
means,  to  influence  a  member  in  giving  or  withholding  his  vote,  or 
in  not  attending  the  house  or  any  committee  of  which  he  is  a  mem- 
ber, is  guilty  of  a  felony. 

1887    R.    S.    Sec.    6412;    1864.   p.    456.  counsel  or  asrents,  or  in  any  representa- 

Sec.  92.  tlve  capacity.  It  is  due  to  those  before 

AU  persons  whose  Interests  may  in  whom  they  plead  or  solicit,  that  they 

a.ny  way  by  any  public  or  private  act  should   honestly  appear   in   their  true 

of  the  legislature,  have  an  undoubted  characters,  so  that  their  argruments  and 

r-i^ht  to  urge  their  claims  and  argu-  representations,    openly    and    candidly 

rnents.  either  in  person  or  by  counsel  made   may   receive   their   Just    weight 

r>rof easing  to  act  for  them,  before  legrls-  and"  consideration. — Marshall  v.  Baltl- 

Icitive  committees,  as  well  as  in  courts  more  and  Ohio  R.  R.  Co.  16  How.  (U. 

<:fcf  Justice.     But  where  persons  act  as  S.),  314. 

Section  4609.  Receiving  Bribes  by  members  of  the 
Kjeil^isiature :  Every  member  of  either  of  the  houses  composing 
"•rhe  legislature  of  this  State  who  asks,  receives,  or  agrees  to  receive 
^^ny  bribe,  upon  any  understanding  that  his  official  vote,  opinion, 
jiidginent,  or  action  shall  be  influenced  thereby,  or  shall  be  given,  in 
^ny  particular  manner,  or  upon  any  particular  side  of  any  question  or 
"■-natter  upon  which  he  may  be  required  to  act  in  his  official  capacity, 
<r>r  gives,  or  offers,  or  promises  to  give,  any  official  vote  in  considera- 
"trion  that  another  member  of  the  legislature  shall  give  any  such  vote 
either  upon  the  same  or  another  question,  is  guilty  of  a  felony. 

1887  R.  S.  Sec.  6413;   1864  p.  456,  Sec.  92. 

Seel iou  4610.    HTheu  Witnesses  Refhise  to  Attend,  etc: 

^very  person  who,  being  summoned  to  attend  as  witness  before  either 
Incuse  of  the  legislature  or  any  committee  thereof,  refuses  or  neglects, 
A^ithout  lawful  excuse,  to  attend  pursuant  to  such  summons:  and 
^very  person  who,  being  present  before  either  house  of  the  legislature 
«->r  any  committee  thereof,  wilfully  refuses  to  be  sworn  or  to  answer 
i~iny  material  and  proper  question,  or  to  produce,  upon  reasonable 
notice,  any  material  and  proper  books,  papers,  or  documents  in  his  pos- 
^session  or  under  his  control,  is  guiltv  of  a  misdemeanor. 

1887  R.  S.  Sec.  6414. 

Section  4611.    liCgislatlTe  members  to  Forfeit  Office, 
^tc:  Every  member  of  the  legislature  convicted  of  any  crime  de- 
fined in  this  Chapter,  in  addition  to  the  punishment  perscribed,  forfeits 
"his  office,  and  is  forever  disqualified  from  holding  any  office  in  this 
State. 

1887  H.  S.  Sec.  6415;   1864,  p.  456,  Sec.  92. 

CHAPTER  CCXm 

CRIMES  AGAINST  PUBLIC  JUSTICE. 

Section.  Section. 

BRIBERY  AND  CORRUPTION.  4614.  Extortion. 

4612.  Bribing  judges,  jurors,  etc.  4615.  Improper    attempts    to    influence 
461t.  Judicial    officers,    etc..    receiving  juror. 
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Section. 

4617.  Justice    or    constable    purchasing 

Judsrment. 

4618.  Officers  to  forfeit  office. 

RESCUES. 

4619.  Rescuing  prisoners. 

4620.  Retaking  goods  from   custody  uf 

officer. 
ESCAPES    AND    AIDING    THEREIN. 

4621.  Escapes  from  state  prison. 

4622.  Attempt    to    escape    from    state 

prison. 

4623.  Escapes  from  other  prisons. 

4624.  Officers  suffering  convicts  to  es- 

cape. 

4625.  Assisting  prisoners  to  escape. 

4626.  Carrying  into  prison  things  useful 

to  aid  in  an  escape. 

4627.  Expense  of  trial  for  escape. 

STEALING,  MUTILATING  AND  FAL- 
SIFYING JUDICIAL  AND  PUBLIC 
RECORDS  AND  DOCUMENTS. 

4628.  Larceny,    etc.,   of  records   by   of- 

ficers. 

4629.  Larceny,  etc.,  of  records  by  other 

persons. 

4630.  Offering   false   or   forged    instru- 

ments to  be  filed. 

4631.  Person    authorized    to    solemnize 

marriage,  making  false  return. 
4632  Adding  names  to  jury  list 

4633.  Falsifying  jury  lists. 
PERJURY        AND        SUBORNATION 

OF  PERJURY. 

4634.  Perjury  defined. 

4635.  Oath  defined. 

4636.  Oath  of  office. 

4637.  Irregularity  in  administering. 

4638.  Incompetency   of  witness   no   de- 

fense. 

4639.  Knowledge  of  witnesses,  etc. 

4640.  Making  deposition   on   certiflcato. 

4641.  Statement,    when   filed. 

4642.  Perjury,  punishment  for. 

4643.  Subornation  of  perjury. 

4644.  Execution  of  Innocent  prisoner. 

4645.  Fal.sely  swearing  to  qualifications 

as  a  voter. 

4646.  Swearing     falsely     before     state 

sheep  inspector  or  his  deputies. 

4647.  Swearing  falsely  to  board  of  par- 

dons. 

4648.  Falsely   swearing  as   to   basis   of 

license. 

4649.  Swearing  falsely  in  affidavit. 

4650.  Making  false  statement  respecting 

revenue. 
FALSIFYING  EVIDBNCB. 

4651.  Offering  false  evidence. 


Section. 

4652.  Preparing  false  evidence. 

4653.  Destroying  evidence. 

4654.  Preventing    witnesses    from    at- 

tending. 

4655.  Bribing  witnesses. 

4656.  Taking     and     offering     to     take 

bribes. 
OTHER  OFFENSES  AGAINST  PUB- 
LIC JUSTICE. 

4657.  Officer  refusing  to  arrest  parties. 

4658.  Public    administrator,    neglect    o* 

duty,  etc. 

4659.  Delaying  to  take  person  arrestei 

before  a  magistrate. 

4660.  Making  arrest,   etc..   without   au- 

thority. 

4661.  Prisoners,  inhumanity  to. 

4662.  Resisting    public    officers    in    dis- 

charge of  their  duties. 

4663.  Assaults  by  officers  under  color  of 

authority. 

4664.  Refusing  to  aid  officers  in  arresi. 

4665.  Compounding  crimes. 

4666.  Debtor     fraudulently     concealing 

property. 

4667.  Defandant    fraudulently    conceal- 

ing property. 

4668.  Common  barratry,  how  punished. 

4669.  What  proof  is  required. 

4670.  Neglect  or  refusal  to  pay  money. 

4671.  Buying  demands  or  suit  by  an  at- 

torney. 

4672.  Attorneys     forbidden     to     defend 

prosecution     carried    by    their 
partners. 

4673.  Limitations  of  preceding  section. 

4674.  Grand  juror  acting  after  challeng*^ 

has  been  allowed. 

4675.  Bribing     members     of     councils, 

commissioners,  etc. 

4676.  Criminal  contempts. 

4677.  False    certificates    by    public    of- 

ficer.^. 

4678.  Disclosing  fact  of  indictment. 

4679.  Grand      juror      disclosing      what 

transpired  before  jury. 

4680.  Maliciously  procuring  warrant. 

4681.  Omission  of  duty  by  public  officer. 

4682.  Penalty  when  not  prescribed. 
4688.  Officer  requiring  or  accepting  pay 

from   soldier   for   pension    ser- 
vices. 

4684.  Persons  unlawfully  holding  them- 

selves   out    as    sheriff,    deputy 
sheriff,  etc. 

4685.  Claim   to   bounty,    false   affidavit, 

penalty. 


Section  4619.  Bribing  Judges,  Jurors,  etc.:  Every 
l)erson  who  gives  or  offers  to  give  a  bribe  to  any  judicial  officer,  juror, 
referee,  arbitrator,  or  umpire,  or  to  any  person  who  may  be  authorized 
by  law  to  hear  or  determine  any  question  or  controversy,  with  intent 
to  influence  his  vote,  opinion  or  decision  upon  any  matter  or  question 
which  is  or  may  be  brought  before  him  for  decision,  is  guilty  of  ^ 
fdony. 


Ch.  COXIII 


Bribes,  judicial  officers,  jurors 


a; 


1887  R.  S.  Sec.  6480;  1864,  p.  466,  Sees. 
92-93. 

Bribery,  see  Sec.  4593. 
MISCONDUCT  OP  OFFICERS; 
X^ublic  officers,  includlncr  Justices  of  th.j 
ipeace,  are  indictable  for  corruption  if 
Xhey  accept  or  ofter  to  accept,  under 
<:olor  of  office,  any  money  or  other  ben- 
efit calculated  in  any  way  to  influence 
'^helr  official  course,  or  any  money  or 
^-aluable  thing  which  is  not  due  at  the 
^me  when  it  is  taken.— -2  Whart.  Cr.  J-. 
Sec.  1572  b,  also  Sec.  1858,  and  citations 
"thereunder. 

Bribery  at  the  common  law   is  the 
^*rinie  of  offering  any  undue  reward  or 
xemuneration  to  any  public  officer,  or 
other  person   intrusted   with   a  public 
<luty,  with  a  view  to  influence  his  be- 
liavior  in  the  discharge  of  his  duty.  The 
making  as  well  as  the  oftering  or  re- 
<;eiving  of  such  reward  constitutes  the 
<!rlme,  when  done  with  corrupt  intent. 
In  the  case  at  bar  the  corrupt  accept - 
4ince  of  the  bribe  is  the  gist  of  the  of- 
Xense.    It  matters  not  whether  he  car- 
ries out  the  corrupt  agreement. — State 
V.  Miles.  89  Me.  142.  36  Atl.  70,  citing 
People  V.  Markham,  64  Cal.  157,  30  Pac. 
620,  with  approval. 

The  fact  that  fees  were  voluntarily 
paid  is  no  defense  in  an  action  against 


u  public  officer  for  receiving  them  un- 
der laws  1891,  p.  241,  Sec.  9,  flxing  the 
fees  for  certain  officers,  and  making 
any  such  officer  "who  shall  receive" 
any  illegal  fee  liable  fqr  ten  times  the 
amount  thereof. 

The  fact  that  a  person,  knowing  fees 
demanded  of  him  by  a  public  officer 
are  illegal,  keeps  silence,  and  allows 
him  to  collect  them,  is  no  defense  in  an 
action  by  him  against  the  officer  for 
the  statutory  penalty. 

Ignorance  of  a  public  officer  that  fees 
collected  by  him  were  illegal  is  no  de- 
fense to  an  action  for  the  statutory 
penalty. — Leggatt  v.  Prldeaux,  16 
Mont.  205,  40  Pac.  377. 

WHEN  OFFENSE  COMPLETE:  The 
misdemeanor  is  complete  by  the  ofter 
of  the  bribe,  so  far  as  the  offer  is  con- 
cerned. If  the  offer  is  accepted,  both 
parties  are  guilty.  And  though  the 
person  bribed  does  not  perform  his 
promise,  but  directly  violates  It,  as,  for 
example,  if.  in  case  of  an  election  he 
votes  for  the  opposing  candidate  or  in- 
terest, the  offense  of  the  corruptor  is 
still  complete.  So.  though  the  party 
never  intended  to  vote  according  to  his 
promise,  yet  the  offerer  is  guilty. — 3 
Greenlf.  E^^  15  Ed.  Sec.  72. 


Section  4613.  Judicial  omcerm,  etc.,  ReceiTing^ 
Bribes:  Every  judicial  officer,  juror,  referee,  arbitrator,  or  umpire, 
and  every  i>erson  authorized  by  law  to  hear  or  determine  any  ques- 
tion or  controversy,  who  asks,  receives,  or  agrees  to  receive,  any  bribe, 
upon  any  agreement  or  understanding  that  his  vote,  opinion,  or  de- 
cision upon  any  matters  or  question  which  is  or  may  be  brought  before 
him  for  decision,  shall  be  influenced  thereby,  is  guilty  of  a  felony. 

1887  R.  S.  Sec.  6431:  1864,  p.  456,  467,  Misconduct  of  officers:  See  Sec.  4612. 

Sees.  92-93. 

Section  4614.  Extortiou:  Every  judicial  officer  who  asks 
or  receives  any  emolument,  gratuity,  or  rewajd,  or  any  promise  there- 
of, except  such  as  may  be  authorized  by  law,  for  doing  any  official 
act,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6432;  1864,  p.  462,  Sec.  Extortion,  official:     See  Sec.  4596. 

118. 

Section  4615.  Improper  Allempts  to  Influence 
Jurors:  Every  person  who  corruptly  attempts  to  influence  a  juror, 
or  any  person  summoned  or  drawn  as  a  juror,  or  chosen  as  an  arbi- 
trator or  umpire,  or  appointed  a  referee,  in  respect  to  his  verdict  in, 
or  decision  of,  any  cause  pending,  or  about  to  be  brought  before  him, 
either : 

1.  By  means  of  any  communication,  oral  or  written,  had  with 
him,  except  in  the  regular  course  of  proceedings; 

2.  By  means  of  any  book,  pai)er,  or  instrument  exhibited,  other- 
wise than  in  the  regular  course  of  proceedings ; 
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3.  By  means  of  any  threat,  intimidation,  persuasion,  or  entreaty; 
or, 

4.  By  means  of  any  promise  or  assurance  of  any  pecuniary  or 
other  advantage;  is  guilty  of  a  felony. 

1887  R.  S.  Sec.  6433;   1864.  p.  462,  Sec.  112. 

Sectiou  4616.  Jllisconduct  of  Jurorit:  Every  juror  or 
person  drawn  or  summoned  as  a  juror,  or  chosen  arbitrator  or  um- 
pire, or  appointed  referee  who  either : 

1.  Makes  any  promise  or  agreement  to  g^ve  a  verdict  or  decision 
for  or  against  any  party ;  or, 

2.  Wilfully  and  corruptly  permits  any  communication  to  be  made 
to  him,  or  receive  any  book,  paper,  instrument  or  information  relat- 
ing to  any  cause  or  matter  pending  before  him,  except  according  to 
the  regular  course  of  proceedings,  is  guilty  of  a  felony. 

1887  R.  S.  Sec.  6434;   1864,  p.  462,  Sec.  112. 

Section  4617.  Justice  or  Constable  Piircliasing 
Judgment:  Every  justice  of  the  peace  or  constable  of  the  same 
precinct  who  purchases  or  is  interested  in  the  purchase  of  any  judg- 
ment or  part  thereof  on  the  docket  of,  or  on  any  docket  in  posses- 
sion of  such  justice,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6435;  1864,  p.  462,  Sec.  114. 

Section  4618.  Officers  to  Forfeit  Office;  Every  officer 
convicted  of  any  crime  defined  in  this  Chapter,  in  addition  to  the 
punishment  prescribed,  forfeits  his  office. 

1887  R.  S.  Sec.  6436. 

RESCUES. 

Section  4619.  Rescuing  Prisoners:  Every  pefson  who 
rescues,  or  attempts  to  rescue,  or  aids  another  person  in  rescuing  or 
attempting  to  rescue,  any  prisoner  from  any  prison,  or  from  any  offi- 
cer or  person  having  him  in  lawful  custody,  is  punishable  as  follows: 

1.  If  such  prisoner  was  in  custody  upon  a  conviction  of  felony 
punishable  with  death,  by  imprisonment  in  the  State  prison  not  less 
than  one,  nor  more  than  fourteen  years; 

2.  If  such  prisoner  was  in  custody  upon  a  conviction  of  any  other 
felony,  by  imprisonment  in  the  State  prison  not  less  than  six  months 
nor  more  than  five  years ; 

3.  If  such  prisoner  was  in  custody  upon  a  charge  of  felony,  by  a 
fine  not  exceeding  one  thousand  dollars  and  imprisonment  in  the 
county  jail  not  exceeding  one  year; 

4.  If  such  prisoner  was  in  custody  otherwise  than  upon  a  charge 
or  conviction  of  felony,  by  fine  not  exceeding  five  hundred  dollars 
and  imprisonment  in  the  county  jail  not  exceeding  six  months. 

1887  R.  S.  Sec.  6446;  1864,  p.  459,  Sees.  gaoler  to  have  voluntarily  permitted  an 

101-102.  escape.    A  rescue,  therefore,  of  one  ap- 

RESCUE:    Rescue  Is  the  forcibly  and  prehended  of  a  felony,  Is  a  felony. — 4 

knowingly  freeing  another  from  an  ar-  Bl.  Com.  131:  2  Whart.  Cr.  Law,  10  Ed. 

rest  or  imprisonment:    and  It  is  gen-  1680. 

erally  the  same  offense  in  the  stranger  Where  one  is  unlawfully  Imprisoned 

so  rescuing,  as  It  would  have  been  in  a  it    is    Justifiable    for    another    without 
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violence,  to  assist  in  his  escape. — Peo- 
pie  V.  Ah  Teung,  92  CaL  421,  28  Pac. 
577;  Com.  v.  Fllburn,  119  Mass.  2^1, 
holdinsr  indictment  for  rescue  insuffi- 
cient. 

Rescue  under  Rev.  St.  U.  S.  Sec.  5401 
i  sa  felony. — United  States  v.  Clapox, 
35  Fed.  575;  State  v.  Armistead,  106  N. 
C.  639,  10  S.  E.  872,  holding  it  a  crime 
to  rescue  a  prisoner  under  Code,  Sec. 
3288.— Hllllan  v.   State,   50  Ark.  523.   8 


S.  W.  834;  Williams  v.  State.  24  Tex. 
A  pp.  17,  5  S.  W.  655. 

A  person  Innocently  aiding  a  prison- 
er to  escape  is  not  subject  to  prosecu- 
tion.— Com.  V.  Fllburn,  119  Mass.  297. 

If  a  rescue  be  made  of  a  person  in  the 
custody  of  a  private  person,  there  is  iio 
oftense  unless  the  rescuer  knows  that 
the  person  in  custody  is  under  arrest 
for  a  felony  or  misdemeanor. — State  v. 
Hilton,  26  Mo.  199. 


Section  4A90.     Retaking^  Goods  from  Custody  ot  Offi- 
cers:  Every  person  who  wilfully  injures  or  destroys,  or  takes,  or 
attempts  to  take,  or  asists  any  person  in  taking  or  attempting  to 
take,  from  the  custody  of  any  officer  or  person,  any  personal  property 
which  such  officer  or  person  has  in  charge  under  any  process  of  law, 
is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6447. 

Section  4691.  Escapes  from  State  Prison:  Every  State 
i:)risoner  confined  in  the  State  prison  for  a  term  less  than  for  life,  who 
escapes  therefrom,  is  punishable  by  imprisonment  in  the  State  prison 
for  a  term  equal  in  length  to  the  term  he  was  serving  at  the  time  of 
^uch  escape;  said  second  term  of  imprisonment  to  commence  from 
trhe  time  he  would  otherwise  have  been  discharged  from  said  prison. 


1887  R.  S.  Sec.  6452. 
Hays  V.  Stewart.  Judge    (Idaho),   61 
:K=»ac.  591. 

ESCAPE:     Assistance  to  one  break - 
*  TifiT   prison  or  escaping  from   custody, 
^  n  his  undertaking,  is  governed  by  the 
^^*ules  applying  to  principals  and  acces- 
«sories.    If  the  prison  breach  be  a  felony, 
"^he  person  supplying  the  means  to  ef- 
^*ect  it.  or  waiting  to  carry  off  the  prls- 
^Dner  after  his  escape,  is  accessory  be- 
"Wore  or  after  the  fact,  as  the  case  may 
^e.     If  the  prison  breach  be  a  mlsde- 
:«rneanor,  then  a  person  so  assisting  Is  a 
iprincipal  in  the  misdemeanor.    The  in- 
dictment, if  the  offense  be  charged  as 
«in  accessory  ship,  must  aver  the  prin- 
cipal's offense.    And  a  person  knowing- 
ly harboring  the  fugitive  after  his  es- 
<;ape   may   be   guilty   as   an   accessory 
^fter  the  fact.— Whart.  Cr.  L.  Sec.  1677, 
«Lnd    cases    cited:    Riley    v.    State,    16 
Conn.  47. 

ESCAPE,  TRIAL,  MANDAMUS:  A 
prisoner  who  escapes  while  serving  a 
term  in  the  state  prison  may.  before 
the  expiration  of  his  term,  be  tried  for 
such  escape,  under  the  provisions  of 
Sec.  6452,  Rev.  St.  Idaho.—Hays,  Atty. 
Gen.  V.  Stewart,  Judge  (Idaho),  61  Pac. 
No.  7.  Ad.  s.  p.  591. 

TRIAL  WHILE  IN  PENITEN- 
TIARY, DISABILITY:  A  convict  may 
be  tried  and  sentenced  for  a  criminal 
offense  committed  in  trying  to  escape 
from  the  penitentiary,  even  though  the 
trial  and  sentence  were  had  before  his 


term  of  imprisonment  had  expired. — 
People  V.  Flynn,  7  Utah.  378,  26  Pac. 
1114,  citing  People  v.  Majors,  65  Cal. 
138,  3  Pac.  597,  and  other  citations. 

Where  a  prisoner  who  has  been  sen- 
tenced to  two  consecutive  terms  of  im- 
prisonment in  the  state's  prison  for  dis- 
tinct felonies  has  escaped  during  the 
first  term  of  imprisonment,  and  is  sen- 
tenced to  imprisonment  for  the  escape 
of  another  term,  "to  commence  from 
the  time  he  would  otherwise  have  been 
discharged  from  said  prison,"  the  lat- 
ter term  does  not  commence  to  run  un- 
til both  the  terms  for  which  the  pris- 
oner was  before  sentenced  have  fully 
expired. — ^Ex  parte  Irwin,  88  Cal.  16:*, 
25  Pac.  1118:  People  v.  Ah  Teung,  92 
Cal.  421,  28  Pac.  577,  to  effect  that  on*:- 
who,  without  violence,  assists  a  person 
who  is  confined  without  authority  or 
process  of  law  to  depart  from  his  place 
of  confinement,  is  not  guilty  of  the 
crime  of  assisting  a  prisoner  to  escape. 

Where  two  persons  confined  in  Jail 
under  charges  of  felony,  acting  in  con- 
cert, set  fire  to  the  Jail  for  the  purpose 
of  burning  a  hole  througn  wnlch  they 
may  escape,  each  intending  to  effect 
his  own  escape,  each  is  guilty  of  a  fel- 
ony (Rev.  Code  Sec.  3573)  in  assisting 
the  other  to  escape. — Luke  v.  State,  49 
Ala.  30:  2  Bish.  Cr.  L.  Sec.  1068:  ^ 
Archb.  Cr.  Pr.  and  PI.  78-79-22C. 

An  informality  in  the  process  of  com- 
mittment of  a  prisoner  is  no  Justifica- 
tion for  breaking  the  prison  to  effect  an 
escape. — State  v.  Murray,  15  Me.  100. 
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A  breach  of  prison,  by  a  person  in  person   who  is  merely   running  away 

gaol  on  a  charge  of  felony,  is  itself  a  from    him,    without    committing    any 

felony  above  the  design  of  petit  lar-  violence,  when  under  arrest  for  a  mis- 

ceny,  and  punishable  by  imprisonment  demeanor. — Brown  v.  Weaver,  42  L.  R. 

in  the  state  prison  for  a  period  of  noc  A.  423. 

exceeding  14  years. — People  v.  Duell,  3  See  Sec.  4624,  as  to  punishment  for 

Johns.  449.  assisting  escape. 

An  officer  has  no  right  to  shoot  at  a  Rescues:     See  Sec.  461d. 

Section  4A99.    Attempt  to  Escape  IVoni  ditate  Prison: 

Every  prisoner  confined  in  the  State  prison  for  a  term  less  than  for 
life,  who  attempts  to  escape  from  such  prison,  is  guilty  of  a  felony, 
and,  on  conviction  thereof,  the  term  of  imprisonment  therefor  shall 
commence  from  the  time  such  convict  would  otherwise  have  been 
discharged  from  said  prison. 

1887  R.  S.  Sec.  6453.  Escape:     Sec.  4621. 

Section  4A33.     Escapes  from  Otiier  Prisons:      Every 

prisoner  confined  in  any  other  prison  than  the  State  prison,  who  es- 
capes or  attempts  to  escape  therefrom,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6454. 

Section  4694.    OIHcers  Suffering  Convicts  to  Escape: 

Every  keeper  of  a  prison,  sheriff,  deputy  sheriff,  constable  or  jailor, 
or  person  employed  as  a  guard,  who  fraudulently  contrives,  procures, 
aids,  connives  at,  or  voluntarily  permits  the  escape  of  any  prisoner 
in  custody,  is  punishable  by  imprisonment  in  the  State  prison  not 
exceeding  ten  years,  and  a  fine  not  exceeding  ten  thousand  dollar?. 
Every  such  officer  or  person  who  negligently  suffers  such  escape  is 
guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6455;   1864.  p.  460.  Sees.  103-107. 

Section  4A9S.     Assisting  Prisoners  to  Eibcape:     Every 

person  who  wilfully  assists  any  prisoner  confined  in  any  prison  or  in 
the  lawful  custody  of  any  officer  or  person  to  escape,  or  in  an  attempt 
to  escape  from  such  prison  or  custody,  is  guilty  of  a  felony. 

1887  R.  S.  Sec.  6456;  1864.  p.  460,  Sec.  106. 

Section  4636.  Carrying  into  Prison  Tilings  llseful 
to  Aid  in  an  Escape:  Every  i)erson  who  carries  or  sends  into 
a  prison  anything  useful  to  aid  a  prisoner  in  making  his  escai)e,  with 
intent  thereby  to  facilitate  the  escai^e  of  any  prisoner  confined  there- 
in, is  guilty  of  a  felony. 

1887  R  S.  Sec.  6457;   1864.  p.  460.  Sec.  104.  

Section  4A37.  Expense  of  Trial  for  Escape:  When- 
ever a  trial  shall  be  had  of  any  person  under  any  of  the  provisions  of 
Sections  4621  and  4622  of  this  Chapter,  and  whenever  a  State  con- 
vict in  the  State  prison  shall  be  tried  for  any  crime  committed  there- 
in, the  clerk  of  the  district  court  shall  make  out  a  statement  of  all  the 
costs  incurred  by  the  county  for  the  trial  of  such  case,  and  for  the 
guarding  and  keeping  such  convict,  and  when  certified  by  the  judge 
who  tried  the  case,  such  statement  shall  be  audited  by  the  board  of  ex- 
aminers and  paid  by  the  state  treasurer  to  the  treasurer  of  the  county 
where  the  trial  was  had. 

X887  R  S.  Sec.  6458. 


^Xlll    t^UBLlC  RECORDS.  MUTILATING  AND  FALSIFYING  4l 

NO,    STJ^ALING,    MUTILATING     AND     FALSIFYING    JUDICIAL    AND 
PUBLIC  RECORDS  AND  DOCUMENTS. 

^tioii  4A98.     Ijarccny,  etc.,  of  Records  by  Officers: 

officer  having  the  custody  of  any  record,  map,  or  book,  or  of 
aper  or  proceeding  of  any  court,  filed  or  deposited  in  any  public 
or  placed  in  his  hands  for  any  purpose,  who  is  guilty  of  stealing, 
ly  destroying,  mutilating,  defacing,  altering  or  falsifying,  re- 
ig  or  secreting  the  whole  or  any  part  of  such  record,  map,  book, 
or  proceeding,  or  who  permits  any  other  person  so  to  do,  is  pun- 
e  by  imprisonment  in  the  State  prison  not  less  than  one  nor  more 
burteen  years. 

R.    S.    Sec.    6464;    1864,    p.    458.  ity  at  which  it  can  be  done,  after  the 

alteration  has  come  to  his  knowledgre. 
SING,  STEALING.  MUTILAT-  In  this  case,  that  duty  was  as  Incum- 
\NT>  FALSIFYING  JUDICIAL  bent  on  the  prosecution  as  on  the  de- 
UBLIC  RECORDS,  ETC.:  Dur-  fendant.  Although  the  defendant  did 
progress  of  the  trial  of  this  ac-  not  promptly  move  in  the  matter,  he  is 
he  defendant  offered  to  prove  not  thereby  precluded  from  showing 
^rtain  words  had  been  inserted  that  alterations  have  been  made  in  the 
indictment,  and  that  certain  indictment  The  indictment  as  it  stood 
rords  of  the  indictment  had  been  before  the  alterations  were  made,  only 
d  since  it  was  filed  and  became  charged  the  defendant  with  the  crime 
d  of  the  court.  Objection  to  such  of  manslaughter,  but.  as  altered,  it 
/"as  made  by  the  prosecution,  -  'i  charged  him  with  the  crime  of  murder. 
>und  that  the  defendant's  attor-  The  court,  under  that  indictment,  had 
d  been  informed  by  one  of  the  no  Jurisdiction  to  try  him  for  any  other 
ys  for  the  prosecution,  before  crime  other  than  that  such  as  was 
fendant  pleaded  to  the  Indict-  charged  in  the  indictment  when  it  was 
"that  the  indictment  had  b'^en  filed  by  the  grs^nd  Jury.  Consent  on 
ed  with  after  it  had  been  found  the  part  of  the  defendant,  whether 
grand  Jury,"  and  that  there  given  directly  or  inferred  from  his  acts 
lenty  of  witnesses  to  prove  that  or  omissions,  can  not  confer  Jurisdic- 
been  tampered  with.  The  court  tlon  upon  the  court  to  try  the  defend- 
to  permit  the  defendant  to  ant  for  any  other  crime  than  such  as 
he  proof.  In  reversing  the  case  is  charged  in  the  indictment  as 
»reme  court  said,  "It  is  the  duty  found  and  returned  by  the  grand 
er  party  to  bring  to  the  atten-  Jury.  —  People  v.  Grande,  50  Cal. 
!  the  court  any  alteration  of  447.  See  People  v.  O'Brien.  96  Cal.  171, 
:ord  of  a  pending  proceeding,  31  Pac.  45,  for  intent,  and  when  it  need 
ly,  and  at  the  earliest  opportun-  not  be  shown. 

tion  4639.  Larceny,  etc.,  of  Reeords  by  Other 
»nt:  Every  person  not  an  officer  such  as  is  referred  to  in  the 
ing  Section,  who  is  guilty  of  any  of  the  acts  specified  in  that 
n,  is  punishable  by  imprisonment  in  the  State  prison  not  ex- 
g  five  years,  or  in  a  county  jail  not  exceeding  one  year,  or  by 
not  exceeding  one  hundred  dollars,  or  by  both. 

R.  S.  Sec.  6465;    1864,  p.  458,  Sec.  95. 

tion  4A30.  Offering  False  or  Forged  InsCrnmenlfi 
Filed:  Every  person  who  knowingly  procures  or  offers  any 
)r  forged  instrument  to  be  filed,  registered  or  recorded  in  any 
office  within  this  State,  which  instrument,  if  genuine,  might 
d  or  registered,  or  recorded  under  the  law  of  this  State  or  of 
iited  States,  is  guiltv  of  felony. 

H.  S.  See.  6466. 

tlon  4A3I.  Person  Anthorized  to  SoiemniaEe 
iage  Iflaking  False  Return:    If  any  person,  authorized  to 
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solemnize  marriage,  shall  wilfully  make  a  false  return  of  any  marriage 
or  pretended  marriage  to  the  recorder;  or,  if  the  recorder  shall  wil- 
fully make  a  false  return  of  any  marriage,  he  shall  be  deemed  guilty 
of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  punished 
by  a  fine  of  not  less  than  one  hundred  dollars,  and  by  imprisomnem 
of  not  less  than  three  months. 

1899.  6th  See.  p.  280.  Sec.  10;  1895.  3d  Disposition  of  fine:     Sec.  5818. 

Ses.  p.  169,  Sec.  10. 

Siccfion  4633.     Adding  Names  to  Jury  liisls:      Every 

person  who  adds  any  names  to  the  list  of  persons  selected  to  serve  as 
jurors,  either  by  placing  the  same  in  the  jury  box  or  otherwise,  or 
extracts  any  name  therefrom,  or  destroys  the  jury  box  or  any  of  the 
pieces  of  paper  containing  the  names  of  jurors,  or  mutilates  or  de- 
faces such  names  so  that  the  same  cannot  be  read,  or  changes  such 
names  on  the  pieces  of  paper,  except  in  cases  allowed  by  law,  is  guilty 
of  a  felony. 

1887  R.  S.  Sec.  6467. 

Section  4633.  Falsifying^  Jury  Lists:  Every  officer  or 
person  required  by  law  to  certify  to  the  list  of  persons  selected  as 
jurors  who  maliciously,  corruptly,  or  wilfully  certifies  to  a  false  or 
incorrect  list,  or  a  list  containing  other  names  than  those  selected,  or 
who,  being  required  by  law  to  write  down  the  names  placed  on  the 
certified  lists  on  separate  pieces  of  paper,  does  not  write  down  and 
place  in  the  jury  box  the  same  names  that  are  on  the  certified  lists, 
and  no  more  and  no  less  than  are  on  such  list,  is  guilty  of  a  felony. 

1887  R  S.  Sec.  6468. 

PERJURY  AND  SUBORNATION  OF    PERJURY. 

Section  4634.  Perjury  Defined:  Every  person  who,  hav- 
ing taken  an  oath  that  he  will  testify,  declare,  depose,  or  certify  truly 
before  any  competent  tribunal,  officer,  or  person,  in  any  of  the  cases 
in  which  such  an  oath,  may  by  law  be  administered,  wilfully  and  con- 
trary to  such  oath,  states  as  true  any  material  matter  which  he 
knows  to  be  false,  is  guilty  of  perjury. 

1887  R.  S.  Sec.  6478:  1864.  p.  456.  mislead  the  court,  Jury,  or  person  hold- 
Sec.  90.  ing  the  proceeding. — 2  Whart.  Cr.  L.  10 

Perjury,  as  the  offense,  modified  by  Kd.  1244,  and  citations, 
statute.   Is   now   generally   defined   the 

corrupt  assertion  of  a  falsehood,  undo?  PERJURY,  AUTHORITY  TO  AD- 
oath  or  aflrtrmation,  and  by  legal  au-  MINISTER  OATH:  It  is  essential  to 
thority,  for  the  purpose  of  infiuencing  constitute  the  offense  that,  if  the  oath 
the  course  of  law.  Or,  to  grlve  a  be  non-Judicial,  it  be  taken  before  the 
definition  drawn  from  the  old  or  com-  proper  officer,  or  if  it  be  Judicial,  before 
mon  law  authorities,  it  is  the  wilful  the  court  having  Jurisdiction  of  the 
assertion  as  a  matter  of  fact,  opin-  proceedings.  If,  in  case  of  a  non-Jud'. 
ion,  belief,  or  knowledge,  made  by  a  cial  oath,  it  appear  to  have  been  taken 
witness  in  a  Judicial  proceeding  as  part  before  a  person  who  had  no  lawful  au 
of  his  evidence,  either  upon  oath  or  in  thority  to  administer  it,  or,  in  case  o*  a 
any  other  form,  allowed  by  law  to  bo  Judicial  oath,  before  a  court  that  h  1 
substituted  for  an  oath,  whether  such  no  Jurisdiction  of  the  cause,  the  de- 
evidence  is  given  in  open  court,  or  in  fendant  must  be  acquitted.  The  In- 
an  afl!ldavit,  or  otherwise,  such  asser-  dictment,  however,  need  not  show  the 
tion  being  known  to  such  witness  to  be  nature  of  the  authority  of  the  party  ad- 
false,   and   being   intended   by   him    to  ministering  the  oath.     Being  sworn  by 
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.  in  the  presence  of  the  court  \b 
iwom  by  the  court. 
fact  that  the  oath  was  adminis- 
nu8t  be  proved  beyond  reason- 
lubt— 2  Whart.  Cr.  L.  Sec.  1257, 
■taff  V.  Com.  11  Ky.  169;  State 
ppen  (lowa)p  62  Iowa,  54,  17  N. 
I;  People  v.  Cohen.  118  Cal.  74, 
.  20. 

•ERIALITY:  A  Wilfully  false 
I  a  Judicial  proceeding  Is  not  per- 
tven  If  It  states  material  facts, 
the  oath  Itself  Is  material  to  the 
Ung. — Beecher  v.  Anderson,  45 
648.  Oath  must  be  material  to 
lue. — Plath  Guardian  v.  Brauns- 
40  Wis.  107.  but  see  State  v. 
y,  65  Mo.  494;  State  v.  Robinson 
,  28  N.  W.  90;  State  v.  Green,  54 
2;  People  v.  Hitchcock,  104  Cal. 
)    Pac.    198;    Meyers    v.    United 

(Okl.),  48  Pac.  186;  proof  of  an 
n   a   criminal    case    is   material 

upon  which  a  charcre  of  per^ 
ill  He.— State  v.  Gibbs.  10  Mont 
t  Pac.  289.  Where  there  is  no 
3  about  the  facts.  Its  materiality 
uestlon  of  law  for  the  court  to 
—Nelson  v.  State,  32  Ark.  192- 
r.  Grant,  116  Mass.  17;  People  v. 
mott.  8  Cal.  288;  Pankey  v.  Peo- 
m.  80;  Pollard  v.  People,  69  111. 
See  People  v.  Strassman,  112  Cal. 
8,  45  Pac.  3. 

ury  for  making  a  false  affidavit 
edules  In  Insolvency.  See  Peo- 
Porter,  104  Cal.  415,  88  Pac.  88; 

V.  Marwell  (Cal.),  50  Pac.  18. 
ictlon  does  not  He  agrainst  a  wit- 
nerely  for  accidental   or  Imma- 
false  evidence  on  his  part. — PeU 
nett  83  Ul.  122. 

y  sworn"  Is  sufficient  to  describe 
re&ring;  nor  need  the  particular 
be  set  forth.— 2  Whart.  Cr.  L.  10 
87,  and  citations. 
'  CONFINED  TO  ACTIONS  IN 
TS:  Plainly  the  word  "case,"  ns 
n  the  statutes,  is  not  to  be  con- 
o  suits  or  proceedings  strictly  in 
There  are  many  instances 
the  laws  of  the  United  States 
Izes  an  oath  to  be  administered^ 
no  suit  or  criminal  proceeding 
en  commenced. — United  States  v. 
14  Blach.  15;  28  Fed.  Cas.  384. 
Van  Dusen  v.  People,  78  111.  645; 
■fitafr  v.  Com.  11  Ky.  169.  See 
187  as  to  oaths. 

ICTMENTS,  INFORMATION 
dictment  for  perjury,  charging 
tie  accused,  in  a  certain  proceed- 
scribing  it,  did  wilfully,  corrupt- 
[  falsely  swear,  etc.,  but  not  al- 
the  perjury  was  committed  fel- 
ily,  is  sufficient,  the  offense 
Mi  being  in  the  words  of  the  stat- 
flnlng  it.  Mr.  Chief  Justice  Mur- 
issentlng. — People   v.    Parsons.   6 


<_'al.  487.  In  People  v.  Olivera,  7  Cal. 
403,  the  above  case  was  cited  and  criti- 
cized by  Muray,  C.  J.,  but  the  doctrine 
laid  down  in  People  v.  Parsons,  was  ap- 
proved. Contra,  see  Nelson  v.  State,  32 
Ark.  192. 

An  information  for  perjury  need  only 
set  forth  the  substance  of  the  contro- 
versy, in  respect  to  which  the  offense 
was  committed,  and  is  sufficient  if  it  is 
specific  as  to  time  and  place,  and  the 
court  and  person  by  whom  the  oath 
was  administered,  together  with  his  au- 
thority to  administer  such  oath,  and 
shows  the  name  of  the  cause,  and  that 
it  was  at  issue,  the  evidence  given,  and 
its  known  falsity,  and  also  aver  that  it 
was  material  to  the  issue. — People  v. 
Ah  Bean,  77  Cal.  12,  18  Pac.  815;  Peo- 
pie  V.  Hitchcock,  104  Cal.  488,  38  Pac. 
198;  People  v.  Von  Tideman,  120  Cal. 
128,  52  Pac.  155;  People  v.  Naylor,  82 
Cal.  607.  28  Pac.  116;  but  see  People  v. 
Ah  Sum,  92  Cal.  648,  28  Pac.  680,  as  to 
sufficiency  of  information  containing 
Chinese  characters  without  any  allega- 
tion of  the  meaning  of  the  characters 
in  Ehiglish.— People  v.  Ah  Sing,  95  Cal. 
657,  80  Pac.  797,  as  to  allegation  and 
proof  of  materiality. 

In  People  v.  Lem  You,  97  Cal.  224,  32 
Pac.  11,  the  court  said,  'these  views  do 
not  conflict  with  People  v.  Ah  Sing,  95 
Cal.  659,  80  Pac.  797;  there  the  manner 
of  establishing  the  materiality  of  evi- 
dence was  not  before  the  court." — See 
2  Whart.  Cr.  L.  10  Ed.  1286;  People  v. 
De  Carlo,  124  CaL  462,  57  Pac.  882.  See 
Cutler  V.  Territory  (Okl.),  56  Pac.  861; 
Contra,  Ross  v.  State  (Tex.  Cr.  App.), 
50  S.  W.  886. 

Indictment  should  allege  falsity  of 
testimony. — People  v.  Ross,  108  Cal.  423, 
37  Pac.  379.  It  must  particularize  where- 
in it  was  false. — Territory  v.  Lockhart 
(N.  M.).  45  Pac.  1106.  It  is  enough  to  set 
out  materiality  of  testimony  generally. 
— ^Territory  v.  Remuzon,  8  N.  M.  648,  9 
Pac.  598.  Overruled  in  Territory  v. 
Lockhart  (N.  M.),  45  Pac.  1106.  Record 
set  out  in  haec  verba,  variance  mate- 
rial.—Dill  V.  People  (Colo.),  36  Pac.  22;*. 
In  an  indictment  for  perjury  against 
witness  sworn  by  clerk  of  Superior 
C'ourt,  must  directly  allege  that  clerk 
acted  under  direction  of  Judge. — People 
V.  Cohen  (Cal.),  50  Pac.  20.  Jurisdiction 
and  authority  of  officer  to  administer 
oath  must  be  shown  in  Indictment  by 
proper  averment. — (Iowa),  23  N.  W.  280. 
Perjury  assigned  on  a  non-judicial 
oath,  is  Insufficient  if  person  adminis- 
tering it  was  not  legally  authorized  to 
do  so. — State  v.  Therlot,  50  La.  Ann. 
1187,  24  So.  179:  McMurty  v.  State,  38 
Tex.  C.  R.  346,  43  S.  W.  1010;  Hlgglns 
V.  State.  38  Tex.  C.  R.  539,  43  S.  W. 
1012;  Franklin  v.  State,  38  Tex.  C.  R. 
346,  43  S.  W.  85.     Indictment  for  per- 
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Jury  to  procure  discharge  from  custody. 
-De  Bemle  v.  State,  19  Ala.  23;  People 
V.  Dunlap.  113  Cal.  72.  45  Pac.  188.  See 
Sec.  5858. 

EVIDENCE:  Section  869,  Pen.  Codo, 
did  not  Intend  that  the  deposition  taken 
on  the  preliminary  examination  should 
constitute  the  best  or  only  evidence  of 
what  the  witnesses  swore  to.  It  may  be 
that  the  witness  refused  to  sign  it,  on 
the  express  ground  that  it  did  not  cor- 
rectly state  the  testimony;  and  it  will 
hardly  be  claimed  that  in  such  case  he 
would  be  precluded  from  showing,  on 
a  prosecution  for  perjury,  that  the  dep- 
osition was  incorrect. — ^People  v.  Curtis, 
50  Cal.  95;  People  v.  Herbert,  61  Cal. 
544. 

MATERIALITY  OP  BVmENCE:  On 
a  trial  for  perjury,  the  testimony  of  a 
single  witness  is  sufficient  to  prove  that 
defendant  swore  as  is  alleged  in  the  in< 
dictment. — See  Com.  v.  Pollard,  12  Met. 
229;  Campbell  v.  People,  8  Wend.  636; 
Hock  v.  People,  3  Mich.  554;  Hendricks 
v.  State,  26  Ind.  493;  State  v.  Marshall, 
47  Mo.  381;  People  v.  Greenwell,  5  Utah, 
112.  13  Pac.  89;  State  v.  Keel,  54  Mo. 
182;  Com.  v.  Knight,  12  Mass.  275;  Hal- 
leek  v.  State,  11  Ohio,  400:  State  v. 
Shupe,  85  Am.  Dec.  485,  and  notes 
cited  thereunder  for  exhaustive  discus- 
sion of  perjury;  Maynard  v.  People,  135 
111.  416.  25  N.  E.  740;  State  v.  Glbba 
(Mont.),  10  L.  R.  A.  749;  Nelson  v. 
State,  32  Ark.  192;  State  v.  Aikins,  32 
Iowa,  403;  People  v.  Ah  Sing.  95  Cal. 
667.  30  Pac.  797:  People  v.  Naylor.  82 
Cal.  607,  23  Pac.  116;  George  v.  State 
(Tex.  Cr.  App.),  51  S.  W.  378,  denying 
rehearing  (Tex.  Cr.  App.),  50  S.  W.  374; 
State  v.  Park,  57  Kan.  431,  46  Pac.  713. 

Reporters'  notes  inadmissible,  when. 
— People  V.  Lee  Fat,  54  Cal.  527.  Evi- 
dence of  intoxication  is  admissible  to 
determine  whether  defendant  knowing- 
ly testified  falsely.— Ly tie  v.  State,  31 
Ohio  St.  196.  Record  of  acquittal  con- 
clusive evidence  that  matter  testified  to 
was  true.— Bell   v.   Senneff,   83   III.   122. 


C^orrobative  evidence.  See  People  v. 
Quinn,  18  Cal.  122;  ex  parte  McCarthy. 
29  Cal.  396;  People  v.  Green.  54  CaL 
592;  People  v.  Wells.  Fargo  &  Co.  103 
Cal.  631,  37  Pac.  529;  State- v.  Kalyton, 
29  Ore.  375,  45  Pac.  756. 

FALSITY  OF  STATEMENT:  A 
prosecution  for  perjury  can  not  be 
predicated  on  the  testimony  of  a  wit- 
ness in  giving  his  estimate  of  the  value-; 
of  certain  assets  of  a  bank  where  it 
does  not  appear  that  he  made  misstare- 
ments  of  facts,  or  that  he  did  not 
answer  questions  in  accordance  to  his^^ 

best  Judgment. — In  re  Howell,  114  Cal ■ 

250,  46  Pac.  159;  State  v.  Guss  (Wash.),  < 
57  Pac.  831. 

The  cause  and  issue  wherein  the  per 

Jury  was  committed,  must  be  proved  hrrf^ 
the  record,  if  any  was  made. — State  v-  -^ 
Kalyton.  29  Ore.  375,  45  Pac.  766. 

TESTIMONY  OF  GRAND  JURORS :=. 
An   indictment  for  perjury,  alleged  tcr    J 

have   been    committed    in    giving    evi 

dence  before  a  grand  Jury,  is  not  foun;^^ 
on  illegal  testimony  because  the  grani^^ 
Jurors  before  whom  the  testimony  wa^^B 
given,  testify  as  to  the  alleged  perjury-*^ 

before  the  grrand  Jury  by  which  the  In 

dictment    was    found,    without    having^^ 
been  required  to  do  so  by  a  Judicial  or — 
der. — People    v.    Young,    31    Cal.    563; 
cited  to  same  effect  In  People  v.  Nor- 
thet,  77  Cal.  618,  as  to  fact  of  examina- 
tion of  certain  witnesses;  laer  v.  Statei.^ 
77  Md.  114,  26  Atl.  282;  as  to  prosecu- 
tion   of    such    witnesses    for    perjury- 
State   V.   Moran,    15    Ore.   274,   14   Pac- 
419;  and  in  United  States  v.  Kirkwood., 
5  Utah,  127,  13  Pac.  234,  as  to  defend- 
ant's   confession    before    grand    Jury- 
Cited    in    note    on    general   subject    t'> 
Com.   V.   Green,   12   Am.   St.   Rep.    917. 
Notes  on  Cal.  Rep.  2  Vol.  p.  652. 

See  Sec.  4646,  4647. 

Swearing   falsely   to   affidavit:      Se^ 
Sec.  4649. 

Making    false    statement    respectingr 
revenue:     See  Sec.  4650. 


Section  4«S5.  Oath  Defined:  The  term  ''oath/'  as  used 
in  the  last  Section,  includes  an  affirmation,  and  every  other  mode 
authorized  by  law  of  attesting  the  truth  of  that  which  is  stated. 

S.  Sec.  6479:  1864  p.  456,     Sees.  4477,  4481,  C.  C.  P. 


1887  R. 
Sec.  90. 


iHeetion  4A3A.  Oath  of  Office :  So  much  of  an  oath  of 
office  as  relates  to  the  future  performance  of  official  duties  is  not  such 
an  oath  as  is  intended  by  the  two  preceding  sections. 


1887  R  S.  Sec.  6480. 

OATH  OF  OFFICE:  Perjury  can  not 
be  committed  in  an  official  oath. — State 
v.  Dayton,  23  N.  J.  L.  49:   see  ex  parte 


("arpenter,  64  Cal.  267,  30  Pac.  816;  2 
Whart.  Cr.  Law  10  Ed.  Sec.  1305.  and  ci- 
tations. 


Section  4637.     Irregularity  in  Administering:   It  is  no 
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defense  to  a  prosecution  for  perjury  that  the  oath  was  administered  or 
taken  in  an  irregular  manner. 

1887  R.  S.  Sec.  6481.  authority    to    administer   it.    and    doe^ 

See  Sec.  4685.  not  excuse  the  necessity  of  an  oath  in 

CONSTRUCTION  OF  CODE.  OATH  substantial  form  administered  by  a  per- 

ADMINISTERED        IRREGULARLY:  son  of  competent  authority. — People  v. 

Sec.  121  of  the  Penal  Code,  which  pro-  Cohen.  118  Cal.  74.  50  Pac.  20. 

vides  that  "it  is  no  defense  to  a  prose-  An   indictment  is  not  rendered  suf- 

cution  for  perjury  that  the  oath   was  flcient  by  Pen.  Code,  Sec.  121,  providlnf? 

administered  or  taken  in  an  irregrular  that  It  is  no  defense  to  a  prosecution 

manner,"  has  reference  to  some  mere  for  perjury  that  the  oath  was  admin- 

informality  in  substance  of  the  oath  as  istered  or  taken  in  an  irregrular  man- 

administered  before  the  officer  having  ner. — People  v.  Cohn  (Cal.),  60  Pac.  20. 

•eetioBi  4638.     lucompetciicy  #f  l¥itnem  no  Defense: 

It  is  no  defense  to  a  prosecution  for  perjury  that  the  accused  was  not 
competent  to  ^ve  the  testimony,  deposition,  or  certificate  of  which 
falsehood  is  alleged.  It  is  sufficient  that  he  did  give  such  testimony 
or  make  such  deposition  or  certificate. 

1887  R.  S.  Sec.  6482. 

Section  4639  Knoirledfre  of  UTitness,  etc.:  It  is  no  de- 
fense to  a  prosecution  for  |>erjury  that  the  accused  did  not  know  the 
materiality  of  the  false  statement  made  by  him :  or  that  it  did  not,  in 
fact  aflFect  the  proceedings  in  or  for  which  it  was  made.  It  is  sufficient 
that  it  was  material,  and  might  have  been  used  to  affect  such  pro- 
ceeding. 

1«87  R.  S.  Sec.  64R3.  See  ex  parte  Carpenter.  64  Cal.  267.  30 

Par.   816. 

Section  4646.    Iflaliiuf?  Deposition  or  Certificate:    The 

Tiaking  of  a  deposition  or  certificate  is  deemed  to  be  complete,  with- 
n  the  provisions  of  this  Chapter,  from  the  time  when  it  is  delivered 
>y  the  accused  to  any  other  person,  with  the  intent  that  it  be  uttered 
>r  published  as  true. 

1887  R.  S.  Sec.  6484.  when   it   Is   delivered   by   the   accused 

In  Pen.  Code.  Sec.  124.  setting:  forth  to   any   other   person    with    the   Intent 

Ime  when  depositions  are  deemed  com-  that  It  be  uttered  or  published  as  true." 

:>lete  In  order  to  constitute  the  crime  where  the  perjury  charsred  was  a  false 

if   perjury,   the   term    "deposition"   in-  oath  made  by  defendant  as  to  matters 

"Eludes    "affidavit." — People    v.    Robles.  In  his  petition  in  insolvency,  the  offen.so 

117  Cal.  681,  49  Pac.  1052.  was   completed   when,   at  the   Instance 

Under  Pen.  Code,  Sec.  124.  providingr,  of  the  defendant,  the  petition  was  filed 

with    reference    to    perjury,    that    "the  in    the    court. — People    v.    Maxwell.    r»o 

making  of  a  deposition  or  certificate  U  Pac.  18. 
deemed  to  be  complete  from  the  time 

Section  4A41.  Statement,  when  False:  An  unqualified 
statement  of  that  which  one  does  not  know  to  be  true  is  equivalent  to 
a  statement  of  that  which  one  knows  to  be  false. 

1887  R.  S.  Sec.  6485. 

Section  4649.  Perjury,  Punisfiment  for:  Perjury  is 
punishable  by  imprisonment  in  the  State  ])rison  not  less  than  one  or 
more  than  fourteen  years. 

1887  R.  S.  Sec.  6486:  *1864  p.  256.  Sec.  90. 

Section  4643.  Subornation  of  Perjury:  Every  person 
who  wilfully  procures  another  person  to  conunit  perjury  is  guilty  of 
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a  subornation  of  perjury,  and  is  punishable  in  the  same  manner  as  h^^ 
would  be  if  personally  guilty  of  the  perjury  so  procured. 

1887    R.    S.    Sec.    6487;    1864    p.    456,  contestant,  procured  one  N.  to  falsel^^^ 

Sec.  91.  swear  that  she,  said  N.,  was  the  wif—  *"< 

SUBORNATION:  To  constitute  sub-  of  the  testator,  and  does  not  allegre  th*i     ^^ 

ornation  of  perjury,  the  party  charg-ed  I.  and  N.  were  the  same  person,  is  in      j^ 

must   procure   the   commission   of   the  sufficient,  as  it  does  not  show  that  th-   -^ 

perjury,  by  inciting,  Instigating,  or  per-  testimony     was     material. — People     v^-^^ 

suading    the    witness    to    commit    the  Ross,  108  Cal.  425,  37  Pac.  379. 

crtme.  —  Com.    v.    Douglass,    5     Met.  An  indictment  for  a  conspiracy,  whlcB:  := 

(Mass.),   241;    2  Whart.   Cr.  L.   10  Ed.  avers   that  the   accused,   with   anothe-s» 

1329,  and  citations.     .  person,  conspired  unlaw^fully  and  ma   -^ 

INDICTMENT:      It    Is    sufficient    to  liclously,  to  procure  a  third  person  t»  :^> 

charge  the  commission  of  the  offense  be  arrested  for  the  offense  of  larceny^^^' 

by  a  general  averment,  and  it  is  not  well  knowing  that  he  was  not  sruilty  o^t=m 

necessary    that    the    particular    facts  said  offense,  follows  the  statute,  sub    ^^ 

which  the  defendant  attempted  to  pro-  stantlally,  and  contains  all  the  needfy^  * 

cure  the  witness  to  swear  to  should  be  averments  to  sustain  a  conviction. — El     -^ 

specifically  stated.— State  v.  Holding.  1  kin  v.  People,  28  N.  Y.  177:   People  \— — - 

McCord,  31.  Thomas,  63  Cal.  482. 

An  Indictment  for  subornation  of  per-  Insufficient  indictment   for:      Unite<^^"* 

jury,  which  alleges  that  defendant,  In  States  v.  Robinson  (Dak.).  23  N.  W.  90^^ 
the  contest  of  a  will  in  which     L  was 

SceCiou  4644.   Execution  #r  luBocent  Prisoner:    £ver#^^ 

person  who,  by  wilful  perjury  or  subornation  of  purjury,  procure^^ 
the  conviction  and  execution  of  any  innocent  person,  is  punishable  hy^ 
death. 

1887    R.    S.    Sec.    6488;    1864    p.    256,  See  Sec.  4861  for  definition  of  mur- 

Sec.  91.  der. 

Section  4640.     Falsely  Swearing  to  Qualifications  an 
a  Voter:     Every  person  who,  upon  his  right  to  vote  being  chal- 
lenged at  any  election  held  under  the  laws  of  this  State,  wilfully, 
corruptly  and  falsely  swears  touching  his  qualifications  as  a  voter,  i» 
guilty  of  perjury. 

1887  R.  S.  Sec.  6489;  1885  p.  117.  Sec.  43. 

Section  464A.  Swearing  Falsely  before  State  Sheei^ 
Inspector  or  his  Deputies :  The  State  Sheep  Inspector  and 
his  deputies  shall  have  the  power  to  administer  oaths  so  far  as  the 
same  may  be  necessary  in  the  proper  performance  of  their  duties, 
and  any  person  who  shall,  contrary  to  said  oath,  state  as  true,  any 
material  thing  which  he  knows  to  be  false,  is  guilty  of  perjury. 

1901,  6th  Ses.  p.  144,  Sec.  7.  See  Sec.  4634. 

Section  4647.  Swearings  Falsely  to  Board  of  Par- 
dons: Every  person  having  taken  a  lawful  oath  or  affirmation  in 
an  application  to  the  board  of  pardons,  or  on  the  hearing  thereof, 
who  shall  swear  or  affirm  w^ilfully,  corruptly  and  falsely  in  any  mat- 
ter material  to  the  issue  or  point  in  question,  or  shall  suborn  any 
other  person  to  swear  or  affirm  as  aforesaid,  shall  be  deemed  guilty 
of  perjury  or  subornation  of  perjury  fas  the  case  may  be),  and 
upon  conviction  thereof,  shall  be  punished  as  by  law  provided  for 
such  crime. 

1899.  5th  Ses.  p.  11.  Sec  6;  ;891.  1st         See  Sec,  4634. 

po*.  p.  IS,  Sec  |, 
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Sleetton  4648.  Falsely  Swearioi;  as  to  Banifi  of  Li- 
cense: If  any  person  in  making  the  affidavit  concerning  licenses, 
provided  for  in  Section  1502  of  the  Political  Code,  wilfully  swears 
falsely,  he  is  liable  to  the  pains  and  penalties  of  perjury. 

1887  R.  S.  portion  of  Sec.  1652;  1881  p.  233,  Sec.  77. 

Section  4640.     Swearing;  Falsely  in  AffidaTit:    If  any 

person  in  any  affidavit  required  by  Section  2001  of  the  Civil  Code 
shall  wilfully  and  corruptly  swear  falsely  to  any  material  fact 
as  to  the  competency  of  any  person  for  whose  marriage  the  license  in 
question  refers,  or  concerning  the  procuring  or  issuing  of  which  such 
affidavit  may  be  made,  he  shall  be  guilty  of  perjury. 

1899,    5th    Ses.    p.    279,    rewritten   by  Definition  of  perjury:     Sec.  4634. 

Commission  from  Sec.  4;   1895,  3d  Ses. 
p.  168,  Sec.  4. 

Section  4630.  Malting;  False  Statement  Respecting 
RcTenue:  Whoever,  in  making  any  list,  schedule  or  statement 
required  by  the  revenue  laws  of  this  State,  shall  wilfully  make  a  false 
list,  schedule,  or  statement  under  oath  is  guilty  of  a  felony. 

1887    R.    S.    Sec.    1464,    rewritten    by  For    definition    of    perjury    see    Sec-. 

Commission  to  make  more  definite.  4634. 

FALSIFYING  KVIDKNCE. 

Section  4631.  Oflbrini;  False  ETidence :  Every  person 
vho,  upon  any  trial,  proceeding,  inquiry,  or  investigation  whatever, 
Luthorized  or  permitted  by  law,  offers  in  evidence,  as  genuine  or 
rue,  any  book,  paper,  document,  record,  or  other  instrument  in  writ- 
ng-,  knowing  the  same  to  have  been  forged  or  fraudulently  altered 
^r  ante-dated,  is  guilty  of  felony. 

1887  R.  S.  Sec.  6500. 

Section  4693.  Preparing;  False  ETidence;  Every  per- 
son gruilty  of  preparing  any  false  or  ante-dated  book,  paper,  record, 
Tistrument  in  writing,  or  other  matter  or  thing,  with  intent  to  pro- 
liice  it.  or  allow  it  to  be  produced  for  any  fraudulent  or  deceitful 
xirpose.  as  genuine  or  true,  upon  any  trial,  proceeding,  or  inquiry 
.vhatever,  authorized  by  law.  is  guilty  of  a  felony. 

1887  R.  S.  Sec.  6501.  intent  to  produce  false  evidence  for  a 

PROCURING  FALSE  OR  ANTEDA-  fraudulent  and   deceitful   purpose:    al- 

TED  EVIDENCE :      To  constitute  the  lowingr  the  affidavit  to  be  made  through 

>ffense  of  procuring  a  false  affidavit  to  carelessness,    however    grross,    without 

te  used  as  evidence  from  a  person  who  such   intent,  is  insufficient. — People   v. 

wsLB  known  to  be  incapable  of  making  Brown,  74  Cal.  806,  16  Pac.  1. 
m  affidavit,  there  must  have  been  an 

Seeti^n  46tfS.  Destroyinn:  ETidenee:  Every  person  who, 
knowing  that  any  book,  paper,  record,  instalment  in  writing,  or 
other  matter  or  thing,  is  about  to  be  produced  in  evidence  upon  any 
trial,  inquiry,  or  investigation  whatever,  authorized  by  law,  wilfully 
destroys  or  conceals  the  same,  with  intent  thereby  to  prevent  it  from 
being  produced,  is  guilty  of  a  misdemeanor. 

1887  H.  a  Sec  6608. 
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Section  4694.  PreTcnting  Witnesses  ttmuM  Attending : 

Every  person  who  wilfully  prevents  or  dissuades  any  person  who  is 
or  may  become  a  witness,  from  attending  upon  any  trial,  proceeding, 
or  inquiry,  authorized  by  law,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6508.  poena.— 2  Whart  Cr.  L.  10  Ed.  1338.  and 

DISSUADING   WITNESSES   PROM  citations:   State  v.  Carpenter,  20  Vt.  9. 

ATTENDING:     To  attempt  to  prevent,  In  an  Indictment  for  dissuading,  hln- 

either  by  persuasion  or  Intimidation,  a  dering  and  preventing  a  witness  from 

witness  from  attending  a  trial  is  not  appearing  before  a  court,  it  is  not  nec- 

merely  a  contempt  of  court,  but  may  essary  to  allege  in  whose  behalf  he  was 

be  punishable  by  indictment,  irrespect-  summoned:     nor    that    his    testimonsr 

ive,  it  is  said,  of  materiality,  or  of  the  was    material. — Com.    v.    Reynolds.    14 

prior  summoning  of  the  witness  by  sub-  Gray.     87. 

Section  46«ltf.  Bribing^  l^itnesseii:  Every  person  who 
gives  or  offers,  or  promises  to  give,  to  any  witness,  or  person  about 
to  be  called  as  a  witness,  any  bribe,  upon  any  understanding-  or  agree- 
ment that  the  testimony  of  such  witness  shall  be  thereby  influenced,  o* 
who  attempts  by  any  other  means  fraudulently  to  induce  any  witness 
to  give  false  or  to  withhold  true  testimony,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6504.  either  by  legislature  or  court. — ^Peopl»» 

ATTEMPT  TO  BRIBE  WITNESS:  v.  Lee,  107  Cal.  477,  40  Pac.  754.  An  in- 
Bribing  witness  to  absent  himself  from  dictment  for  bribery  should  aver  that 
trial,  jurisdiction  over  offense  charged.  ^^^  defendant  gave  something  of  value 
—State  V.  Sargent.  71  Minn.  28,  73  N.  or  advantage,  present  or  prospective. 
-^^  g26.  o^  some  promise  or  undertaking,  or  did 

"To  constitute  the  offense  of  offering  some  act,  described  by  the  statute  as 

to  bribe   it   is  not  necessary  that   the  constituting     the     offense.— People     v. 

money   promised  or  offered  should  be  Ward,    110    Cal.    869,    citing    with    ap- 

actually     produced     and     tendered."—  Proval  People  v.  Parsons,   6   Cal.   487; 

Jacksonv  .  State,  43  Tex.  421.     Indict-  People  v.  Shaber,  32  Cal.  36;  People  \\ 

ment  held  sufficient  for  offering  to  bribe  Fowler.  88  Cal.  136,  25  Pac.  1110;  Peo- 

a  witness.— Id.  P'®  v.  Edson,  68  Cal.  549,  10  Pac.  192: 

To  constitute  bribery  the  act  of  two  People  v.  Markham,  64  Cal.  157,  80  Pac. 

persons  is  essential,  that  of  him  who  ^20. 

gives  and  of  him  who  receives.     Their  BRIBERY  OF  WITNESS,  INSTRUC- 

minds   must   concur,   but   it   is   Imma-  tIONS,  PROVINCE  OF  JURY:     tTpon 

terial  whether  the  giver  makes  the  first  the  trial  of  a  defendant  charged  with 

advances  or  gives  the  money  for  some  bribing  a  witness  to  swear  falsely,  the 

personal  advantage  to  himself.     Ignor-  defense  being  that  the  money  was  paid 

ance  of  law  is  no  excuse.— Newman  v.  to  witness  to  secure  his  friendship  an.= 

People.   23   Colo.   300,   47   Pac.   278,   and  to  dissuade  him  from  swearing  falsely, 

citations.  an  instruction  that  it  was  not  among- 

INDICTMENT,       •  INFORMATION:  the  recognized  customs  of  this  countrr 

The   language   of   the   statute   is   gen-  to  subsidize  the  personal   Integrity   of 

erally  sufficient  in  charging  an  offense,  our  citizens  in  order  to  prevent  them 

but  the  fundamental  rule  that  the  In-  from   lapsing  into   falsehood   and   per- 

dictment    must   state    with    reasonable  Jury,  is  erroneous,  as  Invading  the  ex- 

certainty  what  the  defendant  is  charged  elusive  province  of  the  Jury  to  weigh 

with,  so  as  "to  enable  him  to  answer  the  evidence  and  find  the  facts. — ^People- 

the    charge,"    has    not   been   abrogated  v.  Fong  Ching,  78  Cal.  169.  20  Pac.  396. 

Section  4696.    Taking;  and  Offering;  to  Take  Bribes: 

Every  person  who  is  a  witness,  or  is  about  to  be  called  as  such,  who 
receives  or  offers  to  receive  any  bribe,  upon  any  understanding  that 
his  testimony  shall  be  influenced  thereby,  or  that  he  will  absent  him- 
self from  the  trial  or  proceeding  upon  which  his  testimony  is  required, 
is  guilty  of  a  misdemeanor, 
UIT  ^  0*  B90.  66a», 
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OTHER  OFFENSES  AGAINST  PUBLIC  JUSTICE. 

ti^n  4637.      Officer    Refusing  to  Arrest  Parties: 

sheriflF,  coroner,  keeper  of  a  jail,  constable,  or  other  peace  of- 
w\\o  wilfully  refuses  to  receive  or  arrest  any  [)erson  charged 
riminal  offense,  is  punishable  by  fine  not  exceeding  five  thou- 
lollars,  and  imprisonment  in  the  county  jail  not  exceeding  one 

K,  S.  Sec.  6510;   1864  p.  461,  Sec.  108. 

ti#ii  4698.   Public  Administrator,  Neglect  of  Duty, 

Every  person  holding  the  office  of  public  administrator,  who 
y  refuses  or  neglects  to  perform  the  duties  thereof,  or  who 
s  any  provision  of  law  relating  to  his  duties  or  the  duties  of  his 
for  which  some  other  punishment  is  not  prescribed,  is  punisha- 
fine  not  exceeding  five  thousand  dollars,  or  imprisonment  in  the 
jail  not  exceeding  one  year,  or  both. 

R.  S.  Sec.  6511;    1864  p.  294,  Sec.  5-6. 

tion  4650.  Delaying  to  talte  Person  Arrested  Before 
l^slrate:  Every  public  officer,  or  other  person,  having  arrested 
Tson  upon  a  criminal  charge,  who  wilfully  delays  to  take  such 
before  a  magistrate  having  jurisdiction,  to  take  his  examination, 
ty  of  a  misdemeanor. 

a.  S.  Sec.  6512. 

tion  4660.    Malting  Arrests,  etc.,  Witliout  Autlior- 

Every  public  officer,  or  person  pretending  to  be  a  public  officer, 
mder  the  pretense  or  color  of  any  process  or  other  legal  author- 
rests  any  person  or  detains  him  against  his  will,  or  seizes  or 
upon  any  property,  or  dispossesses  any  one  of  any  lands  or  tene- 
without  a  regular  process  or  other  lawful  authority  therefor,  if. 
of  a  misdemeanor. 

it  S.  Sec.  6513. 

tion  4661.     Prisoners,  Inliumanity  to :     Every    of- 

/ho  is  guilty  of  wilful  inhumanity  or  oppression  tow^ard  any 
IT  under  his  care  or  in  his  custody,  is  punishable  by  fine  not  ex- 
y  two  thousand  dollars,  and  by  removal  from  office. 

R.  S.  Sec.  6514:   1864  p.  458.  Sec.  96. 

lion  4669.  Resisting;  Public  Officers  in  Discliarffe 
jlr  Duties:  Every  person  who  wilfully  resists,  delays,  or 

:ts  any  public  officer,  in  the  discharge,  or  attempt  to  discharge 
ty  of  his  office,  when  no  other  punishment  is  prescribed,  is  pun- 
by  fine  not  exceeding  five  thousand  dollars,  and  imprisonment 
county  jail  not  exceeding  one  year. 

I.  S.  Sec.  6515;  1864  p.  459,  Sec.  clple  that   duty   to   perform,   and   pro- 
tection In  that  duty  should  go  hand  In 

•RUCTING  PUBLIC  OFFICER  hand.— People  v.  Nash,  1  Idaho,  206. 
lis   means   all    cases   when   the  An  obstruction  of  an  executive  offl- 

is  engagred  In  duty  enjoined  by  cer  In  the  exercise  of  his  lawful  right 

clear,  or  It  woyld  be  a  useless  to  examine  the  books  of  a  city  officer 

^   It  was  to  cany  out  th9  pHo-  tor  a  prpper  purpose  |i  an  Indictabltf 

••'■•'■  V 
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offense. — Tyron  v.  Plngrree  (Mich.),  37 
L.  R.  A.  222. 

A  public  :)eace  officer  may  arrest 
without  a  warrant  any  person  found 
engragred  or  involved  in  a  breach  of  the 
peace. 

One  may  repel  unreasonable  vlolen'^e 
used  by  a  peace  officer  In  arresting  him 
by  such  force  only  as  is  reasonably  nec- 
essary to  repel  it. 

Though  a  peace  officer  used  unrea- 
sonable force  in  making-  an  arrest,  yet 
if  the  person  assaulted  resist,  not  in 
self-defense,  but  with  intent  of  resist- 
ing arrest,  he  is  guilty  of  an  offense. 

Though  an  accused  be  arrested  with 
unlawful  violence,  yet  if  he  submit  to 
the  arrest,  and  afterwards,  while  in  the 
officer's  peaceful  custody,  attack  the 
officer,  it  amounts  to  a  resistance  of 
him  as  an  officer. — State  v.  Dennis 
(Del.).  43  Atl.  261;  see  Howard  v.  State 
(Ala.),  25  So.  1000;  State  v.  Russell 
(Iowa),  76  N.  W.  653,  Stephens  v. 
State.  106  Ga.  116.  32  S.  E.  13. 
That  the  gun  with  which  the  defend- 
ant   charged    with    resisting   an   officer 


was  not  loaded,  is  immaterial  where 
the  attempt  to  resist  arrest  was  suc- 
cessful.— State  v.  Russell  (Iowa),  76  N. 
W.  653. 

INDICTMENT:  An  indictment  under 
Sec.  148,  Penal  Code,  for  wilfully  and 
unlawfully  resisting,  delaying  and  ob- 
structing a  constable  in  the  service  of 
a  warrant  for  the  arrest,  failed  to  al- 
lege that  the  offense  was  committed  in 
the  county,  or  to  show  that  the  Justice? 
had  jurisdiction  to  issue  the  warrant- 
Held,  that  the  demurrer  to  the  indict- 
ment should  have  been  sustained. — 
People  V.  Craig,  59  Cal.  370. 

Indictment  against  public  officer.  De- 
scription of  office.  Sufficient  descrip- 
tion.— People  V.  Doss,  39  Cal.  428;  Peo- 
ple V.  Strong.  46  Cal.  302:  State  v.  Hil- 
ton. 26  Mo.  199;  Com.  v.  Cooley.  6  Gray, 
350;  U.  S.  V.  Martin.  17  Fed.  153;  dis- 
tinguished in  U.  S.  V.  Terry,  41  Fed- 
774. 

Ignorance  a  defense  to  indictment  tor 
resistance  of  an  officer. — Whart.  Cr.  L#- 
10  Ed.  Vol.  1.  Sec.  649,  and  citations. 


Section    4663.      AMaults  by    Officers  Under  €ol#r  of 
Authority:        Every  public  officer,  who,  under  color  of  authority, 
without  lawful  necessity,  assaults  or  beats  any  person,  is  punishable 
by  fine  not  exceeding  five  thousand  dollars  and  imprisonment  in  the 
county  jail  not  exceeding  one  year. 


1887  R.  S.  Sec.  6516. 

LIABILITY  OF  OFFICER  FOR  AS- 
SAULTING PERSON  UNDER  COLOR 
OF  AUTHORITY:  By  the  English 
common  law  it  is  settled  that  to  consti- 
tute the  ofTense  of  resisting  an  officer 
it  must  be  shown  that  the  process  is 
legal.  The  officer  at  the  time  must  be 
engaged  in  executing  his  duties,  and 
the  defendant  must  be  notified  thereof; 
and  unless  there  be  notification  and 
knowledge  to  this  effect,  the  killing  of 
the  officer  in  resisting  the  arrest  will 
not  be  murder.  Thus,  where  a  bailiff 
pushed  abruptly  and  violently  Into  i 
gentleman's  chamber  early  In  the 
morning  in  order  to  arrest  him,  but 
not  telling  his  business  or  using  words 
of  arrest,  and  the  party  not  knowing 
that  the  other  was  an  officer,  in  the 
first  surprise  snatched  down  a  sword 
which  hung  in  his  room  and  killed  the 
bailiff,  this  was  ruled  to  be  only  man- 
slaughter. An  officer  making  an  arrest 
by  virtue  of  a  warrant,  however,  is  not 


bound  to  exhibit  his  warrant  and  read 
it  to  the  prisoner  before  securing  hlni, 
if  he  resist.  And  there  is  a  current  of 
authority  to  the  effect  that  the  legality 
of  an  officer's  appointment  can  not  be 
tested  by  a  forcible  resistance  to  his 
acts.  This  may  be  sound  law  when  the 
defendant,  by  his  conduct,  or  by  the 
issue  presented  by  him  admits  that 
the  party  resisted  holds  the  office  In 
question.  But  the  rule  ought  not  to  be 
extended  to  cases  where  the  object  is 
to  test  the  right  of  the  party  resisted 
to  hold  the  office,  nor  to  cases  where 
the  pretense  is  to  exercise  an  office  not 
really  existing.— 1  Whart.  Cr.  L.  10  Ed. 
Sec.  648,  and  citations. 

A  person  may  under  particular  cir- 
cumstances, lay  hands  on  another,  in 
order  to  serve  him  with  process. — ^Har- 
rison V.  Hoggson,  10  Barn.  &  Cress,  446 ; 
Linnen  v.  Banfield,  114  Mich.  93,  72  N. 
W.  1.  citing  Rohan  v.  Sawin,  5  Cush. 
281. 


Section  4664.     Rerusini;   to   aid    Officers    in  Arrest: 

Every  male  person  above  eighten  years  of  age  who  neglects  or  re- 
fuses to  join  the  posse  comitatus  or  power  of  the  county,  by  neglect- 
ing or  refusing  to  aid  and  assist  in  taking  or  arresting  any  person 
against  whom  there  may  be  issued  any  process,  or  by  neglecting  to 
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aid  and  assist  in  retaking  any  person  who,  after  being  arrested  or 
confined,  may  have  escaped  from  such  arrest  or  imprisonment,  or  by 
neglecting  or  refusing  to  aid  and  assist  in  preventing  any  breach  of  the 
peace,  or  the  commission  of  any  criminal  offense,  being  thereto  law- 
fully required  by  any  sheriff,  deputy  sheriff,  coroner,  constable,  judge, 
or  justice  of  the  peace,  or  other  officer  concerned  in  the  administra- 
tion of  justice,  is  punishable  by  fine  of  not  less  than  fifty  nor  more 
than  one  thousand  dollars. 

1887    R.    S.    Sec.    6517;    1864    p.    238,  jusUce  that  would  otherwise  occur.  But 

Sec.  36.  this  rule  is  not  to  be  stretched   so  as 

"WTille  It  is  not  the  duty  of  non-offl-  to  preclude  a  private  person  front  «le- 

cial  persons  to  arrest  offenders,  yet  a  talning*  an  offender  attempting  a  or^m? 

rlfifht  so  to  arrest  exists,  when  the  act  until    an    officer   be    obtained. — Whdrc. 

can  not  otherwise  be  stopped.    Thus,  it  Cr.  Pi.  &  Pr.  9  Ed.  Sec.  17,  and  cita- 

H&8    been   held   that   a   private   person  tions:  1  Whart.  Cr.  L.  10  Ed.  Sec.  6r.2a: 

may,   without  warrant,  arrest  a  noto-  Comfort  v.  Com.   (Pa.),  5  Whart.  437; 

rious    cheat,    or    persons    using    false  Respublica    v.    Montgomery,     (Pa.),     1 

^reisrhts   or   tokens.     But   this   is   sup-  Yeates.   419.     Magistrate  may  dispers*^ 

loosing  there  is  no  opportunity  to  ob-  unlawful    assembly    by    a    bare    verbil 

t^ain  a  warrant.     If  there  be,  the  claim  command,   without  any  other  warrant 

of   a  private  person   to  arrest   without  — 2  Whart.  Cr.  L.  10  Ed.  Sec.  1555,  ana 

a.  ivarrant  must  be  denied,  as  this  cinim  citations. 
is   based  exclusively  on  the  failur,*  of 

Section  466S.    Compounding  Crimes:    Every  person  who 
liaving  knowledge  of  the  actual  commission  of  a  crime,  takes  money 
or  property  of  another,  or  any  gratuity  or  reward,  or  any  engagement, 
or  promise  thereof,  upon  any  agreement  or  understanding  to  com- 
pound or  conceal,  such  crime,  or  to  abstain   from  any  prosecution 
thereof,  or  to  withhold  any  evidence  thereof,  except  in  the  cases  pro- 
vided for  by  law,  in   which  crimes  may  be  compromised  by  leave 
of  court,  is  punishable  as  follows : 

1.  By  imprisonment  in  the  State  prison  not  exceeding  five  year-i, 
or  in  a  county  jail  not  exceeding  one  year  where  the  crime  was  pu!i- 
ishable  by  death  or  imprisonment  in  the  State  prison  for  life. 

2.  By  imprisonment  in  the  State  prison  not  exceeding  three  years, 
or  in  the  county  jail  not  exceeding  six  months,  where  the  crime  was 
punishable  by  imprisonment  in  the  State  prison  for  any  other  term 
than  for  life. 

3.  By  imprisonment  in  the  county  jail  not  exceeding  six  months, 
or  by  fine  not  exceeding  five  hundred  dollars,  where  the  crime  was  a 
misdemeanor. 

1887    R.    8.    Sec.    6518;    1864    p.    461,  the  state,  belongs  to  the  state  exclu- 

Sec.  109.  sively;   and  for  an  inllvidual  to  usurp 

COMPOUNDING  CRIMES:  Com-  this  prerogative,  and  to  use  a  prosecu- 
pounding  a  crime  is  committed  by  tlon  for  private  gain,  is  in  itself  a 
agreeing  not  to  prosecute  It,  when  the  criminal  oifense.  To  induce  a  witness 
party  so  agreeing  knows  it  to  have  to  suppress  his  testimony  is  indictable; 
been  committed.  -The  offense  is  com-  a  fortiori  is  this  the  case  when  the  ob- 
plete  where  a  party  receives  money  or  ject  is  to  stifle  a  prosecution  by  keep- 
goods  as  a  consideration  for  non- prose-  ing  the  offense  from  the  knowledge  of 
cution.  The  bare  taking  of  one's  goods  the  prosecuting  officers,  or  by  wlth- 
back  again,  however,  or  receiving  repa-  holding  from  them  the  materials  of 
ration,  is  no  offense,  unless  some  favor  proof:  but  in  prosecutions  for  offenses 
is  shown  to  the  thief.  The  principle  and  cheats  not  involving  any  great  of- 
that  underlies  the  cases  is  this:  The  fense  against  the  public,  the  court  will 
prerogative  of  prosecuting  in  all  mat-  encourage  settlements  between  the  par- 

%9V9  fUV^ctlng  the  ptAce  imd  pr4er  of  ties  a«  }?ai9  |njuriou«  to  the  public  tbaif 
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Every  person  is  firuilty  of  compound - 
ing  a  crime,  who,  having  knowledge  of 
the  actual  commission  of  a  crime, 
takes  money  or  property  of  another. 
upon  any  agreement  to  compound  or 
conceal  such  crime. — People  v.  Bry'on. 
103  Cal.  675,  37  Pac.  754;  Plumer  v. 
Smith,  5  N.  H.  653;  Jones  v.  Rice,  18 
Pick.  440. 

Compounding  certain  offenses:  See 
Sec.  5670-5672. 


litigation.— 2  Whart  Cr.  L.  Sec.  1559. 
4  Bl.  Com.  124-136.  For  defense  improp- 
erly refused,  see  Smith  v.  Crego,  7  N. 
Y.  Sup.  86;  see  2  Whart.  Cr.  L.  Sec. 
1589;  also  p.  442. 

The  accepting  of  a  promissory  note, 
signed  by  the  party  guilty  of  larceny, 
as  a  consideration  for  not  prosecuting, 
is  sufficient  to  constitute  a  compound- 
ing of  a  felony. — Com.  v.  Pease.  16 
Mass.  91;  Martin  v.  Steele,  Judge  (Ida- 
ho), 63  Pac.  1040. 

Section  4666.  Debtor  Fraudulently  Concealing  Prop- 
erty: Every  debtor  who  fraudulently  removes  his  property  or 
effects  out  of  this  State,  or  fraudulently  sells,  conveys,  assigns,  or 
conceals  his  property  with  intent  to  defraud,  hinder  or  delay  his 
creditors  of  their  rights,  claims,  or  demands,  is  punishable  by  impris- 
onment in  the  county  jail  not  exceeding  one  year,  or  by  fine  not  ex- 
ceeding five  thousand  dollars,  or  by  both. 

1887  R.  S.  Sec.  6519;  1864  p.  468.  Sec.  135. 

Section  4667.  Defendant  Fraudulently  Concealinf^ 
Property:  Every  ])erson  against  whom  an  action  is  pending,  or 
against  whom  a  judgment  has  been  rendered  for  the  recovery  of  any 
personal  pro|>erty,  who  fraudulently  conceals,  sells,  or  disposes  of 
such  pro])erty,  with  intent  to  hinder,  delay,  or  defraud  the  person 
bringing  such  action  or  recovering  such  judgment,  or  with  such 
intent  removes  such  pn)])erty  beyond  the  limits  of  the  county,  i-i 
which  it  may  be  at  the  time  of  the  commencement  of  such  action  or 
the  rendering  of  such  judgment,  is  punishable  as  provided  in  the 
])receding  Section. 

1887   R.   S.   Sec.   6520:    1864   p.   Sec.   135. 

Section  4668.     Common    Barratry,    how    Punished: 

Common  barratry  is  the  practice  of  exciting  groundless  judicial  pro- 
ceedings, and  is  punishable  by  imprisonment  in  the  county  jail  not 
exceeding  six  months  and  by  fine  not  exceeding  five  hundred  dollars. 

1887  R.  S.  Sec.  6521.  Where  one  iiurchased  three  promis- 

COMMON    BARRATRY:       Common       sory  notes  made  by  the  same  person, 

barratry   is   the   offense   of   frequently      and  left  them  with  an  attorney  to  col- 


stlrrlng:  up  suits  and  quarrels  between 
his  majesty's  subjects,  either  at  law 
or  otherwise. — 4  Bl.  Com.  134. 

As  the  offense  of  being-  a  common 
barrator,  consists  in  belngr  a  common 
mover,  exciter  or  maintainer  of  suits 
and  quarrels,  either  in  courts  of  jus- 
tice, or  in  the  country,  and  as  such 
character  can  be  proved  only  by  show- 
ing a  number  of  distinct  acts  of  mis- 
conduct, which  need  not  be  set  forth  or 
specified  in  the  indictment,  it  is  a 
highly  reasonable  rule,  that  the  prose- 
cution must,  before  the  trial,  give  the 
defendant  a  note  of  the  particular  acts 
of  barratry,  which  he  intends  to  prove 
against  him.  and  that  if  he  omits  so  to 
do,  the  court  will  not  suffer  him  to  pro- 
ceed In  the  trial  for  the  Indictment—- 
pom«  y.  Pavl0,  11  Flck,  482. 


lect  the  money  due  upon  them,  and  the 
attorney  brought  three  several  actions 
thereon  before  a  justice  of  the  peace, 
when  they  might  have  been  joined  In 
one  action  if  brought  to  the  court  of 
common  pleas;  and  the  creditor  after- 
wards took  the  executions,  and  caused 
them  to  be  levied  under  circumstances 
indicating  a  disposition  to  oppress  the 
debtor,  and  received  the  money  there- 
on, this  was  holden  not  to  constitute 
him  a  common  barrator. — Com.  v.  Mc- 
CuUoch,  15  Mass.  226.     See  Sec.  4669. 

The  notice  served  on  the  defendant 
in  an  indictment  for  barratry  forms  no 
part  of  the  record,  and  can  not  furnish 
ground  for  a  motion  In  arrest  of  judg- 
ment. Judgment  can  not  be  arrested 
but  for  matter  apparent  upon  the  rec- 
ord—Vide 3Ute  y.  Scott,  X  S,  C,  aQ^ 
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p.    270;    State  v.   Chltty,    1   S.   C.   379:  note,    and    the    sale    of   such    Informa- 

Voorhees  v.  Dorr,  51  Barb.  580.  tlon  is  not  barratrous. — Lucas  v.  Pico, 

OutstandlnfiT  title  to  land  in  the  ad-  56  Cal.  126:  See  94  Am.  Dec.  377.  Cobb 

verse  possession  of  another,  constitutes  v.  Cowdry,  note. 
a  ffood  consideration  for  a  promissory 

Section  4660.  What  Pro^f  is  Required:  No  person  can 
be  convicted  of  common  barratry  except  uixDn  proof  that  he  has  ex- 
cited suits  or  proceedings  at  law  at  least  three  instances,  and  with  a 
corrupt  or  malicious  intent  to  vex  and  annoy. 

1887  R.  S.  Sec.  6522.  See  Sec.  4668. 

Section  4670.    Neglect    or    Retusal    to    Pay    money: 

Every  attorney  at  law,  agent,  collector,  or  other  person  who  collects 
or  receives  any  money  or  property  on  any  debt,  claim  or  demand 
due  to  another  i3erson,  and.  upon  demand  made  by  said  person  to 
whom  such  debt,  claim  or  derriand  is  due,  for  the  space  of  twenty 
days,  refuses  or  neglects  to  pay  over  said  money,  or  deliver  up  said 
property  so  received  to  such  person  making  said  demand,  is  guilty  of 
grand  or  petit  larceny  according  to  the  amount  of  the  money  or  value 
of  the  proi>erty  so  refused  to  be  delivered  over. 

1887  R.  S.  Sec.  6523:    1864  p.  451,  Sec.  75. 

Section  4671.  Baying  Demands  or  Suit  by  an  At- 
torney: Every  attorney  who.  either  directly  or  indirectly,  buys  jr 
is  interested  in  buying  any  evidence  of  debt  or  thing  in  action,  with 
intent  to  bring  suit  thereon,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6524.  press    provision    by    attorney    to    pay 

MAINTENANCE   AND   CHAMFER-       costs. 


TY:  Maintenance  Is  "an  officious  In- 
termeddling' in  a  suit  that  no  way  be- 
longrs  to  one,  by  maintaining  or  asslst- 
ingr  either  party  with  money  or  other- 
^wise,  to  prosecute  or  defend  it." — 4  Bl. 
Com.  185:  2  Whart.  Cr.  L.  10  Bd.  Sec. 
1864,  and  citiations. 

Champerty  is  a  species  of  mainten- 
ance, being  a  bargain  with  a  plalntllT 
or  defendant  campum  patlre,  to  divide 
the  land  or  other  matter  sued  between 
them,  if  they  prevail  at  law;  where- 
upon the  champerter  is  to  carry  on  the 
part3r*8  suit  at  his  own  expense." — 4 
Bl.  Com.  185:  2  Whart.  Cr.  L.  10  Ed. 
Sec.  1853.  and  citations. 

The  offense  was  unknown  to  the  laws 
of  California  prior  to  the  adoption  of 
the  Code.— Matthewson  v.  Fitch,  22  Cal. 
86.  To  same  effect  in  Hoffman  v.  Val- 
lejo,  45  Cal.  554. 

A  contract  between  client  and  attor- 
ney, w^herein  it  Is  stipulated  that  the 
attorney  shall  receive  a  certain  per 
cent,  for  the  collection  of  a  clalTn  upon, 
or  out  of,  th*  amount  collected.  Is  not 
champertous,  there  being  no  agree- 
ment on  the  part  of  the  attorney  to 
bear  the  expenses  of  the  litigation,  or 
to  save  the  client  harmless  from  costs. 
—Moses  v.  Bagley  &  Sewell,  55  Qa.  283: 
Meeks  v.  Dewberry,  57  Ga.  263,  folding 
the   contract    champertous.    being   ex- 


CHAMPERTOUS  CONTRACT:  An 
agreement  by  which  an  attorney  is  to 
receive  for  his  services  In  recovering 
a  claim,  a  part  of  the  claim  or  thing 
to  be  recovered,  is  champertous  and 
void. — Scobey  v.  Ross,  18  Ind.  117,  and 
citations.  In  Quigley  v.  Thompson,  53 
Ind.  317,  the  court  held  contract  void 
for  maintenance. 

A  contract  between  an  attorney  and 
client,  whereby  the  attorney  Is  to  In- 
stitute and  prosecute  suits,  at  his  own 
expense  for  the  recovery  of  property 
belonging  to  or  claimed  by  the  client, 
for  which  his  only  compensation  Is  to 
be  a  portion  of  the  property  recovered, 
however  honestly  entered  Into  and 
carried  out,  Is  champertous  and  void. — 
Thompson  v.  Reynolds,  73  111.  11,  dis- 
tinguishing case  of  Newklrk  v.  Cone, 
18  111.  449,  citing  Gilbert  v.  Holmes,  64 
111.  548  ,and  following  case  of  Scobey  v. 
Ross.  13  Ind.  117;  Boardman  &  Brown 
V.  Thompson,  25  Iowa.  487,  holding  that 
though  there  Is  no  express  statute 
against  champerty  In  Iowa,  the  aid  of 
Its  courts  will  not  be  given  to  enforce 
contracts  which  are  In  their  nature 
champertous  and  against  public  policy. 

COMPENSATION  NOT  FORFEIT- 
ED BY  CHAMPERTY:  A  counsel 
does  not  forfeit  his  right  to  full  com- 
pensation for  services  by  entering  Into 


IW   ATTORNEYS  NOT  TO  DEFEND  CERTAIN  PROSECUTIONS  Ch,  CCXIIl 


a  champertous  contract;  and  where, 
from  his  client's  insolvency,  a  suit  at 
law  would  be  fruitless,  equity  will  take 
jurisdiction,  and  decree  compensation 
out  of  the  property  recovered. — Rust 
V.  Larue,  14  Am.  Dec.  172,  but  in 
Thurston  v.  Percival,  1  Pick.  415,  the 
court  held  that  while  the  agreement 
was  void,  yet  plaintiff  might  recover 
on  a  quantum  merlut  for  services  ren- 
dered up  to  time  of  making  agreement: 
but  see  Lathrop  v.  Amherst  Bank,  'J 
Mete.  489;  Backus  v.  Bryon,  4  Mich. 
535;  and  Martin  v.  Clarke,  8  R,  I.  389. 
wherein  agreement  was  held  to  be 
champertous  and  void.  Quigley  v. 
Thompson.  53  Ind.  317.  the  court  held 
contract  void  for  maintenance. 

CONTINGENT  FEES:  Contingent 
fees  to  attorney  at  law  are  not  against 
law  or  public  policy. — Newkirk  v.  Cone, 
18  111.  449,  but  see  Thompson  v.  Rey- 
nolds, 73  111.  11.  supra;  White  v.  Rob- 
erts, 4  Dana,  172. 

Contracts  to  pay  for  professional 
services  in  preparing  and  advocating 
Just  claims  against  the  government, 
are   legal   if   they   are   free   from   any 

Section  4673.  Altorncys  Forbidden  to  Defend  Pro- 
secutions Carried  on  by  Their  Partners:  Every  attorney 
who  directly  or  indirectly,  advises  in  relation  to,  or  aids,  or  promotes 
the  defense  of  any  action  or  proceeding  in  any  court,  the  prosecution 
of  which  is  carried  on,  aided,  or  promoted  by  any  i^erson  as  prosecu- 
ting attorney,  or  other  public  prosecutor  with  whom  such  person  is 
directly  or  indirectly  connected  as  a  partner,  or  who,  having  himself 
prosecuted  or  in  any  manner  aided  or  promoted  any  action  or  proceed- 
ings in  any  court  as  prosecuting  attorney  or  other  public  prosecutor, 
afterwards,  directly  or  indirectly,  advises  in  relation  to,  or  takes  any 
part  in  the  defense  thereof,  as  attorney  or  otherwise,  or  who  takes  or 
receives  any  valuable  consideration  from,  or  on  behalf  of  any  defend- 
ant in  any  such  action,  upon  any  understanding  or  agreement  what- 
ever having  relation  to  the  defense  thereof,  is  guilty  of  a  misdemea- 
nor, and  in  addition  to  the  punishment  prescribed  therefor,  forfeits 
his  license  to  practice  law. 


taint  of  fraud,  misrepresentation  or 
unfairness. — Stanton   v.   EJmbry,   93   U. 

5  983 

ATTORNEY,  ASSIGNME^^T  TO. 
CHAMPERTY:  An  assignment  to  an 
attorney  of  a  rigrht  of  action  for  the 
express  purpose  of  enabling  him  to 
bring-  action  upon  it,  under  a  stipula- 
tion that  he  and  his  law  partner  were 
to  have  more  than  two -thirds  of  it  for 
their  purposes  therein,  is  champertous 
and  void. — Dahms  v.  Sears,  13  Or.  47,  11 
Pac.  891. 

The  fact  that  an  assignee  of  a  note 
was  an  attorney  is  insufficient  to  show 
that  it  was  assigned  for  the  purpose  nf 
bringing  suit,  as  prohibited  by  Code 
of  Civ.  Proc.  Sec.  73. — Cretean  v.  Poote 

6  Thorn  Glass  Co.  57  N.  Y.  Supp.  1103. 
CHAMPERTY     BEFORE     SUIT 

COMMENCED:  It  is  not  necessary  to 
render  a  contract  champertous  that 
there  should  be  a  suit  commenced  at 
the  time. — Rush  v.  Larne,  14  Am.  Dec. 
172. 

Special  proceedings. — Tilden  v.  Ait- 
kin, 55  N.  Y.  Supp.  735. 


1887  R.  S.  Sec.  6525. 

DISBARRING  OF  ATTORNEY: 
Where  an  attorney  persuades  a  person 
to  appear  in  the  Unltel  States  land  of- 
fice and  make  an  oath  to  an  affidavit 
relating  to  desert  land  entries,  and  to 
falsely  personate  and  represent  herself 
to  be  another  person,  who  had  prior 
thereto  made  a  desert  land  entry  at 
such  office,  he  will  be  disbarred. — In  re 
Badger  (Idaho).  35  Pac.  839. 

It  is  a  general  and  well  settled  rule 
ehat  an  attorney  who  has  acted  as  such 
for  one  side  cannot  render  services  pro- 
fessionally in  the  same  case  to  the 
other  side,  nor,  in  any  event,  whether 
It  be  in  the  case  or  not,  can  he  assume 


a  position  hostile  to  his  client,  and  one 
inimical  to  the  very  interests  he  wa4s 
engaged  to  protect;  and  it  makes  no 
difference,  in  this  respect,  whether  the 
relation  itself  has  been  terminated,  for 
the  obligation  of  fidelity  and  loyalty 
still  continues. — In  re  Boone,  83  Fed. 
952,  and  citations. 

It  is  sufilcient  cause  for  disbarment 
for  an  attorney  and  counselor  to  urgQ 
and  aid  in  the  prosecution,  and  then 
appear  for  the  defense  of  a  person 
charged  with  crime;  or  to  encouragre 
the  commencement  of  proceedings 
which  he  knows,  or  has  reason  to  know, 
are  illegal  or  unjust. — In  re  Stephens. 
77  Cal.  367,  19  Pac.  646.  citing  Weeks  on 
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attorneys  and    Counselors,  pp.   440  et  for  disbarment  that  attorney  disbarred 

seq.     See  Valentine  v.  Stewart,  15  Cal.  in  another  state  secured  admission  to 

387;   In  re  Stephens,  84  Cal.  77.  24  Pac.  practice  in   Oklahoma  upon  certificate 

46,  modifying  order  theretofore  entered  Issued  before  such  disbarment. — Dean 
in  In  re  Stephens,  77  Cal.  357,  19  Pac.  v.  Stone  (Okl.),  35  Pac.  578. 

646.    In  re  Cowdery,  69  Cal.  32,  10  Pac.  An  attorney  may  be  disbarred  for  re- 

47,  and  citations,  which  see  for  full  fusing:  to  pay  over  to  his  client  money 
discussion  of  subject.  collected. — State   v.   Baum    (Mont.),   35 

An  attorney  who  obtains  money  from  Pac.  108. 

a  client  on  false  representations  that  it  An  attorney  who  obtained  money  for 

is  necessary  to  deposit  it  in  court,  and  services    from    a    sruardian,    who    had 

retains  it,  not  intending  to  deposit  it,  been   directed   by  a  judge   not  having 

and   disobeys  order  of  court  to  repay  any  jurisdiction  of  the  case,  not  to  pay 

money,    should    be    disbarred. — In     re  out  any  money,  is  not  guilty  of  con- 

Burris  (Cal.),  36  Pac.  101.    An  accusa-  tempt,    warranting   disbarment. — In    re 

lion  for  the  removal  of  an  attorney  on  Kowalsky  (Cal.),  35  Pac.  77. 

information,   unsupported   by  affidavit,  An  order  or  judgment  of  disbarment 

is  insufflcient. — In  re  Hudson  (Cal.),  36  of  an  attorney  Is  not  necessarily  final 

Pac.  812.     A  proceeding  on  the  ground  and    conclusive    for    all    time. — In    re 

of     the     embezzlement     of     a     client's  Treadwell.  114  Cal.  24,  45  Pac.  993. 

money  will  not  be  entertained  till  the  Where,  on   proceedings  to  disbar  an 

truth  of  the  charges  has  been  settled  attorney   for   perjury,    the   evidence    is 

on  a  criminal  prosecution,  or  in  an  ac-  conflicting,  the  proceedings  will  be  dls- 

tion  to   recover  the  money. — Wyatt   v.  missed  to  accord  the  accused  the  right 

Stephens   (Cal.),  36  Pac.  586.     Disbar-  of    trial    by    jury.— Kx    parte    Cowing 

ment  for  unprofessional  conduct. — Peo-  (Ore.),  38  Pac.  1090. 
pie  v.  Pearson,  55  Cal.  472.    It  is  ground 

Section  4678.    Limilations  of  Preceding  Section:     The 

]jreceding  Section  does  not  prohibit  an  attorney  from  defending  him- 
self in  person  as  attorney  or  counsel  when  prosecuted,  either  civilly  or 
criminally. 

1887  R.  S.  Sec.  6526. 

Section  4674.  Crrand  Juror  Actings  After  Cliallenge 
lias  lieen  Allowed:  Every  grand  juror  who,  with  knowledge 
that  a  challenge  interposed  against  him  by  a  defendant  has  been  al- 
lowed, is  present  at,  or  takes  part,  or  attempts  to  take  part  in  the 
consideration  of  the  charge  against  the  defendant  who  interposed  the 
challenge  or  the  deliberations  of  the  grand  jury  thereon,  is  guilty  of 
a  misdemeanor. 

1887  R.  S.  Sec.  6527. 

Section  467tf.  Bribing^  members  or  Councils,  Com- 
missioners, etc:  Every  person  who  gives  or  offers  a  bribe  to  any 
member  of  any  common  c6uncil,  board  of  commissioners,  or  board  of 
trustees  of  any  county,  city  or  corporation,  with  intent  to  corruptly 
influence  such  member  in  his  action  on  any  matter  or  subject  pending 
before  the  body  of  which  he  is  a  member,  and  every  member  of  either 
of  the  bodies  mentioned  in  this  Section,  who  receives  or  offers  to  re- 
ceive any  such  bribe,  is  punishable  by  imprisonment  in  the  State  prison 
for  a  term  not  less  than  one  nor  more  than  fourteen  years. 

1887  R.  S.  Sec.  6528;    1864  p.  457,  Sec.  93. 

Section  4676.  Criminal  Contempts:  Every  person  guilty 
of  any  contempt  of  court,  of  either  of  the  following  kinds,  is  guilty  of 
a  misdemeanor : 

I.  Disorderly,  contemptuous,  or  insolent  behavior  committed  dur- 
ing the  sitting  of  any  court  or  justice,  in  immediate  view  and  presence 
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of  the  court,  and  directly  tending  to  interrupt  its  proceedings  or  lo 
impair  the  respect  due  its  authority ; 

2.  Behavior  of  the  like  character  committed  in  the  presence  of 
any  referee,  while  actually  engaged  in  any  trial  or  hearing,  pursuant 
to  the  order  of  any  court,  or  in  the  presence  of  any  jury  while  act- 
ually sitting  for  the  trial  of  a  cause,  or  upon  any  inquest  or  other  pror 
ceedings  authorized  by  law; 

3.  Any  breach  of  the  peace,  noise,  or  other  disturbance  directly 
tending  to  interrupt  the  proceedings  of  any  court ; 

4.  Wilful  disobedience  of  any  process  or  order  lawfully  issued  by 
any  court; 

5.  Resistence  wilfully  offered  by  any  person  to  the  lawful  order 
or  process  of  any  court ; 

6.  The  contumacious  and  unlawful  refusal  of  any  person  to  be 
sworn  as  a  witness ;  or,  when  so  sw^orn,  the  like  refusal  to  answer  any 
material  question ; 

7.  The  publication  of  a  false  or  grossly  inaccurate  report  of  the 
proceedings  of  any  court. 


1887  R.  S.  Sec.  6529. 

Sees.  3013,  3034,  3035,  C.  Civ.  Proc. 

CONTEMPTS,  POWER  OF  COURT 
TO  PUNISH:  The  power  of  a  court 
to  punish  for  an  alleged  contempt  of 
Its  authority,  though  undoubted,  is  in 
its  nature  arbitrary,  and  its  exercise 
is  not  to  be  upheld,  except  under  the 
circumstances,  and  in  the  manner  pre- 
scribed by  le-w. — Batchelder  v.  Moore, 
42  Cal.  412.  Cited  to  same  effect  is 
State  V.  Markuson,  5  N.  Dak.  160.  64 
N.  W.  934,  holding  further,  no  right  to 
jury  trial  in  such  matters. 

Contempt  proceedings  are  invalid  un- 
less case  is  within  provisions  of  law 
authorizing  such  proceedings. — Batch - 
elder  v.  Moore,  42  Cal.  412.  Cited  to 
same  effect  in  Lezinsky  v.  Superior 
Court,  72  Cal.  511,  14  Pac.  104,  annulling 
order  imposing  fine  for  refusal  tTo  obey 
notary's  subpoena;  dissenting  opinion 
In  ex  parte  Henshaw,  73  Cal.  508,  15 
Pac.  110,  main  opinion  sustaining  order 
for  continuing  to  exercise  functions  of 
public  office  after  having  been  adjudged 
usurper  thereof;  dissenting  opinion  in 
In  re  Jessup,  81  Cal.  482,  21  Pac.  976 
and  22  Pac.  742,  1028,  discussing  pow- 
ers of  legislature  over  courts  In  relation 
to  granting  rehearlngs  on  appeal. — 
Schwartz  v.  Superior  Court,  111  Cal. 
112,  43  Pac.  580,  on  point  that  finding 
and  judgment  must  be  construed 
strictly  in  favor  of  accused,  and  an- 
nulling order  based  on  alleged  viola- 
tion of  Injunction;  and  see  ex  parte 
O'Brien,  127  Mo.  488,  30  S.  W.  158.  nn 
point  that  no  presumption  will  be  In- 
dulged In  support  of  commitment;  and 
Hawes  v.  State,  46  Neb.  151,  on  same 
point;  State  v.  Frew,  24  W.  Va.  437, 
444,  49  Am.  Rep.  258-261,  holding  pun- 


ishable, however,  publication  of  newR- 
paper  articles  reflecting  on  court. 

Order  punishing  for  contempt,  com- 
mitted outside  of  presence  of  court  is 
void  if  based  on  insufficient  affidavit. 
Cited  to  same  effect  in  Phillips  v. 
Welch.  12  Nev.  164-17^,  holding  affi- 
davit sufficient  and  denying  certiorari 
to  quash  order. — State  v.  Root,  5  N. 
Dak.  496;  Hawthorne  v.  State.  45  Neb. 
874,  and  State  v.  Southland,  3  S.  Dak. 
506,  holding  affidavit  insufficient: 
Thomas  v.  People,  14  Colo.  258.  28  Pac. 
326;  State  v.  Henthorn.  46  Kan.  618.  26 
Pac.  937;  State  v.  Horner,  16  Mo.  App. 
194,  discussing  rights  of  accused  and 
denying  mandamus  to  compel  adjudica- 
tion for  contempt;  and  State  v.  Kaiser, 
20  Or.  60,  23  Pac.  964,  reversing  order 
when  no  affidavit  filed.  Distinguished 
ex  parte  Robinson,  71  Cal.  610,  12  Pac. 
794,  holding  affidavit  unnecessary  when 
contempt  committed  in  presence  of 
court. 

CONTEMPT:  People  v.  O'Neil,  47 
Cal.  110,  holding  judgment  appealable 
Imposing  three  hundred  dollars'  dnt. 
(but  see  Huerstal  v.  Mulr,  62  Cal.  481, 
denying  right  to  appeal,  and  on  same 
point,  Phillips  V.  Welch,  11  Nev.  19?. 
S.  C.  11  Nev.  169  ;  ex  parte  Hollls,  59 
Cal.  408,  holding  also,  habeas  corpus  to 
lie,  and  holding  order  improper  under 
facts;  State  v.  Knight,  3  S.  Dak.  512, 
54  N.  W.  412;  People  v.  District  Court. 
6  Colo.  537.  sustaining  such  proceed- 
ings by  prohibition,  for  want  of  Juris- 
diction; State  v.  Judges,  32  La.  Ann. 
1262,  granting  certiorari  when  respond- 
ent given  no  opportunity  to  make  de- 
fense. Notes  on  Cal.  Rep.  3  Vol.  308- 
304;  People  v.  Carrlngton,  5  Utah,  681, 
17  Pac.  735;  In  re  Burrows,  Petitioner. 
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33  Kan.  675,  7  Pac.  148.    Contempts  re-  man  v.  State.  105  Ind.  515,  5  N.  E.  556; 

viewable   on   certiorari. — State   ex   rel.  In  re  Jessup,  81  Cal.  408,  21  Pac.  97«, 

Simard    v.     Fourth     Judicial     District  and  22  Pac.  742,  1028. 

Court  18  Mont  347.  34  Pac.  89;   State  ^CORPORATION,    CONTEMPT:       It 

Twif.    aR^^^T.^'i  '       ^""^^      has  been  held  that  municipal  corpora- 

^.wiB.;,  05  1^  It.  A.  004.  ^j^^g  ^^^  ^^^  ^^  guilty  of  contempt  for 

Contempts    not    reviewable.— Sayers  disobeying  an   injunction,   but   its   of- 

V.  Superior  Court  84  Cal.  642,  24  Pac.  fleers  who  disobey  the  writ  may  be.— 

296.  Bass  V.  City  of  Shakopee,  27  Minn.  250; 

Removing    witness    from    county. —  yy^it   other   corporations   may  be   pun- 

Baldwin  V.  State,  11  Ohio  St  681.  over-  ig^ed  for  contempts.— People  V.  Albany 

ruled  in  Hale  v.  State  (Ohio),  :<5  L.  R.  &  y.  R.  Co.  12  Abb.  Pr.  171,  20  How. 

^  254.  358;  United  States  v  .Memphis  &  L.  R. 

Imprisonment  for  contempt  of  court.  R.  Co.  6  Fed.  Rep.  287;  The  Mayor,  etc. 

Stonehall  v.  Stonehall,  146  Ind.  447.  of  New  York,  etc.,  v.  Staten  Is.  Ferry 

Power  of  the  legislature   to   control  Co.  64  N.  Y.  622 ;  Golden  Gate  M.  Co.  v. 

and  provide  for  the  procedure  of  the  Superior  Court,  65  Cal.  187,  3  Pac.  628. 

courts,    in    respect    to    their    inherent  Refusal    of    witness    to    answer. — See 

powers,  as  in  the  matter  of  contempt,  Ware  v.  Robinson,  9  Cal.  107;   People 

has   always   been    recognized    by   thiF  v.  O'Neal,  47  Cal.  109;   Adam  v.  Has- 

court — Warner    v.    Hall,     1    Cal.     90;  kell,  6  Cal.  318;   ex  parte  Cohn,  6  Cal. 

Batchelder  v.  Moore,  42  Cal.  412;  Gal-  319;  ex  parte  Rowe,  7  Cal.  175;  Whlttem 

land  V.  Galland,  44  Cal.  475;  Fabretti  v.  v.  State,  36  Ind.  207;  ex  parte  Wright. 

Superior  Court  77  Cal.  305,  19  Pac.  481,  65   Ind.  512;    Gandy  v.   State,   13   Neb. 

but  the  legislature  cannot  take  away  452,  14  N.  W.  143;    State  v.  Knight  3 

the  power  to  punish  for  contempt  or  S.  Dak.  512,  54  N.  W.  412.    Publication 

declare   that  any  act   which   amounts  of  false  report  of  court .  proceedings. — 

to  a  contempt  shall  not  be  punished  as  See  Matter  of  Levi  Parsons,  1  Cal.  539. 
such.— Little  v.  State,  90  Ind.  338;  Hol- 

Section  4677.     False  C'crtiflcates  by  Public  Officers: 

Every  public  officer  authorized  by  law  to  make  or  give  any  certificate 
or  other  writing,  who  makes  and  delivers  as  true  any  such  certificate 
or  writing,  containing  statements  which  he  knows  to  be  false,  is 
guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6530. 

Section  4678.  Disclosing  Fad  of  Indictment:  Every 
grand  juror,  prosecuting  attorney,  clerk,  judge,  or  other  officer,  who 
except  by  issuing  or  in  executing  a  warrant  of  arrest,  wilfully  dis- 
closes the  fact  of  a  presentment  or  indictment  having  been  made  for 
a  felony,  until  the  defendant  has  been  arrested,  is  guilty  of  a  misde- 
meanor. 

.1887  R.   S.   Sec.   6531;    1864   p.   262-263,  Sees.  218-219. 

Section  4670.  Crrand  Juror  Disclosing  what  Trans- 
pired Befbre  Jury:  Every  grand  juror  who,  except  when 
required  by  a  court,  wilfully  discloses  any  evidence  adduced  before 
the  grand  jury,  or  anything  which  he  himself  or  any  other  member 
of  the  grand  jury  may  have  said,  or  in  what  manner  he  or  any  other 
grand  juror  may  have  voted  c^n  a  matter  before  them,  is  guilty  of  a 
misdemeanor. 

1887  R.  S.  Sec.  6532. 

Section    4680.      maliciously      Procuring      Warrant: 

Every  person  who,  maliciously  and  without  probable  cause,  procures 
a  search  warrant  or  warrant  of  arrest  to  be  issued  and  executed,  is 
guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6533. 
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Scctton  4681.    Omission  or  Duty   by  Public  Officer: 

Every  wilful  omission  to  perform  any  duty  enjoined  by  law  upon  any 
public  officer,  or  person  holding  any  jAiblic  trust  or  employment, 
where  no  special  provision  shall  have  been  made  for  the  punishment 
of  such  delinquency,  is  punishable  as  a  misdemeanor. 

1887  R.  S.  Sec.  6534:  1864  p.  399,  See.  8. 

Section  4689.  Penalty  wiien  not  Prescribed:  When 
an  act  or  omission  is  declared  by  a  statute  to  be  a  public  offense, 
and  no  penalty  for  the  offense  is  prescribed  in  any  statute,  the  act  or 
omission  is  punishable  as  a  misdemeanor. 

1887  R.  S.  Sec.  6535. 

Section  4683.  Officer  Requiring  or  Accepting^  Pay 
fVom  Soldier  for  Pension  Services:  Any  judge,  clerk  of 
court,  probate  clerk,  county  audit(jr  or  any  other  county  officer  who 
shall  require  and  accept  fees  from  any  honorably  discharged  soldier 
or  seaman,  or  the  widow,  orphan  or  legal  representative  of  such 
soldier,  seaman,  widow  or  orphan  for  administering  any  oath  or 
giving  any  official  certificate  for  the  procuring  of  any  pension,  bounty 
or  back  pay,  or  for  administering  any  oath  and  giving  the  certificate 
required  upon  any  voucher  for  collection  of  periodical  dues  from  the 
pension  agent,  or  for  any  services  rendered  in  perfecting  any  voucher 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof, 
shall  be  fined  in  any  sum  not  less  than  ten  dollars  nor  more  than  fifty 
dollars. 

1899,  5th  Ses.  p.  242;  1895,  3d  Ses.  p.  36. 

Section  4684.  Persons  IJniawtuily  Holding  Them- 
selTes  out  as  Sheriff^  Deputy  SlieriflT,  etc.:  Any  person 
or  i^ersons  who  shall  in  this  State  unlawfully  exercise  or  attempt 
to  exercise  the  functions  of,  or  hold  himself  or  themselves  out  to 
any  one,  as  a  deputy  sheriff,  marshal,  policeman,  constable  or  peace 
officer,  or  any  f>erson.  whether  acting  in  his  own  behalf  or  as  an  offi- 
cer of  the  law,  or  as  the  authorized  or  unauthorized  agent  or  rep- 
resentative of  another,  or  of  any  association,  corporation  or  com- 
pany, who  shall  bring  or  cause  to  be  brought,  or  aid  in  bringing  into 
this  State  any  armed  or  unarmed  police  force  or  detective  agency 
or  force,  or  any  armed  or  unarmed  body  of  men  for  the  suppression 
of  domestic  violence  shall  be  guilty  of  a  felony,  and,  on  conviction 
thereof,  shall  be  punished  by  imprisonment  in  the  State  prison  for 
not  less  than  two  years  and  not  more  than  five  years:  Provided, 
That  the  legislature  or  the  executive,  when  the  legislature  cannot  be 
convened,  may  call  upon  the  lawfully  constituted  authorities  of  the 
United  States  for  protection  against  invasion  and  domestic  violence, 
as  provided  in  Section  four  Article  four  ()f  the  Constitution  of  the 
United  States. 

1899,  5th  Ses.  p.  9,  Sec.  2;  1891,  1st  Ses.  p.  16,  Sec.  2. 

Section  4683.  Claim  to  Bounty,  False  Affidavit, 
Penalty:  Any  person  who  shall  make  a  false  affidavit  in  relation 
to  claim  for  bounty  under  Sections  1590  to  1593  of  the  Political  Code, 
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shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be 
punished  by  a  fine  not  less  than  one  hundred  dollars,  nor  more  than 
three  hundred  dollars  or  by  imprisonment  in  the  county  jail  not  to 
exceed  six  months,  or  both. 

1901.  6th  Ses.  p.  205,  Sec.  4. 

CHAPTER   CCXIV. 

CONSPIRACY. 

Section.  SecUon. 

4686.  Criminal    conspiracy,    what    con-       4687.  Conspiracy  to  take  mining  claims, 
stitutes.  etc. 

CONSPIRACY. 

Section  4686.  Criminal  Conspiracy,  wliat  Consti- 
tutes:    If  two  or  more  i>ersons  conspire : 

1 .  To  commit  any  crime ; 

2.  Falsely  and  maliciously  to  indict  another  for  any  crime,  or  lu 
procure  another  to  be  charged  or  arrested  for  any  crime ; 

3.  Falsely  to  move  or  maintain  any  suit,  action,  or  proceeding ; 

4.  To  cheat  and  defraud  any  person  of  any  property  by  any 
means  which  are  in  themselves  criminal,  or  to  obtain  money  or  prop- 
erty by  false  pretenses ;  or, 

5.  To  commit  any  act  injurious  to  the  public  health,  to  public 
morals,  or  for  the  perversion  or  obstruction  of  justice  or  the  due  ad- 
ministration of  the  laws;  they  are  punishable  by  imprisonment  in 
the  county  jail  not  exceeding  one  year,  or  by  fine  not  exceeding  one 
thousand  dollars,  or  both. 

1887  R.  S.  Sec.  6540;  1864  p.  461,  Sec.  lawful  trade  or  calling,   or  doin^r  any 

110.  other  lawful  act,"  and  that  "if  two  or 

INDICTABLE     CONSPIRACY:        A  more  persons  conspire  togrether  to  pre- 

consplracy  is  defined  by  Wharton  to  be  vent  another  person  by  violence  or  un- 

a   confederation  to  effect  an   unlawful  lawful    means"    from    so    doin^.    "and 

object  by  lawful  means,  or  by  unlaw-  while    engraged    In    carrying   out    such 

ful   means  a  lawful   object;    and   is  a  conspiracy     (the     conspirators)     com- 

misdemeanor  at  common  law.    It  is  on  mit  a  felony  or  some  other  unlawful 

all  sides  conceded  that  combinations  of  act  not  amounting  to  a  felony  upon  the 

two  or  more  persons  may  become  in-  body"    of   such    person,    "they   are   all 

dictable  when  directed  to  the  accom-  liable  for  the  acts  of  any  one  of  their 

*  plishment   either   of  an   illegal   obje<!t.  number    done    in    pursuance    of    such 

or  of  an   indifferent   object   by   illegal  conspiracy." — People    v.     Holmes,     118 

means.     The  conflict  begins  when    ve  Cal.  444,  50  Pac.  675;   McKee  v.  State, 

reach    those    combinations    which    aro  111   Idn.   378,   12   N.   E.   510;    Archer  v. 

assumed  to  be  indictable,  not  as  aimed  State.  106  Ind.  426,  7  N.  E.  225;  Casey  v. 

at  an  Indictable  offense,  but  from  the  Cincinnati  Typographical  Union  No.  3, 

Idea  that  the  policy  of  the  law  forbiJ«  12  L.  R.  A.  193;  Owens  v.  State,  16  Lea, 

the  reaching  of   the   attempted   object  1 :    United   States  v.  Wootten,   29  Fed. 

by  a  confederacy. — 2  Whart.  Cr.  L.   10  Rep.  702;  People  v.  Petheram,  64  Mich. 

Ed.  Sec.  1337,  and  citations.  252.    To  constitute  conspiracy  the  com- 

CONSPIRACY:     "No  person  has  any  blnation    must    be    corrupt. — Wool     v. 

right,  by  violence  or  unlawful   means.  State,  47  N.  J.  I^.  461.  1  Atl.  509. 
to   prevent  another   from   exercising  u 

Section  4687.  Conspiracy  lo  Takr  IHining  Claims, 
etc.:  In  all  cases  where  two  or  more  persons  associate  tlieirisclves 
together  for  the  purpose  of  obtaining  the  jxissession  of  any  ]t)de, 
gulch,  or  placer  claim,  then  in  the  actual  i)ossession  of  another,  oy 
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force  and  violence,  or  by  stealth,  and  proceed  to  carry  out  such  j.ur 

pose  by  making  threats  against  the  party  or  parties  in  possession,  om^' 

who  enters  upon  such  lode  or  mining  claim  for  the  purpose  ifr  resaid 

or  who  enters  upon  or  into  any  lode,  gulch,  placer  clairh.  quartz  mil^H^ 
or  other  mining  property,  or,  not  being  upon  such  prop«:rrty.  mike^^^- 

;'ny  threats,  or  makes  use  of  any  language,  sigT^s  or  gestures,    'cilcu 

i?ted  to  intimidate  any  p>erson  or  persons  at  work  on  said  pr  -in  »rfy 
from  continuing  to  work  thereon  or  therein,  or  to  intimidate  others 
from  engaging  to  work  thereon  or  therein,  every  such  ncrsc»ri  >o  f- 
fending  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6541;  1885  p.  31,     See  Sec.  4686. 
Sec.  3. 


CHAPTER  CCXV. 

CRIMES  AGAINST  CHASTITY.  MORALITY  AND  DECENCY. 


ABDUCTION  AND  SEDUCTION. 
Section. 

4688.  Women,  abduction  of. 

4689.  Seduction  for  purpose  of  prostitu- 

tion. 

4690.  Abduction. 

4691.  Admission  of  minors  to  places  of 

prostitution. 
ABANDONMENT      AND      NEGLECT 
OF  CHILDREN. 

4692.  Omitting    to    provide    child    with 

necessaries. 

4693.  Deserting  child. 

4694.  Minors  frequenting  saloons. 

ABORTIONS. 

4695.  Administering  drugs. 

4696.  Submitting  to  an  attempt  to  pro- 

duce miscarriage. 
BIGAMY,      INCEST,      AND      CRIMES 
AGAINST  NATURE. 

4697.  Bigamy  defined. 

4698.  Exceptions. 

4699.  Bigamy,  punishment  for. 

4700.  Marrying  husband  or  wife  of  an- 

other. 

4701.  Incest. 

4702.  Crime  against  nature. 

4703.  Penetration. 

4704.  Lewd  cohabitation. 
DISTURBING      RELIGIOUS      MEET- 
INGS. 

4705.  Disturbing  religious  meetings. 

4706.  Camp  meeting,  selling  liquors  at. 

4707.  Limitation  of  preceding  section. 

OPIUM  SMOKING. 

4708.  Places  of  resort,  sale  of,  destruc- 

tion of,  misdemeanor. 

4709.  Purchase  of  opium. 


Section. 

4710.  Smoking  of  opium. 

4711.  Persons   not   to   sell   intoxicating^ 

liquors  to  certain  persons. 

4712.  Persons  selling  or  giving  spiritu— 

ous  liquors,  etc.,  to  intoxicated, 
persons. 

4713.  Keeping  disorderly  house  by  per- 

sons retailing  liquors. 

4714.  Unlawful    for    druggists    to     selL 

certain  liquors  to  be  drunk  iik> 
or  upon  premises. 

4715.  Druggists  violating  provisions  o^ 

laws. 

4716.  Unlawful  to  sell  or  give  spirituous^ 

liquors,  etc..  to  minors. 

4717.  Selling  liquor  to  Indians. 
INDECENT    EXPOSURE^     OBSCENES^ 

BOOKS  AND  PRINTS. 

4718.  Indecent      exposure,      exhibitions^ 

and  pictures. 

4719.  Seizure   of  indecent   articles   au- 

thorized. 

4720.  Publishing    notices   of   means    to 

procure  abortion,  etc. 
DISORDERLY  HOUSES. 

4721.  Keeping  disorderly  houses. 
CRIMES  AGAINST  THE  MARRIAGE 

RELATIONS. 

4722.  Neglect  to  make  return  of  mar- 

riage. 

4723.  Issuing     license     to    incompetent 

persons. 

4724.  Minister    or    officer    solemnizing 

marriage  without  license. 

4725.  Marrying  under  false  representa- 

tions. 

4726.  Illegal  marriage. 


ABDUCTION    AND    SKDL'CTION. 

Section  4688.     Women,    Abduction    of:     fix  cry   person 

^^^o   takes   .i   woman   unlawfully,    .ii»  unsl     her     will,    an  1   by   foivC; 
n?<'Mace,  or   Uiress,  compels  i^.ei  to   :ruTy  hin\  or  lo  marry  any  other 
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.  or  to  ))e  defiled,  is  \ni\  shrill. ':  by  imnrisonnirnc  in  the  State 
not  less  than  two  nor  more  than  fourteen  years. 

.  S.   Sec.   6769:    1864   p.   445.   Sec.  53. 

tion  4680.     Seduction  for  Purpose  of  Pr^slitulion : 

person  who  inveigles  or  entices  any  unmarried  female,  of  previ- 

aste  character,  under  the  age  of  eighteen  years,  into  any  house 

ame,  or  of  assignation,  or  elsewhere,  for  the  purpose  of  prosti- 

or  to  have  illicit  carnal  connection  with  any  man;  and  every 

who  aids  or  assists  in  such  inveiglement  or  enticement,   is 

able  by  imprisonment  in  the  State  prison  not  exceeding  five 

or  by  imprisonment  in  a  county  jail  not  exceeding  one  year,  or 

ne  not  exceeding  one  thousand  dollars,  or  by  both  such  fine  and 

onment. 

good  reputation.  But  the  law  will  pre- 
sume her  previous  Ufe  and  conversa- 
tion were  chaste,  and  the  burden  of 
proof  is  on  the  defendant  to  show 
otherwise;  and  her  previous  virtue  can 
not  be  impeached  by  her  lewd  life  .ind 
conversation  after  she  has  been  en- 
tlced  away  and  had  her  mind  and  mor- 
also  corrupted  by  the  defendant.— 
Slocum  V.  People,  90  111.  274,  and  cases 
cited:  Com.  v.  Cook,  12  Met.  93;  State 
V.  Johnson  (Mo.),  22  S.  W.  463;  State  v. 
Gibson  (Mo.),  19  S.  W.  980;  State  v. 
Chrlsenthal,  106  N.  C.  676,  11  S.  EL  518; 
State  V.  McCrum,  38  Minn.  164.  86  N. 
W.  102;  that  it  must  be  house  of  ill 
fame  or  assignation  or  place  of  similar 
character;  the  word  prostitution  means 
common,  indiscriminate,  illicit  intei  - 
course,  and  not  merely  seduction,  or 
sexual  intercourse  confined  exclusively 
to  one  man. — 2  McClain's  Cr.  L.  Sec. 
1104,  and  citations;  State  v.  Ruhl.  8 
Iowa,  447.  Child  taken  from  some  per- 
son other  than  parents  or  guardian  — 
Ex  parte  Estrado,  88  Cal.  816,  26  Pac. 
?09,  Clark's  Cr.  L.  Sec.  93,  and  notes 
thoreunder;  People  v.  Cook,  61  Cal.  478. 
Procuring:  female  for  single  act  of  in- 
tercourse.— Haygood  v.  State,  98  Ala. 
61,  13  So.  325;  People  v.  Roderigas,  49 
Cal.  9;  Com.  v.  Cook,  12  Mete.  93;  Car- 
penter V.  People,  8  Barb.  603;  Osborn 
V.  State,  52  Ind.  526;  Reg.  v.  Manktelow. 
6  Cox.  C.  C.  143;  Reg.  v.  Frazer,  8  Cox 
C.  C.  446. 

CUSTODY  OF  PARENT  OR 
GUARDIAN:  The  offense  may  be 
committed  by  taking  from  the  custody 
of  the  mother,  although  the  father 
may  be  living  and  have  the  better  right 
to  such  custody,  and  may  have  given 
his  consent  to  the  taking. — 2  McClain's 
Cr.  L.  Sec.  1101;  People  v.  Fowler,  88 
Cal.  136,  25  Pac.  1110;  People  v.  De 
Mousset,  71  Cal.  613.  12  Pac.  788. 

FEMALE  UNDER  EIGHTEEN 
YEARS  OF  AGE,  UNCHASTITY  AS 
A  DEFENSE:  The  fact  that  a  femalo 
was  unchaste  is  no  defense  to  an  in* 


H,  S.  Sec.  6770. 

JCTION  FOR  PURPOSES  OF 
ITUTION:  It  is  sufficient  to 
ite  the  crime  of  abduction  that 
living  with  her  parents  is  in- 
by  persuasion  or  inducements, 
o  some  convenient  place  from 
her's  house  in  the  immediate 
rhood,  for  the  purpose  of  pros- 
,  where  she  is  gone  only  for  an 
•  two  at  a  time,  continuing  to 
rlth  her  parents  all  the  time.— 
V.  People.  90  111.  274. 
rCEMENTS  TO  PERSUADE 
:ATERIAL.:  The  kind  and  ex- 
seductive  arts  which  will  satis- 
aw  in  such  case  do  not  depend 
ly  absolute  rule,  if  the  induce- 
leld  out  do,  as  a  matter  of  fact, 
he  young  woman  from  her  par- 
3use,  then  both  the  letter  and 
f  the  statute  are  met,  so  far  as 
ng  or  enticing  are  involved. — Id. 
:>OSE  OF  ENTICING  AWAY: 
s  the  enticing  of  a  female  from 
ents'  house  solely  for  the  pur- 
having  illicit  Intercourse  with 
the  party  so  enticing,  is  not  an 
under  the  statute,  unless  such 
irse  is  of  such  a  character  as 
s  to  concubinage.  The  purpose 
e    prostitution    or    concubinage. 

?OSE:  The  purpose  of  taking 
:\ng  a  young  woman  from  her 
ontemplated  by  the  statute  is 
Bting  In  the  mind  of  the  perpe- 
»f  the  offense,  and  the  law  doerf 
ulre   that   such   purpose   should 

the  mind  of  the  victim,  or  bo 
d  or  known  to  her  at  the  time, 
•t  necessary  to  the  offense  that 
Ity  party  shall  succeed  In  re- 
the  female  to  a  state  of  concu- 
or  to  that  of  a  common  pros- 
Id. 
3TITY:       Under    the    atalute    of 

the  female  abducted  or  en- 
way  must  possess  actual  per- 
^Irtue,    aa    distinguished    from 
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dlctment  under  Rev.  St.  1889,  Sec.  3484, 
for  taking  away  a  female  under  eigh- 
teen years  of  age  from  her  father  for 
the  purpose  of  concubinage. — State  v. 
Johnson,  115  Mo.  480,  22  S.  W.  463.  For 
enticing  away  females  under  eighteen, 
and  sixteen  years  of  age,  see  respec- 
tively, State  V.  Teasal,  74  Mo.  524;  Reg. 
V.  Mycock,  12  Cox  C.  C.  28;  People  v. 
Carrier,  46  Mich.  442.  If  defendant  took 
a  female  under  eighteen  years  of  age 
away  for  the  purpose  of  concubinage, 
he  was  guilty  whether  or  not  he  act- 
ually had  sexual  Intercourse  with  her. 
— State  V.  Richardson  (Mo.),  23  S.  W. 
769;  Henderson  v.  People.  124  111.  607, 
17  N.  E.  68. 

CONSENT:  No  matter  how  willing- 
ly she  may  go,  the  crime  is  committed 
if  she  is  enticed  to  go  without  the  con- 
sent of  her  legal  custodian,  and  it  is 
not  necessary,  therefore,  that  the  tak- 
ing be  with  force  or  violence. — 2  Mc- 
Clain  on  Cr.  L.  Sec.  1102.  and  citations. 

KNOWLEDGE  AS  TO  AGE:  Where 
the  criminality  depends  upon  the  age 
of  the  girl,  a  mistake  on  the  part  of  the 
denfendant  as  to  her  age,  and  a  bona 
fide  belief  that  she  is  over  the  age 
specified  by  the  statute,  will  be  imma- 
terial.—2  McClain  on  Cr.  K  Sec.  1105. 

FALSE  REP  RESENTATIONS : 
Proof  that  defendant  by  false  repre- 
sentations persuaded  an  unmarried 
female  to  go  with  him  to  a  neighbor- 
ing town  ,and  there,  having  induced 
partial  intoxication,  had  repeated  sex- 
ual intercourse  with  her,  will  not  sup- 
port an  indictment  for  enticing  her 
away,  "for  purposes  of  prostitution." — 
State  V.  Stoyell,  54  Me.  24. 

PROCURES  ANY  FEMALE,  ETC.: 
To  "procure  a  female  to  have  illicit 
carnal   connection   with   any   man,'*   Is 

Section  4690.  Abduction:  Every  person  who  takes  away 
any  female  under  the  age  of  eighteen  years  from  her  father,  mother, 
guardian,  or  other  person  having  the  legal  charge  of  her  person 
without  their  consent,  for  the  purpose  of  prostitution,  is  punishable 
by  imprisonment  in  the  State  prison  not  exceeding  five  years,  and  a 
fine  not  exceeding  one  thousand  dollars. 

1887  R.  S.  Sec.  6771.  ance  of  age  Is  People  v.  Dolan.  96  Cal. 

ABDUCTION     OF     GIRL     UNDER       315,  31  Pac.  107,  citing  People  v.  Fow- 
EIGHTEEN    YEARS    FROM    FATH-       ler.   88   Cal.   138,   25  Pac.   1110;    Reg.   v. 


the  offense  of  a  procurer  or  procuress 
— of  a  pander.  This  is  the  natural 
meaning  of  the  words — the  fair  import 
of  the  terms  of  the  statute — and,  in  our 
opinion  this  construction  affects  the 
objects  had  in  view  by  the  law-makers 
in  its  enactment.  The  argument  for 
the  people  is  that,  as  a  seducer  is  a 
person  who  prevails  upon  a  female — 
theretofore  chaste — to  have  illict  car- 
nal connection  with  himself,  he  is 
thereby  brought  within  the  mere  words 
of  the  statute,  and  so  made  liable  to 
the  punishment  it  inflicts.  But  we 
think  that  this  rule  can  not  be  main- 
tained by  any  rule  of  fair  interpreta- 
tion. The  statute  uses  the  word  "pro- 
cure." The  recognized  meaning  of  this 
word  in  the  connection  in  which  it  ap- 
pears in  the  statute,  refers  to  the  act 
of  the  person  who  "procures  the  grat- 
iflcation  of  the  passion  of  lewdness 
for  another."  The  subsequent  words, 
"with  any  man"  ("procures  any  female 
to  have  illicit  connection  with  any 
man"),  therefore,  so  far  from  being  in- 
consistent with  this  construction,  lend 
it  support. — People  v.  Roderigas,  49 
Cal.  9. 

SETDUCTION:  The  seduction  of  a 
female  is  not  an  offense  within  Sec.  266. 
Such  section  refers  to  one  who  pro- 
cures the  gratiflcation  of  the  passion  of 
lewdness  in  another. — People  v.  Reder- 
igas,  49  Cal.  9. 

The  testimony  of  medical  experts  in 
a  trial  for  rape,  as  to  the  effect  of  in- 
decent liberties  upon  the  mind  of  the 
female,  is  inadmissible.  Such  acts  are 
to  be  classed  under  the  head  of  so- 
licitations and  distinguish  the  crime  of 
seduction  from  that  of  rape. — People  v. 
Royal,  53  Cal.  62. 


ER:  Under  Sec.  267  of  the  Penal  Code 
the  people  are  not  bound  to  allege  or 
prove  that  the  defendant  knew  the 
girl  was  under  18  years  of  age.  "The 
gist  of  the  offense  is  the  taking  away 
of  the  child  against  the  will  of  the 
person  having  legal  charge  of  her,  for 
the  purpose  of  prostitution:"  and  one 
who  does  so  acts  at  his  peril,  and  can 
not  defend  himself  on  the  plea  of  Ig- 
norance as  to  the  age  of  the  child. — 
People  V.  Fowler,  88  Cal.  136,  25  Pac. 
lUO,    To  the  samo  effect  ai  to  Ignor- 


Mankletow,  6  Cox  C.  C.  143;  Reg.  v. 
Frazer.  8  Cox  C.  C.  446;  State  v.  Ruhl, 

8  Iowa.  447;  Reg.  v.  Mycock,  12  Cox.  C. 
C.  28;   People  v.  Carrier,  46  Mich.  442. 

9  N.  W.  487;  State  v.  Teasal,  74  Mo. 
524;  People  v.  Marshall,  59  Cal.  386: 
State  V.  Johnson,  115  Mo.  480,  22  S.  W^ 
463. 

FORCIBLE  TAKING  NOT  NECES- 
SARY: To  constitute  the  offense,  the 
taking  need  not  be  forcible.  It  is  suf- 
ficient If  it  was  brought  about  by  the 
inducements  of  the  defendant— P^opl^ 
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V.  De  Mousset,  71  Cal.  611,  12  Pac.  788.  Claln  on  Cr.  L.  Sec.  1104,  and  citations; 

One  who  takes  a  minor  female  from  Slocum  v.  People,  90  111.  274;   see  Peo- 

the   actual  custody  of  her  mother  for  pie   v.    Roderigas,    49    Cal.   9;    see    Se*-. 

the  purpose  of  prostitution  should  not  4689. 

be   heard   to   say   that   as  between   the  OTHER  PERSON  HAVING  LEGAL 

mother  and  the  father  the  latter  may  CHARGE  OP  HER  PERSON:      Under 

have  had  the  better  right  to  the  cus-  Sec.  267  of  the  Penal  Code,  providing  for 

tody  of  the  child  and  may  have  given  the   punishment  of  any   person   taking 

his  consent.     So  long  as  the  child  was  away  a  minor  female  from  her  father. 

in   the  actual   custody  of  the   mother,  mother,  guardian  or  other  person  hav- 

the  mother  had  legal  charge  of  her  per-  ing    the    legal    charge    of    her    person, 

»on  within  the  meaning  of  the  statute.  without  their  consent,  for  the  purpose 

— People  V.  Fowler,  88  Cal.  136,  25  Pac.  of  prostitution,  the  averment  and  proof 

1110.  citing  People  v.   De   Mousset,   71  of  legal  custody  is  only  required  when 

iTal.  613,  12  Pac.  788.  the   child   is   taken   from   some   person 

If  the  prohibited   purpose   is  that  of  other  than  the  parents  or  guardian. — 

prostitution.  It  Is  not  sufficient  to  show  Ex  parte  Estrado,  88  Cal.  316,  26  Pac. 

the  intent  on  the  part  of  the  defendant  209;    Clark's  Cr.  L.   Sec.  93,  and  notes 

to    have    connection    with    the    girl   by  thereunder.    To  same  effect  in  State  v. 

himself  alone.     Prostitution  implies  in-  Ruhl,  8  Iowa,  447;   see  Bishop  on  Stat, 

discriminate  sexual  intercourse. — 2  Mc-  Crimes,  Sec.  633.  and  cases  there  citei. 

Section  4691.  Admiisflion  of  Jninors  to  Places  of 
Profit itu lion:  Any  proprietor,  keeper  manager,  conductor,  or 
I>erson  having  the  control  of  any  house  of  prostitution,  or  any  house 
or  room,  resorted  to  for  the  purpose  of  prostitution,  who  shall  admit 
or  keep  any  minor  of  either  sex  therein,  or  any  parent  or  guardian  of 
any  such  minor,  who  shall  admit  or  keep  such  minor,  or  sanction,  or 
connive  at  the  admission  or  keeping  thereof,  into,  or  in  any  such  house 
or  room,  shall  be  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6772.  course,  and  in  which  such  intercourse 

A  house  of  ill  fame  Is  a  house  kept  is    practiced. — People    v.    Hampton,    4 

for  the  convenience  and  shelter  of  per-  Utah,  258,  9  Pac.  508. 

Rons    desiring:    unlawful    sexual    inter- 

ARANDONMKNT  AND  NEGLECT  OF  CHILDREN. 

Section  469S.  Omitting  to  Pro¥ide  Cliild  witli  Neces- 
saries: Every  parent  of  any  child  who  wilfully  omits,  without  law- 
ful excuse,  to  furnish  necessary  food,  clothing,  shelter,  or  medical 
attendance  for  such  child,  is  g^iilty  of  a  misdemeanor. 

^  1887  R.  S.  Sec.  6782.  See  Sec.  4560. 

Section  4693.  Deserting:  €liild:  Every  parent  of  any  child 
under  the  age  of  six  years,  and  every  person  to  whom  any  such  child 
has  been  confided  for  nurture  or  education,  who  deserts  such  child  in 
any  place  whatever,  with  intent  wholly  to  abandon  it,  is  punishable 
by  imprisonment  in  the  State  prison  not  exceeding  seven  years  or  in 
a  county  jail  not  exceeding  one  year. 

1887  R.  S.  Sec.  6783. 

Section  4694.  Minors  Frequenting  Saloons:  Ever>' 
proprietor  of  a  saloon  who  allows  any  minor  between  the  age  of  five 
and  sixteen  years  to  frequent  or  enter  his  saloon,  is  guilty  of  a  mis- 
demeanor and  punishable  by  fine  of  not  less  than  ten  and  not  exceed- 
ing twenty-five  dollars. 

im  K  S.  Sec.  6784:   1871  p.  48,  Sec.  8,  .^ 
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ABORTIONS. 


Section  4695.  Adminifltering  Drugs:  Every  person  who 
provides,  supplies,  or  administers  to  any  pregnant  woman,  or  pro- 
cures any  such  woman  to  take  any  medicine,  drug,  or  substance,  or 
uses  or  employs  any  instrument  or  other  means  whatever,  with  intent 
thereby  to  procure  the  miscarriage  of  such  woman,  unless  the  same 
is  necessary  to  preserve  her  life,  is  punishable  by  imprisonment  in  the 
State  prison  not  less  than  two  or  more  than  five  years. 

1864    p.    448,       the  person  of  one  B.  S.  with  intent  to 


1887    R.    S.    Sec.    6794: 
Sec.  42. 

CHILD  BORN  ALIVE,  ADMINIS- 
TERING DRUGS:  At  common  law  to 
kill  a  child  in  is  mother's  womb  is  no 
murder:  but  if  the  child  be  born  alive, 
and  dies  after  birth  througrh  the  potion 
or  bruises  received  in  the  womb,  it  is 
murder  in  the  person  who  administer- 
ed or  srave  them. — Eivans  v.  People,  49 
Y.  86. 

The  petitioner  is  charged  with  the 
crime  of  murder,  alleged  to  have  been 
committed  by  petitioner.  The  evidence 
shows,  or  tends  to  show,  that  the  peti- 
tioner used  certain  drugs,  and  em- 
ployed certain  mechanical  means  upon 


procure  an  abortion,  from  the  effects  of 
which  she  died.  Petitioner  was  held 
without  bail,  and  application  is  made 
for  admission  to  bail.  Held,  that  the 
evidence  did  not  Justify  conclusion 
that  petitioner  intended  to  kill  the  de- 
ceased, and  that  he  should  be  admitted 
to  bail.— Ex  parte  Wolff,  57  Cal.  94,  cit- 
ing People  v.  Nichol.  84  Cal.  214;  Peo.- 
ple  V.  Josselyn,  39  Cal.  393. 

ABORTION:  The  conviction  of  one 
of  two  persons  Jointly  indicted  for 
manslaughter  committed  by  means  of 
abortion  is  not  evidence  tending:  to 
show  the  other's  guilt. — State  v.  Bow- 
ker  (Or.),  38  Pac.  124. 


Section  4696.  Submitting  to  an  Attempt  to  Produce 
IViflcarriage:  Every  woman  who  solicits  of  any  person  any  medi- 
cine, drug,  or  substance  whatever,  and  takes  the  same,  or  who  sub- 
mits to  any  operation,  or  to  the  use  of  any  means  whatever,  with 
intent  thereby  to  procure  a  miscarriage,  unless  the  same  is  necessary 
to  preserve  her  Hfe,  is  punishable  by  imprisonment  in  the  State  prison 
not  less  than  one  nor  more  than  five  years. 

1887  R.  S.  Sec.  6795. 

BIGAMY.  INCEST,  AND  THE  CRIME  AGAINST   NATURE. 

Section  46II7.  Bigamy  Defined:  Every  person  having  a 
husband  or  wife  living,  w^ho  marries  any  other  person,  except  in  the 
cases  specified  in  the  next  Section,  is  guilty  of  bigamy. 

1887  R.  S.  Sec.  6805:   1864  p.  465,  Sec. 
127. 


BIGAMY,  EVIDENCE,  GENERAL 
REPUTATION:  It  is  not  proper  for 
the  court  to  allow  the  evidence  of  the 
general  repute  of  the  guilt  of  the  de- 
fendant in  the  neighborhood  in  which 
he  lieves  in  order  to  establish  that  guilt. 
The  facts  themselves  must  show  and  it 
is  for  the  jury  to  draw  the  inferences. 

SAME,  INSTRUCTIONS:  Nor  is  it 
proper  for  the  court  to  charge  the  jury 
that  if  the  defendant  had,  by  his  acts, 
induced  others  to  believe,  or  the  public 
to  believe  that  the  defendant  has  co- 
habited with  more  than  one  woman, 
then  his  acts  are  unlawful. — United 
States  V.  Ljin^ford.  2  Idaho,  519,  21 
Pac,  409. 


MARRIAGE,  WHAT  IS:  Marriage  is 
regarded  as  a  civil  contract,  and  no 
form  is  necessary  for  its  solemnization. 
If  it  takes  place  between  parties  able 
to  contract,  an  open  avowal  of  the  in- 
tention and  assumption  of  the  relative 
duties  which  it  imposes  on  each  other 
is  sufficient  to  render  it  valid  and  bind- 
ing.— Graham  v.  Bennett.  2  Cal.  603. 
Construed  and  approved  in  Sharon  v. 
Sharon,  75  Cal.  25,  16  Pac.  345,  and  re- 
ferred to  in  dissenting  opinion  of  Mc- 
Farland,  J.,  in  same  case,  who  con- 
cluded that  the  facts  found  did  not 
constitute  marriage.  Ruling  also  ap- 
proved in  the  following  cases:  Askew 
V.  Dupree,  30  Ga.  189:  Hutchins  v.  Kim- 
mell,  31  Mich.  131,  S.  C.  18  Am.  Rep. 
166:  Dyer  v.  Brannock,  66  Mo.  416,  S.  C. 
27  Am.  Rep.  876;  Carmichael  v,  SUte» 
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12  Ohio,  St.  668;  United  States  v.  Simp-  and  then  married  another  woman  while 

son,  4  Utah,  227:  Notes  on  Cal.  Rep.  1  the  first  was  still  livingr.    Held,  that  the 

Vol.  68.  first  couple  were  husband  and  wife,  and 

Gen.  St.  C.  22,  Sec.  127,  provides  that  the  foUowinsr  marrlasre,  therefore,  void, 

bisramy  consists  of  having:  two  wives  so  that  the  last  marriage  was  valid  and 

or    two    husbands   at    the    same   time,  the  woman  entitled  to  claim  a  widow's 

Knowiner  that  the  former  husband   or  share  of  her  husband's  estate  upon  his 

vk'ife   is  alive,   and   that   nothing  con-  death.— Peet  v.  Peet,  52  Mich.  464,   18 

talned  In  the   section  shall   extend  to  N.  W.  220. 

itny  person  or  persons  whose  husband  To  support  an  indictment  for  bigramy 

or  wife  shall  have  been  continually  ab-  it  is  a  suflficient  marriagre  in  fact  that 

sent  from  such  person  or  persons  for  the   parties  agrree   to  be   husband   and 

five   years   prior   to    the   second   mar-  wife,  and  cohabit  and  recognize  each 

riage.  and  he  or  she  not  knowing  such  other  as  such.  It  is  Immaterial  whether 

liusband   or   wife  to  be   living   within  the  person  who  pretended  to  solemnize 

that  time,  or  to  any  divorced  person,  the  contract  was  or  was  not  a  clergry- 

or   to   any   person    where   the   former  man  or  magistrate,  or  that  either  party 

marriage  has  been  declared  void.  Held,  was  deceived  by  his  false  representa- 

that  It  was  no  defense  that  defendant  tlon  of  that  character. — Hayes  v.  Peo- 

l>elieved    that    his    first    marriage    had  pie.  25  N.  T.  390. 

I>een  annulled  by  agreement  with  his  INDICTMENT  OR  INFORMATION: 

wife. — State  v.  Zichfleld,  23  Nev.  304,  46  Information    need    not    state    at    what 

Pac.  802.  34  Lw  R.  A.  784.  place  defendant  was  married.     Prece- 

PROOF  OF  MARRIAGE:  A  man  and  dents  of  Archibald,  and  Wharton  were 

woman  lived  together,  as  if  they  were  followed,  which  were  sufficient. — People 

husband   and   wife,   for  twenty   years,  v.  Giesea,  61  Cal.  53. 

and  had  thirteen  children.    Then  separ-  See  Sec.  4698. 

ated,  and  during  the  man's  life  the  wo-  Punishment  for  bigamy:      See  Sees. 

man  was  formally  married  to  another  4699-4700. 
man  who  lived  with  her  three  years, 

Sectton  4698.  Exceptions:  The  last  Section  does  not  ex- 
tend: 

1.  To  any  person  by  reason  of  any  former  marriage,  whose  hus- 
band or  wife  by  such  marriage  has  been  absent  for  five  successive 
years  without  being  known  to  such  person  within  that  time  to  be  liv- 
ing; nor, 

2.  To  any  person  by  reason  of  any  former  marriage  which  has 
been  pronounced  void,  annulled,  or  dissolved  by  the  judgment  of  a 
competent  court. 

1SS7  R.  S.  Sec.  6806;  1864  p.  465,  Sec.     See  Sec.  4697. 
127. 

Section  4699.  Bigamy,  Punisliincnt  Tor:  Bigamy  is 
punishable  by  fine  not  exceeding  two  thousand  dollars  and  by  impris- 
onment in  the  State  prison  not  exceeding  three  years. 

1887  R.  S.  Sec.  6807;   1864,  p.  265,  Sec.  127. 

Section  4700.  marrying  Husband  or  UTife  ol'  An- 
otlier:  Every  person  who  knowingly  and  wilfully  marries  the  hus- 
band or  wife  of  another,  in  any  case  in  which  such  husband  or  wife 
would  be  punishable  under  the  provisions  of  this  Chapter,  is  punish- 
able by  fine  not  less  than  two  thousand  dollars,  or  by  imprisonment 
in  the  State  prison  not  exceeding  three  years. 

1887  R.  S.  Sec.  6808;  1864  p.  466,  Sec.  128. 

Section  4701.  Incest:  Persons  being  within  the  degrees  of 
consanguinity  within  which  marriages  are  declared  by  law  to  be 
insectuous  and  void,  who  intermarry  with  each  other,  or  who  commit 
fornication  or  adultery  with  each  other,  are  punishable  by  imprison- 
mcnt  in  the  State  prison  not  exceeding  ten  years, 
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1887  R.  S.  Sec.  6809;   1864  p.  466,  Sec.  CONSENT     OP     BOTH     PARTIES: 

129.  The  crime  of  inceet  may  be  committed 


Sec.  1993.  Civ.  C. 


by  one  party  to  an  act  without  the  con- 
.  sentingr  mind  of  the  other  party  there- 

INCESTUOUS   MARRIAGES:      Un-  to.— People  v.  Barnes,  2  Idaho,  148. 

der  Revised  Laws  1875,  Chap.  10,  Sec.  A  marriagre  which  Is  contracted  be- 

129,    providing   a    penalty    for   persons  tween  parties  related  to  each  other  in 

who,  being  within  the  degree  of  con-  a  degree  within  which  such  contracts 

sanguinlty  within  which  marriages  are  are    prohibited    by    law,    are    Incestu- 

declared    to    be    incestuous    and    void,  ous  marriages. — Territory  v.  Corbett,  3 

shall    commit    fornication    with    each  Mont.  50. 

other,  error,  error  can  not  be  predicated  Incestuous  marriage :  See  Civil  Code, 

on  an  instruction,  given  In  the  prosecu-  Sec.  1993. 

tion  of  an  Indictment  drawn  under  this  Person  solemnizing  incestuous  mar- 
section,  that  persons  violating  it  are  riages,  how  punished:  See  Sec.  4724. 
guilty  of  Incest.  defining,  Civil  Code,  Sec.  1993. 

Section  470S.  Crime  Againut  IVatnre:  Every  person 
who  is  guilty  of  the  infamous  crime  against  nature,  committed  with 
mankind  or  with  any  animal,  is  punishable  by  imprisonment  in  the 
State  prison  not  less  than  five  years. 

1887  R.  S.  Sec.  6810;   1864  p.  444,  Sec.  INDICTMENT:     The  ordinary  com- 

45.  mon  law  indictment  for  the  infamous 

ASSAULT  WITH  INTENT  TO  COM-  crime    against    nature    is    sufficient    in 

MIT:     On  prosecution  for  assault  on  a  this    state. — Stfete    v.    Chandonette,    10 

human  being,   to  commit  sodomy,  the  Mont.  280. 

fiuestion  whether  the  assault  was  com-  Evidence  to  prove  sodomy:     Corrob- 

mitted  with  consent  of  the  other  party  oration  of  an  accomplice. — Territory  v. 

is  a  question  of  fact  for  the  jury. — Peo-  MahafPey,  3  Mont.  112. 
pie  v.  Hlckey,  109  Cal.  275,  41  Pac.  1027. 

Section  4703.  Penetration:  Any  sexual  penetration,  how- 
ever slight,  is  sufficient  to  complete  the  crime  against  nature. 

1887  R.  S.  Sec.  6811. 

Section  4704.  Lewd  Coliabilation:  If  any  man  and  wo- 
man, not  being  married  to  each  other,  shall  live  and  cohabit  to- 
gether as  man  and  wife,  or  shall  lewdly  and  notoriously  associate  to- 
gether, such  man  or  woman  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6812. 

niSTlRBlNO    RKUGIOUS    MEETINGS. 

Section  4705.     Disturliins:  Religious  meetings:     Every 

person  who  wilfully  disturbs  or  disquiets  any  assemblage  of  ]>eoplc 
met  for  religious  worship  by  noise,  profane  discourse,  rude  or  inde- 
cqrit  behavior,  or  by  any  unnecessary  noise,  either  within  the  place 
where  such  meeting  is  held,  or  so  near  as  to  disturb  the  order  and 
solemnity  of  the  meetings,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6820:  1864  p.  464,  Sec.  128. 

Section  4706.    €anip    meeting,    Selling    Liquors   at: 

Every  person  who  keeps  or  erects  a  booth,  tent,  stall,  or  other  .:on- 
trivance  for  the  purpose  of  selling  or  otherwise  disposing  of  any  wine, 
or  spirituous,  or  intoxicating  liquors,  or  any  drink  of  which  wines, 
spirituous,  or  intoxicating  liquors  form  a  part,  or  for  sellitig  or  other- 
wise disposing  of  any  article  of  merchandise,  or  who  peddles,  or 
hawkes  about  any  such  drink  or  article,  within  one  mile  of  any  camp 
or  field  meeting  for  religious  worship,  during  the  time  of  holding 
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such  meeting,  is  punishable  by  fine  of  not  less  five  nor  n^ore  than  five 
hundred  dollars. 

1887  R.  S.  Sec.  6821. 

SeciMn    4707.      Limitation    ol    Preceding    Section: 

''I'he  provisions  of  the  preceding  Section  do  not  applj  to  any  person 
crarrying  on  a  regular  business  in  the  sale  of  liquors  or  other  a)  tides 

^^hich  business  was  established  prior  to  the  appointment  of  the  neer- 
i  ng  referred  to  in  such  Section. 

1887  R.  8.  Sec.  6822. 

OPIUM  SMOKING. 

Section  4708.  .Places  of  Resort^    and    Smoliing;    of 
^^pium.  Sale  of,  Deslmction  of  Opium,  etc.,   Penalty: 

Cvery  person  who  opens,  maintains  or  keeps  any  house  or  place  as  i 
resort  for  the  purpose  of  smoking  opium,  or  any  preparation,  con- 
taining opium,  or  who  barters,  sells,  vends  or  gives  away  opium,  or 
«^iny  preparation  containing  opium  for  the  purpose  of  being  smoked, 
cDr  that  is  smoked  upon  the  premises,  shall  be  guilty  of  a  misde- 
xneanor,  and  upon  conviction  thereof,  shall  be  punished  by  fine  not 
exceeding  three  hundred  dollars,  or  by  imprisonment  in  the  county 
jail,  not  exceeding  six  months,  or  by  both  such  fine  and  imprison- 
mnent; and  in  case  any  such  fine  and  the  costs  of  prosecution  are  not 
paid,  any  person  or  jjersons  convicted  under  this  Section  and  sen- 
tenced to  pay  a  fine,  may  be  held  by    the    sheriff  and  compelled  to 
Avork  at  hard  labor  in  a  chain-gang  or  otherwise,  in  charge  of  a 
Iceeper,  upon  the  public  highways,  or  elsewhere,  or  for  any  person 
who  may  contract  with  the  sheriff  for  such  labor,  until  such  fine  and 
costs  are  fully -paid,  at  the  rate  of  one  dollar  a  day  for  each  day  of 
ten  hours  of  hard  labor,  and  any  money  so  received  shall  be  applied 
to  the  payment  of  the  fine  and  costs. 

And  upon  any  conviction  under  this  Section,  the  court  before  which 
such  conviction  is  had,  may  direct  the  sheriff,  or  arresting  officer, 
to  destroy  any  opium,  or  preparation  containing  opium,  or  all  pipes, 
utensils,  implements  and  other  things  used,  had  or  kept  for  use,  or 
designed  or  adopted  for  use  in  smoking  opium,  or  any  such  prepara- 
tion that  may  have  been  used  in  evidence  on  the  trial  of  any  person  con- 
victed under  this  Section  or  that  may  be  found  upon  his  person  or 
premises. 

1899.  6th  Ses.  p.  172;  1898,  2d  Sea.  p.       6830. 
22.  amending  laws  of  1887  R.  S.  Sec. 

Section  4709.  Pardiase  of  Opium:  Every  person  who 
bargains  for,  buys,  takes  or  accepts  any  opium  or  preparation  contain- 
ning  opium  in  any  house  or  place  to  be  smoked  upon  the  premises,  shall 
be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  shall  be 
punished  by  a  fine  not  exceeding  one  hundred  dollars,  or  by  impris- 
onment in  the  county  jail  not  exceeding  six  months  or  by  both  such 
fine  and  imprisonment. 

1899.  Stb  &%B.  p.  173;    1898,  2d  Ses.      6881. 
p,  J4f  >M»itndlng  lawi  of  18j|7  R.  a  Sao. 
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Section  4710.  Smoking  of  Opium:  Every  person  who 
is  found  in  any  house,  or  place  kept  or  used  as  a  resort  or  place  for 
the  purpose  of  smoking  opium,  or  any  preparation  containing  opium, 
without  any  lawful  business,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  ccjnviction  thereof,  shall  be  punished  by  a  fine  not  exceeding 
fifty  dollars,  or  by  imj)risonment  not  exceeding  three  months,  or  by 
both  such  fine  and  imprisonment. 

1899.   5th   Ses.   p.   173;    1893,   2d   Ses.       6832. 
p.  23,  amending  laws  of  1887  R.  S.  Sec. 

Section  4711.  Persons  not  to  Sell  Intoxicatinf^ 
Liquors  to  Certain  Persons:     .\fter  the  service  of  the  notice 

|)rovided  in  Section  1507  of  the  Political  Code,  if'any  person  or  persons 
so  notified  shall  sell,  give  away,  or  permit  any  person  at  his  place 
of  business  to  sell  or  give  away,  any  intoxicating  liquor  to  the  person 
about  w^hom  he  or  they  have  received  notice  therein  provided,  said 
l)erson.  and  each  of  said  persons,  if  more  than  one,  shall  be  guilty  of  a 
misdemeanor. 

1891,  Ist  Ses.  p.  34,  portion  of  Sec.  u. 

Section  471 S*  Persons  Selling:  or  «i¥ing:  Spirituous 
Liquors,  etc.,  lo  Intoxicated  Persons:  Every  person  with  nv 
without  a  license  who  shall  sell  or  give  away  to  any  person  alre*idy 
intoxicated  any  spirituous,  malt  or  fermented  liquor  or  wine,  shall  be 
guilty  of  a  misdemeanor,  and  uix)n  conviction  thereof,  shall  be  fined 
in  any  sum  not  less  than  one  hundred  dollars  nor  more  than  three 
hundred  dollars,  or  imprisoned  in  the  county  jail  not  to  exceed  six 
months. 

1891,  Ist  Ses.  p.  36,  Sec.  9. 

Section  4713.  Keeping  Disorderly  House  bjr  Persons 
Retailing  Liquors:  Any  person  engaged  in  the  business  •>f 
retailing  liquors  who  shall  keep  a  disorderly  house,  or  allow  boister- 
ous or  disorderly  conduct  therein,  or  shall  allow  the  peace  and  quiet- 
ude of  the  neighborhood  to  l>e  disturbed  by  loud  and  unusual  noises 
therein,  or  threatening,  abusive  or  obscene  language  therein,  or  by 
other  means  or  methods,  shall  be  guilty  of  a  misdemeanor  and.  upon 
conviction  thereof,  shall  be  punished  accordingly:  and  his  license 
may  likewise  be  revoked  as  provided  in  Section  1508  of  the  Polit'cal 
Code. 

1891,  Ist  Ses.  p.  37,  Sec.  13. 

Section  4714.  IJnIawftil  for  Druggists  to  Sell  Cer- 
tain   IjiquorM   lo  be  Drunk  in  or  upon   Premises:     :t 

shall  be  unlawful  for  druggists  to  sell  spirituous,  malt  or  ferniented 
liquors  or  wines  to  be  drunk,  or  to  permit  the  same  to  be  drunk  in, 
upon,  or  about  the  premises  where  sold,  or  in  any  room  or  building 
connected  therewith. 

1891,  1st  Ses.  p.  37,  Sec.  16. 

Section  4715.  Druggists  Tiolating:  ProTislons  of 
Ijaws:  Any  druggist  violating  any  of  the  laws  of  this  State  relating 
to  the  sale  of  intoxicating  liquors  shall  be  guilty  of  a  misdetr.eai^or, 
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and  upon  conviction  thereof,  he  shall  be  fined  in  any  sum  not  less 
than  one  hundred  dollars  nor  more  titan  three  hundred  dolkrs. 

1891,  l8t  Ses.  p.  87.  Sec.  17. 

Section  4716.  Unlawful  to  Sell,  or  «i¥e  Spirituous 
Liquors  etc.,  to  IVinors:  It  shall  be  unlawful  for  any  person  or 
persons  to  sell  or  give  away  any  spirituous,  vinous  or  malt  liquors  to  a 
minor.    Any  person  violating  this  Section  is  guilty  of  a  misdeni ;      .r. 

1891,  l8t  Ses.  p.  88.  Sec.  19. 

Seetion  4717.  Selling  Liquor  to  Indians;  E^erv 
person  who  sells  or  furnishes,  or  causes  to  be  sold  or  furnished  i»i- 
toxicating  liquors  to  any  Indian,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6929;  1879  p.  88,  Sec.  1. 

INDECENT   EXPOSURE,   OBSCENE  BOOKS   AND   PRINTS. 

Section  4718.  Indecent  Exposures,  Exhibitions,  and 
Pictures:       Every  person  who  w^ilfully  and  lewdly  either: 

1.  Exposes  his  person,  or  the  private  parts  thereof,  in  any  public 
place,  or  in  any  place  where  there  are  present  other  |)ers()ns  to  be  of- 
fended or  annoyed  thereby ;  or, 

2.  Procures,  counsels  or  assists  any  person  so  lo  exposv::  himself, 
or  to  take  part  in  any  model  artist  exhibition,  or  to  make  any  other 
exhibition  of  himself  to  public  view,  or  to  the  view  of  any  number 
of  persons,  such  as  is  offensive  to  decency,  or  is  adapted  to  excite  to 
vicious  or  lewd  thoughts  or  acts;  or, 

3.  Writes,  composes,  stereotypes,  prints,  publis  les,  sells,  distrib- 
utes, keeps  for  sale,  or  exhibits  any  obscene  or  inile:cnt  writing, 
paper,  or  book,  or  designs,  copies,  draws,  engraves,  paints,  or  oth  t- 
wise  prepares  any  obscene  or  indecent  picture  or  print;  or  moulds, 
cuts,  casts,  or  otherwise  makes  any  obscene  or  if, decent  figure;  or, 

4.  Writes,  composes,  or  publishes  any  notice  or  advertisement 
of  any  such  writing,  paper,  book,  picture,  print,  or  figure;  or. 

5.  Sings  any  lewd  or  obscene  song,  ballad,  or  other  words,  in  any 
public  place,  or  in  any  place  where  there  are  persons  present  to  be 
annoyed  thereby,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6840.  streets,  or  in   the   presence  of  several 

PUBLIC    INDBCETNCY:      If   a   man  spectators,  but  Is  sufficiently  answered 

Indecently    expose    his    person    to    a  if  the  act  is  done  in  such  manner,  or 

woman  .and  solicit  her  to  have  sexual  under    such    circumstances    as    neces- 

intercourse   with    him,    and    persist    in  sarily   to   become   public,   or   grenerally 

so  doin^,  notwithstanding:  her  opposi-  known   in  the  nelgrhborhood. — Grisham 

tion»  and   remonstrance,    "this   Is   open  v.  State,  10  Tenn.  588:  Bell  v.  State,  31 

and  groBS  lewdness  and  lascivious  be-  Tenn.   42,   citinsr  Grisham   v.   State,   10 

havlor,"  for  which  an  indictment  will  Tenn.  588. 

lie,  under  Chap.  99,  Sec.  8,  of  the  Re-  The    utterance    in    public    of    words 

vised  Statutes.    The  crime  does  not  de-  srrossly  obscene,  in  such  a  manner  as 

pend   upon   the  number  or   persons   to  to    outrage    decency   and   be    injurious 

whom    a    man    thus    exposes    himself,  to  public  morals,  though  not  an  open 

whether  one  or  many. — State  v.  Millard.  and  notorious  act  of  public  indecency 

18  Vt.  574.     But  see  Reg.  v.  Webb,  3  within  the  statute,  is  a  misdemeanor  at 

Cox's  C.  C.  183.  common  law  and  punishable  as  such. — 

On  an  indictment  for  open  and  noto-  State  v.  Appling,  25  Mo.  315.  But  under 

riouB   lewdness,    the   term    "notorious"  the  statute  of  Indiana  against  "noto- 

does  not  require  that  the  acts  should  rlous    lewdness   or   other   public   inde- 

have    been     committed     in    the    open  cency,"  a   prosecution  will   not  He  for 
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usinfiT  obscene  lansruagre,  or  slngringr-ob-  of  morals,  as  an  exhibition  of  an  ob- 
scene songrs. — McJunkins  v.  State,  10  scene  picture.  Is  indictable  at  common 
Ind.  141.  law. — Com.  v.  Sharpless,  2  Sergt.  & 
Any  offense  which  in  its  nature  and  R.  91;  Reg.  v.  Watson,  2  Cox  C.  C.  876; 
by  its  example,  tends  to  the  corruption  Reg.  v.  Orchard,  3  Cox  C.  C.  248. 

Section  4719.  Seizure  of  Indecent  Articles  Author- 
ized: Every  person  who  is  authorized  or  enjoined  to  arrest  any  per- 
son for  a  violation  of  Subdivision  3,  of  the  last  Section,  is  equally 
authorized  and  enjoined  to  seize  any  obscene  or  indecent  writing,  pa- 
per, book,  picture,  print,  or  figure  found  in  possession  or  under  the 
control  of  the  person  so  arrested,  and  to  deliver  the  same  to  the  mag- 
istrate before  whom  the  person  so  arrested  is  required  to  be  taken. 

1887  R.  S.  Sec.  6841. 

Section  4730.  Publisiiing:  Notices  or  Means  to  Pro- 
cure Abortion,  etc.:  Every  person  who  wilfully  publishes  any 
notice  or  advertisement  of  any  medicine  or  means  for  producing  or 
facilitating  a  miscarriage  or  abortion,  or  for  the  prevention  of  con- 
ception, or  who  offers  his  service  by  any  notice,  advertisement,  or 
otherwise,  to  assist  in  the  accomplishment  of  any  such  purpose,  is 
guilty  of  a  felony. 


1887  H.  S.  Sec.  6843. 


DISORDERI.Y   HOUSES. 


Section  4731.      Keeping    Disorderly    Houses:      Eve!y 

person  who  keeps  any  disordely  house,  or  any  house  for  the  purpose  of 
assignation  or  prostitution,  or  any  house  of  public  resort,  by  which 
the  peace,  comfort,  or  decency  of  the  immediate  neighborhood  is  dis- 
turbed, or  who  keeps  any  inn  in  a  disorderly  manner,  is  g^iUy  of  a 
misdemeanor. 

1887  R.  S.  Sec.  6842.  disorderly     house. — United     States     v. 

DISORDERLY  HOUSE,  EVIDENCE,  Gray,    26   Fed.    Gas.   No.    15251.   p.   17: 

GENERAL  REPUTATION:     To  estab-  United  States  v.  Milburn,  4  Cranch  C. 

llsh  the  fact  that  a  house  is  kept  for  C.  675:   State  v.  Williams,  30  N.  J.  L. 

the   purpose   of   prostitution,    evidence  102:  State  v.  Hall.  32  N.  J.  L.  158. 
of  its  greneral  reputation,  is  competent.  On    the   trial   of   one   charged    with 

— Territory  v.  Bo  wen,  2  Idaho,  607,  23  keeping:  a  bawdy  house,  the  character 

Pac.  82.  of  the  house  may  be  proved  by  reputa- 

BAWDY   HOUSBJS,   RESIDING   IN:  tion,  where  there  are  other  facts  in  con - 

The  residiner  in  a  bawdy  house  is  not  nection  therewith  to  satisfy  the  Jury 

an  ofTense  agrainst  any  statute  of  the  that  the  house  is  actually  used  for  the 

territory,  nor  is  it  an  offense  at  com-  purposes  of  prostitution  and  lewdness, 

mon  law. — People  v.  Ah  Ho,   1  Idaho,  — State  v.  Hendricks,  15  Mont.  194,  39 

691.  Pac.  93. 

DISORDERLY  HOUSE,  WHAT  IS:  In  a  prosecution  for  keeping  a  dlsor- 

A  house  kept  for  the  meeting:  of  men  derly  house,  the  greneral  character  of 

and  women  for  illegral  and  obscene  pur-  the  house  is  in  issue,  and  may  be  griven 

poses,  or  for  the  purpose  of  enticing:  in  evidence. — United  States  v.  Gray.  2 

young:  girls  there  for  debauchery,  is  a  Cranch  C.  C.  675. 

CRIMES    AGAINST    THE    MARRIAGE    RELATIONS. 

Section  47SS.    Neglect  lo  Jllake  Return  of  marriage: 

Any  minister  or  officer  who  shall  neglect  to  make  the  return  as  and 
within  the  time  provided  for  in  Section  2000  of  the  Civil  Code  shall  be 
guilty  of  a  misdemeanor  and  up>on  conviction  shall  be  punished  by  a  fine 
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not  less  than  twenty  or  more  than  fifty  dollars,  to  be  assessed  by  .iny 
justice  of  the  peace  or  any  other  court  having  jurisdictioii. 

Rewritten  from  1899,  6th  Ses.  p.  279.       Sec.  2. 
Sec.  2,  last  part;    1896.  3d  Ses.  p.  168. 

Section  47S3.  Issuing  License  to  Incompelent  Per-^ 
mowtni  Any  county  recorder  who  shall  issue  a  Hcensc  to  marry  to 
parties,  one  or  both  of  whom  shall  not  be  at  the  time  of  marriage  un- 
der such  license  legally  competent  to  marry,  shall  be  guilty  of  a  mis- 
cdemeanor,  and,  upon  conviction  thereof,  shall  he  *ined  in  the  sum  of 
one  hundred  dollars  before  any  court  having  jurisdictic^n. 

1899»  6th  Ses.  p.  279,  Sec.  3,  last  part;   1895,  8d  Ses.  p.  168. 

Section|47S4.  Minister  or  Officer  Solemnising  Mar- 
mage,  UTilliout  License:  If  any  minister  or  officer  shall  pre- 
sume to  solemnize  any  marriage  between  parties  \  ithout  a  hcense  .is 
provided  in  Section  1999  ^^  ^'^^  Civil  Code,  or  with  kn«  wledge  that 
either  party  is  legally  incomi)etent  to  contract  nmtrimoi  y  as  is  pro- 
vided for  by  the  laws  of  this  State  he  shall  be  decned  gui^'y  of  a  mis- 
demeanor, and,  upon  conviction  thereof,  shall  be  punished  by  a  fine 
of  not  less  than  fifty  dollars  nor  more  than  two  I'undred  dollars  be- 
fore any  court  having  jurisdiction. 

1899,  5th  Ses.  p.  279,  Sec.  6;    1895,  3d  Ses.  p.  168. 

Section  47S5.  Marrying  Under  False  Representa- 
tions: Every  person  who  falsely  personates  another,  and  in  such 
assumed  character  marries  or  pretends  to  marry,  or  to  sustain  the 
marriage  relation  towards  another,  with  or  without  the  conniviuce  ')i 
such  other,  is  guilty  of  a  felony. 

1887  R,  S.  Sec.  7090.  Such  marriage  voidable:     See  Civ.  C. 

1992. 

Section  47S6.     lilegal  Marriage:     Every  perso  i  who  un- 
dertakes or  pretends  to  join  others  in  marriage,  knowing  thr.t  h.-  is 
^r>t  by  law  authorized  so  to  do  or  knowing  of  any  legal  impediment 
^o  the  proposed  marriage,  is  guilty  of  a  misdemeanor. 

1887  R.  S.   Sec.   7092;    1877  p.  26.   Sec.  18. 

CHAPTER  CCXVI. 

CRIMES  AGAINST  PUBLIC  HEALTH  AND  SAKKT\ . 

^^RBVENTING  SPREAD  OF  CONTA-  RELATING  TO  THE  PRACTICE  OP 

GIOUS  DISEASES.  PHARMACY,  MEDICINE  AND 

Section.  DENTISTRY. 

^  *727.  Sanitary  rules,  violations  of.  Section. 

^"728.  Pest  houses.  4735.  Practiclngr  pharmacy  without  au- 
^  729.  Violation  of  certain  provisions  of  thority. 

the  Political  Code.  4736.  Apothecary,  false  labeling:. 

"^730.  Dead  animals  In  streets.  4737.  Quality   of   drugs.      Adulteration. 
'^731.  Failure  to  bury  animal  dying:  of  Penalty. 

contagious  disease,  penalty.  4738.  Poisons  must  be  marked.  Records 
^732.  Persons  with  contag:iou8  disease,  of  poisons  sold,  penalty. 

exposing:.  4739.  Persons  practicing  medicine  and 
^^733.  Using   or   exposing   animal    with  surgery,  without  license. 

glanders.  4740.  Presenting    false    of    forged    di- 
4784.  Animals   having   glanders    to   be  ploma. 

kiUed. 
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Section.  Section. 

4741.  Violation  of  provisions  of  dental  4756.  Violation  of  duty  by  employees  of 

laws.  railroad  companies. 

4742.  Persons    knowin^rly    and    falsely  4757.  Racing:  upon  higrhways. 

claiminer  certificate  or  license.  4758.  Death  from  mischevlous  animals. 

ADULTERATIONS  AND  UNWHOLE-  4759.  Selllngr  of  firearms  to  Indians. 

SOME  FOOD.  4760.  Setting:  woods  on  fire. 

4748.  01eomarg:arine,  butterine,  etc.  4761.  State    inspector    of    mines,    au- 

4744.  To    prevent    the    adulteration    of  thority. 

vineg:ar.  PUBLIC  NUISANCES. 

4745.  No  person  shall  sell  adulterated  4752.  Public  nuisances  defined. 

candy.  4763.  Unequal  annoyance  or  damage. 

4746.  Violation  of  provisions  of  preced-  4754^  Maintaining  nuisance. 

mg:  section.  o'P'FTTr'R   ovki^vi^htt^ 

4747.  Adulteraung  food,  drugs.  UquoM,  .^^   Havlnf  S    poSfon    dl»ea«d 

®  trees   etc 

\ltl-  ^iff'i^f  "'..^iS*!i'°"f.  4766.  inexcus'able  neglect  or  refui«l  to 


4749.  Sale  of  famished  animals, 
CRIMES  AGAINST  PUBLIC  SAFETY. 


comply     with     orders     of    in- 


4750.  Death  from  explosives,  etc.  .«-«    tt«,i?«.#,.i  # «,,  ».^«^«.»*.«.    ^^^ 

.---    -^     ^.    -             ,,,  ,             ii-^«j„  476 (.  Unlawful  for  any  merchant,  etc.. 

4751.  Death  from  collision  on  railroads.  "^                   ^ 

4752.  Gunpowder,  unlawful  keeping:  of. 


to  sell  or  g:ive  away  cigrarettes, 
etc. 


I?":  EnSn^rrnJ^Jca^^^^^^^  ^^««-  ^Tr^^Vnlr^^^^^^^^^^^  '' 

4755.  Passenger  car  in  front  of  freight  Preceding  section, 

car. 

PREVENTING  THE  SPREAD  OF  CONTAGIOUS  DISEASES 

ScctioM  47S7.      Sanitary    Rules,    ViolatioM  or:      Any 

person  who  fails  or  refuses  to  comply  with  or  obey  such  rules  and 
regulations  as  may  be  made  and  established  by  the  County  Board  of 
Health  to  prevent  the  outbreak  and  spread  of  contagious  and  infec- 
tious diseases  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  1151;    1885  p.  52,  Sec.  2,  rewritten  by  Commission. 

Section  4798.  Pest  Houses:  Every  person  who  establishes 
or  keeps,  or  causes  to  be  established  or  kept,  within  the  limits  of  any 
city,  town  or  village,  any  pest  house,  hospital,  or  place  for  persons 
affected  with  contagious  or  infectious  diseases,  is  guilty  of  a  misde- 
meanor. 

1887  R.  S.  Sec.  6913. 

Section  47S9.  Violation  of  Certain  Pro¥isions  of 
tlie  Political  Code:  Any  school  trustee  or  other  person  violat- 
ing any  of  the  provisions  of  Sections  1115,  1116  and  1117  of  the  Po- 
litical Code,  relating  to  the  prevention  of  the  spread  of  contagious 
diseases  in  the  public  schools  is  guilty  of  a  misdemeanor. 

1899,  5th  Ses.  p.  452,  Sec.  4,  rewritten  by  Commission. 

Section  4730.  Dead  Animals  in  Streets:  Every  per- 
son who  puts  the  carcass  of  any  dead  animal,  or  the  offa!  of  any 
slaughter  pen,  corral,  or  butcher  shop,  into  any  river,  creek,  pond, 
street,  alley,  public  highway  or  road  in  common  use,  or  who  attempts 
to  destroy  the  same  by  fire  within  one-fourth  of  a  mile  of  any  citv. 
town  or  village,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6914. 

Section  4731.  Failure  to  Bury  Animal  Dyiiiii:  of 
Contasfious  Disease,   Penalty:     Any  person  or  persons,  com- 
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pany  or  corporation,  violating  any  of  the  provisions  of  Section  688 
of  the  Political  Code  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  fined  in  any  sum  not  less  than  twen- 
ty-five ($25.00)  dollars,  nor  more  than  three  hundred  dollars;  and 
for  every  twelve  hours  after  the  owner  of  said  animal  has  knowledge 
of  the  death  thereof,  shall  be  declared  a  distinct  and  separate  offense. 

1901,  6th  Sea.  p.  24.  Sec.  2. 

SectioM  4739.  Penous  with  (Tonlagioas  Dinease^ 
Exp^singl:  Every  person  who  wilfully  exposes  himself  or  another 
afflicted  with  any  contagious  or  infectious  disease,  in  any  public  place 
or  thoroughfare,  except  in  his  necessary  removal  in  a  manner  the 
least  dangerous  to  the  public  health,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6927. 

SecttoM  47SS.  Using  or  Exposing  Animal  with 
ttlanders:  Any  person  who  shall  knowingly  sell,  or  offer  for  sale, 
or  use,  or  expose,  or  who  shall  cause  or  procure  to  "be  sold  or  offered 
for  sale,  or  used,  or  exposed,  any  horse,  mule,  or  other  animal  having 
the  disease  known  as  glanders,  or  farcy,  shall  be  guilty  of  a  misde- 
meanor. 

1887  R.  S.  Sec.  6982. 

Meetion  47S4.  Animals  HaTing  Glanders  to  be 
Killed:  Every  animal  having  glanders,  or  farcy,  shall  at  once  be 
deprived  of  life  by  the  owner  or  person  having  charge  thereof,  upon 
discovering  or  knowledge  of  its  condition;  and  any  such  owner  or 
person  omitting  or  refusing  to  comply  with  the  provisions  of  thi^ 
Section,  shall  be  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6988. 

RELATING      TO      THE      PRACTICE      OF      PHARMACY,      MEDICINE,      AND 

DENTISTRY. 

Section  47Sff.  Practicing  Pliarmacsr  UTithout 
Aothoritjr:  Any  person  not  being  or  not  having  in  his  employ  j. 
registered  pharmacist,  except  as  provided  in  Section  567  of  the  Po- 
litical Code,  who  shall  keep  a  pharmacy  store  or  shop  for  retailing, 
compounding  or  dispensing  medicines,  or  who  shall  take,  use  or  exhibit 
the  title  of  a  registered  pharmacist,  shall  for  each  and  every  such 
offense  be  liable  to  a  penalty  of  fifty  dollars.  Any  registered  phar- 
macist, or  other  person  who  shall  permit  the  compounding  or  dispens- 
ing of  prescriptions  or  the  vending  of  drugs,  medicines,  or  poisons  in 
his  store  or  place  of  business  excei)t  under  the  supervision  of  a  regis- 
tered pharmacist,  or  except  by  registered  assistant  pharmacist  or  any 
pharmacist,  or  registered  assistant,  who  while  continuing  in  business 
shall  fail  or  neglect  to  procure  liis  amiual  registration,  or  any  person 
who  shall  wilfully  make  any  false  representation  to  procure  registration 
for  himself,  or  other  person,  or  who  shall  violate  any  of  the  provis- 
ions of  that  portion  of  Chapter  XV  of  the  Political  Code  relating  to  the 
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practice  of  pharmacy,  shall  for  each  and  every  such  offense  be  liable  to 
a  penalty  of  fifty  dollars. 

1887  R.  S.  Sec.  1293,  rewritten. 

Section  4736.  Apothecary,  Paine  Labeling:  Every 
apothecary,  druggist,  or  person  carrying  on  business  as  a  dealer  in. 
drugs  or  medicines,  or  person  employed  as  clerk  or  salesman,  by  suci 
person,  who,  in  putting  up  any  drugs  or  medicines,  or  making  up 
any  prescription,  or  filling  any  order  for  drugs  or  medicines,  wil  - 
fully,  negligently,  or  ignorantly  omits  to  lable  the  same,  or  puts  an 
untrue  label,  stamp,  or  other  designation  of  contents,  upon  any  box:, 
bottle,  or  other  package  containing  any  drugs  or  medicines,  or  sub- 
stitutes a  different  article  for  any  article  prescribed  or  ordered,  or  puts 
up  a  greater  or  less  quantity  of  any  article  than  that  prescribed  or  or- 
dered, or  otherwise  deviates  from  the  terms  of  the  prescription  or  order 
which  he  undertakes  to  follow,  in  consequence  of  which  human  life  or 
health  is  endangered,  is  guilty  of  a  misdemeanor,  or  if  death  ensues  is 
guilty  of  a  felony. 

1887  R  S.  Sec.  6916.  son  injured,  but  out  of  the  duty  which 

PUTTING      FALSE      LABEL      ON  the  law  imposes  upon  him  to  avoid  acta 

DRUGS:     A  dealer  in  drugs  and  medi-  in  their  nature  dangerous  to  the  lives 

clnes,   who   carelessly  labels   a  deadly  of  others.  He  is  liable,  therefore,  though 

poison   as   a   harmless    medicine    ,and  the  poisonous  drug  with  such  label  may 

sends  it  so  labeled  into  market,  is  lia-  have  passed  through  many  intermedin 

ble  to  all  persons,  who,  without  fault  ate  sales  before  it  reaches  the  hands 

on  their  part,  are  injured  by  using  it  of  the  person  injured, 

as  such  medicine  in  consequence  of  the  Where  such  negligent  act  is  done  by 

false  label.  an  agent  ,the  principal  is  liable  for  the 

The  liability  of  the   dealer  In   such  injury     caused     thereby. — Thomas     v. 

cases  arises,  not  out  of  any  contract  or  Winchester,  6  N.  T.  397. 
direct  privity  between  him  and  the  per- 

Seeliou  4737.  Quality  or  Drugs.  Adulteration.  Pen- 
alty: Every  proprietor  or  conductor  of  a  drug  store  shall  be 
held  responsible  for  the  quality  of  all  drugs,  chemicals  and  medicines 
sold  by  him,  except  those  sold  in  the  original  packages  of  the  manu- 
facturers, and  except  those  articles  or  preparations  known  as  patent 
or  proprietary  medicines :  and  should  such  proprietor  or  conductor  of 
a  drug  store  knowingly,  intentionally,  or  fraudulently  adulterate,  or 
cause  to  be  adulterated  such  drugs,  chemicals,  or  medicinal  preparation, 
he  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction, 
shall  be  liable  to  a  i^enalty  of  not  less  than  fifty  dollars  nor  more  than 
two  hundred  dollars,  and  his  name  stricken  from  the  register, 

18S7  R.  S.  Sec.  1294. 

Section  4738.  Poisons  must  be  IVarlied.  Records  of 
Poisons  liold,  Penalty:  No  person  shall  sell  or  retail  any 
poisons  commonly  recognized  as  such  and  especially  aconite,  arsenic, 
belladona,  biniodide  of  mercury,  carbolic  acid,  chloral  hydrate, 
chloroform,  conium,  corrosive-sublimate,  creosote,  croton-oil,  cya- 
nide of  potassium,  digitalis,  hydi*ocyanic  acid,  laudanum,  morphine, 
nux  vomica,  oil  of  bitter  almond,  opium,  oxalic  acid,  strychnine, 
sugar  of  lead,  sulphate  of  zinc,  white  precipitate,  red  precipitate  or 
cocaine  without  affixing  to  the  bottle,  box,    vessel    or  package  con- 
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taining  the  same,  and  to  the  wrapper  or  cover  thereof  a  label  bear- 
ing the  name  ''poison/'  distinctly  shown  together  with  the  name 
and  place  of  the  seller;  Provided,  That  nothing  herein  contained 
shall  apply  to  J)hysician's  prescriptions  specifying  any  of  the  poisons 
aforesaid.  For  his  own  protection  the  pharmacist  shall  be  required 
to  keep  a  book  to  be  known  as  a  poison  register  in  which  he  shall  be 
required  to  keep  a  record  of  the  kind  of  poison  sold,  the  amount  sold, 
for  what  purpose  sold,  accompanied  with  the  signature  of  the  pur- 
chaser. Any  person  failing  to  comply  with  the  requirements  of  this 
Section  shall  be  deemed  guilty  of  a  misdemeanor  and  shall  be  liable 
to  a  fine  of  not  less  than  five  dollars  for  each  and  every  such  offense. 

1887  R.  S.  Sec.  1296. 

Section  4739.  Persons  Practicing:  Medicine  and 
Surgery,  UTitlioat  License:  Any  person  practicing  medicine 
and  surgery  within  this  State,  without  having  obtained  the  license 
provided  for  in,  or  contrary  to  the  provisions  of  that  portion  of  Chapter 
XV  of  the  Political  Code  which  relates  to  the  practice  of  medicine  and 
surgery,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  fined  not  less  than  fifty  dollars,  nor  more  than  three 
hundred  dollars,  or  by  imprisonment  in  the  county  jail  not  less  than 
ten  days,  nor  more  than  six  months,  or  by  both  such  fine  and  imprison- 
ment, in  the  discretion  of  the  court,  together,  with  the  costs  of  prose- 
cution, and  each  day  such  person  continues  to  practice  medicine  anl 
surgery,  contrary  to  said  provisions,  shall  constitute  a  separate  offense. 

1899,  6Ui  Ses.  p.  849,  Sec.  10.  medical  examiners  and  by  the  district 

PHYSICIANS     AND     SURGEONS,  court,  and  that  defendant's  conviction 

CONVICTION      FOR      PRACTICING  was  had  pending  an  appeal  to  the  su- 

WITHOUT  A  LICENSE:    A  conviction  preme  court,  which  reversed  the  Judg- 

for  practicingr  medicine  without  a  11-  ment  of  the  district  court  revokingr  his 

cense   will  be  set  aside  where  it  ap-  license. — State  v.  Kellogrgr,  14  Mont.  451, 

Peared  that  the  defendant's  license  had  36  Pac.  1077. 
been    revoked  by   the   state   board   of 

Section   4740.     Presenting  Faise  or  Forged  Dipioma: 

Any  person  who  shall  present  to  the  State  Medical  Board,  as  his  or  her 
^'^wn,  the  diploma  of  another,  or  a  forged  affidavit  of  identification, 
Or  who  shall  attempt  to  personate  another  medical  practitioner  of  a 
^ike  or  different  name,  shall  upon  conviction  thereof,  be  subject  tu 
^uch  fine  and  imprisonment  as  are  made  and  provided  by  the  stai- 
Vxtes  of  the  State  of  Idaho  for  the  crime  of  forgery. 
1899,  5th  Ses.  p.  S60,  part  of  Sec.  14. 

Section  4741.      Violation    of    ProTisions   of  Dental 

^^jjnws:    Any   person   who   shall   violate   any   of  the  provisions   of 

^Chapter  XV  of  the  Political  Code  relating  to  the  practice  of  den- 

"^istry  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 

^hall  be  fined  not  less  than  fifty  dollars,  nor  more  than  two  hundred 

dollars.     All  fines  recovered  under  this  Section  shall  be  paid  into 

the  common  school  fund  of  the  county  in  which  such  conviction  takes 

place. 

1899,  5th  Ses.  p.  888,  Sec.  6.  without  a  license,  see  Ferner  v.  State, 

For  evidence  of  practicing  dentistry       151  Ind.  247,  51  N.  E.  360. 
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Section  4743.  Persoim  Knowingly  and  Faisely 
Claiming  Certificate  or  Ijicenne:  Any  person  who  shall, 
knowingly  or  falsely,  claim  or  pretend  to  hold  a  certificate  or  license 
granted  by  the  Board  of  Examiners  under  and  pursuant  to  the  provis- 
ions of  Chapter  XV  of  the  Political  Code  relating  to  the  practice  of 
dentistry,  or  who  shall  falsely,  with  intent  to  deceive  the  public,  clahn 
or  pretend  to  have  the  same,  shall  be  deemed  guilty  of  a  misdemeanor 
and  shall  be  liable  to  the  same  penalty  as  provided  in  the  preceding  sec- 
tion. 

1899,  5th  Sea.  p.  889.  Sec  9. 

ADULTERATED  AND  UNWHOLESOME  FOOD. 

Section  4743.    Oleomargarine,  Butterine,  etc.:      Every 

person  who  sells  or  keeps  for  sale,  or  oflfers  for  sale,  or  otherwise  dis- 
poses of  oleomargarine,  butterine,  mixture  imitating  butter,  or  adul- 
terated butter,  under  the  name  of  or  under  the  pretense  that  the 
same  is  butter,  or  keeps  for  sale  or  manufactures  oleomargarine,  but 
terine,  mixture  imitating  butter,  or  adulterated  butter,  without  brand- 
ing the  same  or  the  package  in  which  it  is  contained,  on  the  outside 
thereof,  with  the  word  oleomargarine,  butterine  or  adulterated  butter 
or  without  informing  the  purchaser  thereof  or  the  person  or  persons 
to  whom  the  same  is  offered  for  sale,  that  the  substance  sold  or  offered 
for  sale  is  imitation  butter  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6917;  1885  p.  61,  Sec.  1;  and  1899.  6th  Ses.  p.  398,  Sec.  4. 

Section  4744.  To  Pre¥ent  the  Adulteration  or  Tine- 
gar:  Whoever  violates  any  of  the  provisions  of  Chapter  XV  of  the 
Political  Code,  concerning  the  adulteration  of  vinegar,  and  to  reg- 
ulate the  manufacture  and  sale  thereof,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  all  vinegars  found  in  their  possession  not  in  ac- 
cordance with  said  Chapter  shall  be  subject  to  forfeiture  and  spoliation. 

1899,  5th  Ses.  p.  368,  Sec.  5. 

Section  474S.  No  Person  Shall  Sell  Adaiterated 
Candyl  X<j  person  shall,  by  himself,  his  servant  or  agent,  or  as  the 
servant  or  agent  of  any  other  person  or  corporation,  manufacture  for 
sale,  or  knowingly  sell  or  offer  to  sell  any  candy  adulterated  by  the 
admixture  of  terra  alba,  barytes,  talc  or  any  other  mineral  substance, 
by  poisonous  colors  or  flavors  or  other  ingredients  deleterious  or  det- 
rimental to  health. 

1899,  5th  Ses.  p.  398,  Sec.  1. 

Section  4746.  Violation  ol*  ProTisions  of  Preceding 
Section:  .  \\'hoe\'er  violates  any  of  the  provisions  of  the  preceding- 
Section,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction,  shall 
be  fined,  not  exceeding  one  hundred  dollars,  nor  less  than  twenty- 
five  dollars,  or  imprisoned  not  exceeding  one  hundred  nor  less  than 
thirty  days,  or  both;  and  he  shall  he  adjudged  to  pay  in  addition,  all 
necessary  costs  and  expenses  incurred  in  the  inspection  and  analyzing 


Ck.  CCXVI  CRIMES  AGAINST   PrBLIO  SAFETY  i7 

such  adulterated  candy,  and  the  same  shall  be  forfeited  and  destroyed 
under  the  direction  of  the  court. 

1899,  6th  Ses.  p.  399,  Sec.  2. 

Section  4747.  Adalterating  Food,  Drugs,  Liqaors, 
etc.:  Every  person  who  adulterates  or  dilutes  any  article  of  food, 
drink,  drug,  medicine,  spirituous  or  malt  liquor,  or  wine,  or  any  ar- 
ticle useful  in  comix)unding  them  with  a  •fraudulent  intent  to  offer  the 
same  or  cause  or  permit  it  to  be  offered  for  sale  as  unadulterated  o- 
undiluted,  and  every  person  who  fraudulently  sells,  or  keeps  or  offers 
for  sale  the  same,  as  unadulterated  or  undiluted,  is  guilty  of  a  misde- 
meanor. 

1887  R.  S.  Sec.  6918:    1864  p.  467.  Sec.  131. 

Section  4748.  Disposing  ot*  tainted  Food:  Every 
person  who  knowingly  sells,  or  keeps  or  offers  for  sale,  or  otherwise 
disposes  of  any  article  of  food,  drink,  drug,  or  medicine,  knowing  the 
same  has  become  tainted,  decayed,  spoiled,  or  otherwise  unwhole- 
some or  unfit  to  be  eaten  or  drank,  with  intent  to  permit  the  same 
to  be  eaten  or  drank,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6919;    1864  p.  467.  Sec.  131. 

Section  4740.  Sale  of  Famislied  Animals:  Every 
l)erson  who  slaughters,  offers  or  exposes  for  sale  to  the  public,  any 
animal  or  animals  that  have  been  confined  for  forty-eight  hours  or 
more  without  proper  food,  or  tw^enty  hours  without  water,  is  guilty 
of  a  misdemeanor. 

1887  R.   S.  Sec.   6920;    1888  p.   68,   Sec.  1. 

CRIMES  AGAINST   PUBLIC  SAFKTY. 

Section  47S0.  Deatli  from  Ei[plosions,  etc.:  Every  per- 
son having  charge  of  any  steam  boiler  or  steam  engine,  or  other 
apparatus  for  generating  or  employing  steam,  used  in  any  manu- 
factory, or  on  any  railroad,  or  in  any  vessel,  or  in  any  kind  of  me- 
chanical work,  or  for  heating,  who  wilfully,  or  from  ignorance  or 
neglect,  creates,  or  allows  to  be  created,  such  an  undue  quantity  of 
steam  as  to  burst  or  break  the  boiler,  engine,  or  apparatus,  or  to 
cause  any  other  accident  whereby  the  death  of  a  human  being  is 
produced,  is  punishable  by  imprisonment  in  the  State  prison  for  not 
less  than  one  nor  more  than  ten  years. 

1887  R.  S.  Sec.  6908. 

Ifection  47SI.      Death   ft-oni  Collision   on   Railroads: 

Rvery  conductor,  engineer,  brakeman.  switchman,  or  other  person 
having  charge,  wholly  or  in  part,  of  any  railroad  car,  locomotive,  or 
tiain,  who  wilfully  or  negilgently  suffers  or  causes  the  same  to  col- 
lide with  another  car.  locomotive  or  train,  or  with  any  other  object 
or  thing  whereby  the  death  of  a  human  being  is  produced,  is  punish- 
able by  imprisonment  in  the  State  prison  for  not  less  than  one  nor 
more  than  ten  years. 
1887  R.  B.  See.  6909.  Indictable  negligence;    Seo  Sec.  4660, 
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Section   47S9.    Crunpowder,    Vnlawtul    KeepUig    oti 

Every  person  who  makes  or  keeps  gunpowder,  nitro-glycerine,  or 
other  highly  explosive  substance,  within  any  city  or  town,  or  who  car- 
ries the  same  through  the  streets  thereof,  in  any  quantity  or  manner 
prhoibited  by  law,  or  by  any  ordinance  of  such  city  or  town,  is  guilty 
of  a  misdemeanor. 

1887  R.  S.  Sec.  6915. 

Section  47S3.     Engineer    to    Ring    Bell,  etc.:     Every 

person  in  charge  of  a  locomotive  engine,  who,  before  crossing  any 
traveled  public  way,  omits  to  cause  a  bell  to  ring  or  steam  whistle  to 
^ound  at  the  distance  of  at  least  eighty  rods  from  the  crossing,  and  up 
to  it.  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6923. 

Section  47S4.  Engineer,  Intoxication  of:  Every  per- 
son who  is  intoxicated  while  in  charge  of  a  locomotive  engine,  ^r 
while  acting  as  conductor  or  driver  upon  any  railroad  train  or  car, 
whether  propelled  by  steam  or  drawn  by  horses,  or  while  acting  as 
train  dispatcher  or  as  telegraph  operator,  receiving  or  transmitting 
dispatches  in  relation  to  the  movement  of  trains,  is  guilty  of  a  mis- 
demeanor. 

1887  R,  S.  Sec.  6924. 

Section  47SS.     Passenger  Car  in  front  of  Freight  Car: 

I\very  person  who,  in  making  up  or  running  railroad  trains,  places 
or  runs,  or  causes  to  be  placed  or  run,  any  freight  car  in  the  rear  of 
])assenger  cars,  is  guilty  of  a  misdemeanor,  and  if  loss  of  life  or 
limb  results  from  such  placing  or  running,  is  guilty  of  felony.  The 
term  "freight  car*'  as  used  in  this  Section,  does  not%include  a  bag- 
gage, express,  or  mail  car. 

1887  R.  S.  Sec.  6925. 

Section  47S6.  Violation  of  Duty  by  Employees  of 
Railroad  Companies:  Every  engineer,  conductor,  brakeman, 
switchtender,  or  other  (officer,  agent,  or  servant  of  any  railroad  com- 
pany, who  is  guilty  of  any  wilful  violation  or  omission  of  his  duty 
as  such  officer,  agent,  or  servant,  whereby  human  life  or  safety  is 
endangered,  the  punishment  of  which  is  not  otherwise  prescribed,  is 
guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6926. 

Section  47S7.  Racing  Upon  Highways:  Every  person 
driving  any  conveyance  drawn  by  horses,  upon  any  public  road  or 
way.  who  causes  or  suffers  his  horses  to  run,  with  intent  to  pass 
another  conveyance,  or  prevent  such  other  from  passing  his  own.  is 
guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6928. 

Section    47S8.      Death    from    mischievous    Animals: 

If  the  owner  of  a  mischievous  animal,  knowing  its  propensities,  wil- 
fully suffered  it  to  go  3t  large,  or  keeps  it  without  prdinary  care,  and 
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such  animal,  while  so  at  large,  or  while  not  kept  with  ordinary  care, 
kills  any  human  being  who  has  taken  all  the  precautions  which  circum- 
stances permitted,  or  which  a  reasonable  person  w^ould  ordinarily  take 
in  the  same  situation,  is  guilty  of  a  felony. 

1887  R.  S.  Sec.  6931.  such  tendencies.     I£  the  mischief  was 

He  who  lets  loose  a  dangerous  animal  undesigmed  by  the  defendant,  the  of- 

is  responsible  for  death  caused  by  such  fense    is    manslaughter;     if    designed. 

Animal,  provided  he  either  knew  of  the  murder. — 1  Whart.  Cr.  L.  Sec.  357.  207 

animal's  tendencies,  or  was  in  such  a  and  citations. 

I>osiUon  that  he  should  have  known  of 

Section  47S0.  Selling  Firearms  to  Indians;  Every 
person  who  sells  or  furnishes  to  any  Indian,  any  firearm,  or  ammu- 
nition therefor,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.   6930;    1879  p.  33.  Sec.  1. 

Section  4760.  .Setting  l¥oods  on  Fire:  Any  person 
who  shall  wilfully  or  carelessly  set  on  fire,  or  cause  to  be  set  on  fire. 
any  timber  or  prairie  lands  in  this  state,  thereby  destroying  the  tim- 
ber, grass  or  grain  in  any  such  lands,  or  any  person  who  shall  build 
a  camp  fire  in  any  woods,  or  on  any  prairie,  and  leave  the  same 
without  totally  extinguishing  such  fire,  or  any  railway  company  which 
shall  permit  any  fire  to  spread  from  its  right  of  way  to  the  adjoining 
lands,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6921. 

Section  4761.     State  Inspector  of  Iflines,  Authority: 

Upon  the  neglect  or  refusal  of  any  owner,  lessor,  lessee,  agent,  man- 
ager   or    other    person    in    charge,    notified    to    comply    with    the 
requirements   stated   in  the   notice  provided   in   section    144  of  the 
Political  Code,  such  owner,  lessor,  lessee,  agent,  manager  or  other 
Person  in  charge  of  such  mine  shall    be    deemed    guilty   of   a    mis- 
demeanor, and  is  punishable  by  a  fine  of  not  more  than  five  hundred 
rfollars,  and  each  day's  continuance  of  such  neglect  or  refusal  shall 
^>e  a  .separate  offense,  and  in  case  of  any  criminal  or  civil  proceeding 
^t  law  against  the  party  or  parties  so  notified,  on  account  of  the  loss 
r:>f  life,  of  bodily  injury  sustained  by  any  employee  subsequent  to  the 
Service  of  such  notice,  and  in  consequence  of  a  neglect  or  refusal  to 
^■^bey  the  inspector's  ref|uirements.  a  certified  copy  of  the  notice  served 
•^y  the  inspector  shall  be  prima  facie  evidence  of  the  culpable  negll- 
j^ence  of  the  party  or  i)arties  so  notified. 

1899.  5th  Ses.  p.  223,  last  part  of  Sec.       laws  of  1893,  2d  Ses.  p.  153. 
^  ;   1895,  3d  Ses.  p.  162,  Sec.  5.  amending 

PUBLIC  NUISANCES. 

Section  4769.     Public    Nuisances  Deflned:     Anything 
^vhich  in  injurious  to  health,  or  is  indecent,  or  offensive  to  the  senses, 
^Dr  an  obstruction  to  the  free  use  of  property,  so  as  to  interfere  with  the 
comfortable  enjoyment  of  life  or  property  by  an  entire  community  or 
neighborhood,  or  by  any  considerable  number  of  persons,  or  unlaw- 
fully obstructs  the  free  passage  or  use,  in  the  customary  manner^  gf 
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any  navigable  lake,  or  river,  stream,  canal,  or  basin,  or  any  public 
park,  square,  street,  or  highway,  is  a  public  nuisance. 

1887  R.  S.  Sec.  6910;  1864  p.  466,  Sec.  is  attached  to  It— Terrttory  v.  Te  Wan, 
180.  2  Mont.  478. 

PubUc   nuiaances:      See   C.vil   Code.  ,, ^ rn"LhibV°b;r boTh '^e rT^! 

prisonment,    as    the    penalty    therefor 

NUISANCE  INTERPRETATION,  upon  conviction  Is  limited  by  express 
OFFENSES:  The  term  offenses  as  terms  of  the  statute  (criminal  laws, 
used  in  this  statute,  applies  to  certain  Sec.  162).  to  a  flne  of  not  more  than  one 
acts  and  intentions,  or  acts  and  crimi-  thousand  dollars,  and  such  offense  is 
nal  negligrence,  and  all  such  acts  or  therefore  not  within  the  operation  of 
omissions,  as  would  constitute  nuisance  Sec.  278  of  the  criminal  laws  providing 
at  common  law,  and  are  not  enumerated  grenerally  for  imprisonment  as  a  pen- 
In  our  statute,  in  Sec.  147  of  criminal  alty  for  common  law  misdemeanor  not 
law,  and  are  still  indictable  in  Sec.  185  otherwise  provided  for  in  the  criminal 
of  the  same  law.  It  is  the  act  that  con-  laws. — State  ex  rel.  Hendricks  v.  Dis- 
stitutes  the  offense  and  that  is  punish-  trict  Court,  14  Mont.  452,  37  Pac.  9. 
able,  and  it  matters  nothing  what  name  For  punishment,  see  Sec.  4764. 

Section  4763.    Vneqaal  Annoyance  or  Damage:     An 

act  which  affects  an  entire  community  or  neighborhood,  or  any  con- 
siderable number  of  persons,  as  specified  in  the  last  section,  is.  not 
less  a  nuisance  because  the  extent  of  the  annoyance  or  damage  in- 
flicted upon  individuals  is  unequal. 

1887  R.  S.  Sec.  6911;  1864  p.  466,  Sec.  130. 

Section  4764.  IHainlaining  a  Nuisance:  Every  person 
who  maintains  or  commits  any  public  nuisance,  the  punishment  for 
which  is  not  otherwise  prescribed,  or  w'ho  wilfully  omits  to  perform 
any  legal  duty  relating  to  the  removal  of  a  public  nuisance,  is  guilty 
of  a  misdemeanor. 

1887  R.  S.  Sec.  6912:  1864  p.  466,  Sec.     Nuisance:  See  Sec.  4762. 
130. 

OTHER   OFFENSES. 

Section  476S.  Haying  in  Possession  Diseased  Trees, 
etc.:  Any  person,  persons,  dealers  or  shippers  having  in  their 
possession  any  fruit,  trees,  plants,  cuttings,  grafts,  buds,  seeds,  pits, 
scions  or  other  transportable  horticultural  stock  of  any  kind  infesteil 
with  any  injurious  insects  or  their  germs,  or  with  any  fungus  or 
other  diseases  injurious  to  fruit  or  fruit  trees,  or  to  other  trees  or 
plants,  or  who  shall  sell  or  offer  for  sale,  gift,  distribution,  transporta- 
tion or  planting,  or  who  shall  refuse  or  neglect  to  destroy  or  disinfect, 
as  provided  in  cha])ter  XVIII  of  the  Political  Code,  as  ordered  by  the 
inspector  of  his  district,  the  said  fruit  or  trees,  plants,  cuttings,  pits, 
scions  or  other  material,  or  who  shall  refuse  or  neglect  to  attach  a 
district  mark  or  label  as  provided  in  section  767  of  the  Political  Code^ 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  fined  not  less  than  twenty-five  nor  more  than  five  hundred 
dollars. 

1899,  5th  Ses.  p.  124.  Sec.  12;  1897.  4th       1895.  3d  Ses.  p.  81,  Sec.  10. 
Sea.  p.  113,  Sec.  12,  amending:  laws  of  ^ 

Section  4766.  Inexcnsable  rVeg^lect  or  Reftasal  to 
Comply  witli  Orders  pr  inspector;     Ine^^cusable  ncglwt  or 
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to  comply  with  the  orders  of  an  inspector,  made  in  pursuance 
provisions  of  chapter  XVIII  of  the  Political  Code  shall  consti- 
misdemeanor  and  shall  be  punishable  as  provided  in  the  preced- 
rtion. 

5th  Ses.  p.  438,  Sec.  4,  amending       1897.  4th  Ses.  p.  114.  Sec.  16. 
1899,  5th  Ses.  p.   125,  Sec.   16; 

tion  4767.  Vnlawral  for  anjr  merchant,  etc.,  to 
ir  Crive  Away  Cigarette,  etc.:  It  shall  not  be  lawfr.l 
y  merchant,  trader,  peddler,  pharmacist,  druggist,  apothecary, 
>on-keeper,  or  any  other  person  or  persons,  male  or  female,  in 
ate,  with  or  without  a  license,  to  sell  by  wholesale  or  retail,  or 
vay,  directly  or  indirectly,  to  any  person  or  persons,  male  or  fe- 
under  the  age  of  twenty-one  years,  cigarettes  for  smoking  or 
npounds  of  tobacco  used  in  the  filling  or  make-up  of  cigaret^'^s 
purpose  of  chewing  or  smoking. 

16th  Ses.  p.  49.  Sec.  1. 

tion  4768.  Persons  Tiolating  Provisions  of  Pre- 
1^  Section:  Any  merchant  or  saloon-keeper,  trader,  peddler, 
acist,  druggist  or  apothecary,  or  any  other  person  or  persons 
state  violating  the  provisions  of  the  preceding  section,  shall 
med  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be 
n  the  sum  of  one  hundred  dollars,  and  the  cost  of  the  prosc- 

16th  Ses.  p.  49.  Sec.  2. 
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CRIMEwS  AGAINST  PUBLIC  PEACE. 

Section, 

lot,  defined.  4778.  Disturbing  the  peace  in  night 
ot,  punishment  of.  time. 

>ut  defined.  4779.  Refusing  to  disperse, 

nlawful  assembly  defined.  4780.  Exhibiting  deadly  weapon. 

>ut,  etc.,  punishment  of.  4781.  Persons  other  than  ofBcers  carry - 
arsons  remaining  at  riot.  ing  certain  weapons, 

agistrate  neglecting  to  disperse  4782.  Fines  provided  in  preceding  sen- 
rioters.  tion,  to  whom  paid, 

ize  fights.  4783.  Forcible  entry. 

3g  or  cock  fighting.  4784.  Taking  repossession  of  land. 

tion  4760.  Riot  llefined:  Any  use  of  force  or  violence. 
)ing  the  public  peace,  or  any  threat  to  use  such  force  or  vio- 
if  accompanied  by  immediate  power  of  execution,  by  two  or 
)ersons  acting  together,  and  without  authority  of  law,  is  a  riot. 

•L  S.  Sec.  6950:  1864  p.  464,  Sec.       and    violence,    against    the    person    or 

property  of  another,  or  a  lawful  act  in 

DEFINED:     Under  the  Crimi-       a    violent     or    tumultuous     manner. — 
e  of  Illinois,  it  Is  not  necessary       Dougherty  et  al  v.  People.  5   ni.   179: 
ere  should  be  an  unlawful  as-       1  Russ.  on  Crimes,  266-378. 
re  to  constitute  a  riot,  though    t  It  must  also  be  shown   in  riot  that 

lerwise  at  common  law.  It  Is  the  assembly  was  accompanied  with 
It  to  constitute  this  offense,  that      some  such  circumstances,  either  of  act- 

more  persons,  being  together,      ual  force  or  violence,  or  at  least  having 
'do  »n  u^lawful  act.  Fitb  force     an  appartnt  ^mdtncy  thtrtto,  ai  wera 

....  •■"••  ■'  ■      « 
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calculated  to  inspire  people  with  terror.  ASSEMBLY:    An  unlawful  assembly  it 

— 2  Whart.  Or.  L.  10  Ed.  Sec.  15S9,  and  an  assembly  o£  three  or  more  persons 

(Citations.  who,  with  intent  to  carry  out  any  com- 

An  unlawful  assembly  is  an  essential  mon  purpose,  assemble  in  such  a  man- 
prerequisite;  but,  as  we  have  seen,  an  ner,  or  so  conduct  themselves  when 
assembly  meeting  lawfully  can  be  con-  assembled,  as  to  cause  persons  in  the 
verted  into  one  that  is  unlawful,  by  the  neigrhborhood  of  such  assembly  to  fear 
♦•oncerted  determination,  however  sud-  on  reasonable  pounds  that  the  persons 
den,  to  elTect  tumultuously  an  unlawful  so  assembled  will  disturb  the  peace 
purpose.  Hence,  to  constitute  a  riot  it  tumultuously.  or  will  by  such  assembly 
is  not  necessary  that  the  origrinal  in-  needlessly  and  without  any  reasonable 
tention  should  have  been  riotous. — 2  occasion  provoke  other  persons  to  dis- 
Whart.  Or.  L.  10  Ed.  Sec.  1538;  4  Bl.  turb  the  peace  tumultuously.  The  mere 
Com.  146.  fact,   however,   that   an   assembly   will 

In  a  criminal  prosecution  for  a  riot,  probably  be   attacked  by   parties   who 

it  is  no  defense  that  two  persons  only  object  to  it,  does  not  make  it  unlawful, 

were    engaged    in    the    illegral    physical  —2  Whart.  Cr.  L.  10  Ed.  Sec.  1535;   1 

act,  if  a  third  person  was  at  the  time  Russell  on  Crimes,  Sees.  378-887;   4  Bl. 

aiding  and  abetting  them  by  his  pres-  Com.  146. 
ence. — State  v.  Straw,  33  Me.  554.  For  indictment,  see  Rex  v.  Hughes, 

RIOT.     ROUT     AND     UNLAWFUL.  4  Car.  &  P.  560. 

H^ection  4770.  Riot,  Punishment  •f:  Every  person 
Yiho  participates  in  any  riot  is  guilty  of  a  misdemeanor. 

1887    R.    S.    Sec.    6951:    1864    p.    464,   Sec.    122. 

Section  4771.  Ront  Defined:  Whenever  two  or  more  per- 
sons, assembled  and  acting  together,  make  any  attempt  or  advance 
toward  the  commission  of  an  act  which  would  be  a  riot  if  actually 
a^mmitted.  siicli  assembly  is  a  rout. 

1887  R.  S.  Sec.  6952;  1864  p.  464,  Sec.     See  Sec.  4769. 
122. 

Section  4779.     llnlawAil   Assembly   Defined:      When 
ever  two  or  more  persons  assemble  together  to  do  an  unlawful  act. 
separate  without  doing  or  advancing  toward  it,  or  do  a  lawful  act  in 
a  violent,  boisterous,  or  tumultuous  manner,  such  assembly  is  an  un- 
lawful assembly. 

1887  R.  S.  Sec.  6953;  1864  p.  464,  Sec.     See  Sec.  4769. 
121. 

Section  4773.     Ront,  etc.,  Pnnislinient  of:    Every  per 

son  who  participates  in  any  rout  or  unlawful  assembly  is  guilty  of  a 
misdemeanor. 

1887  R.   S.   Sec.  6954;    1864  p.  464   Sec.  121. 

Section  4774.     Persons    Remaining    at   Riot:     Every 

person  remaining  present  at  the  place  of  any  riot,  rout,  or  unlawful 
assembly,  after  the  same  has  been  lawfully  warned  to  disperse,  ex- 
cept public  officers  and  persons  assisting  them  in  attempting  to  dis- 
l>erse  the  same,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6955;    1864  p.  464,  Sec.  119. 

Section  477S.  Masistrate  JVes^Iectinii^  to  Disperse 
Rioters:  If  a  magistrate  or  officer,  having  notice  of  an  unlawful 
or  riotous  assembly,  mentioned  in  this  title,  neglects  to  proceed  to 
the  place  of  assembly,  or  as  near  thereto  as  he  can  with  safety,  and 
to  exercise  the  authority  with  which  he  is  invested  for  suppressing 
the  same  and  arresting  the  offenders,  he  13  guilty  pf  a  misdcmwnor, 

mi  n,  a  stQ,  696t;  itu  p,  itf,  i«o.  4t  ^  :    .  .        : 
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Section  4776.  Prize  Fights:  Every  person  who  engages 
in,  instigates,  encourages,  or  promotes  any  ring  or  prize  fight,  or  any 
other  premeditated  fight  or  contention  (without  deadly  weapons) 
either  as  principal  aid,  second,  umpire,  surgeon,  or  otherwise,  is 
punishahle  by  imprisonment  in  the  state  prison  not  exceeding  two 
years. 

1887  R.  S.  Sec.  6957;  1864  p.  442.  Sec.  39. 

Meetion  4777.  Do^  or  Cocic  Fi^liting;  Every  pepon 
who  participates  in  dog  or  cock  fighting,  or  who  aids  or  abets  the 
same  by  his  presence,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6958;  1883  p.  64,  Sec.  4. 

Seetion  4778.    Disturbing  tlie  Peaee  in  Niglit  Time: 

Every  f)erson  who  maliciously  and  wilfully  disturbs  the  peace  or 
quiet  of  any  neighborhood,  family  or  person,  by  loud  or  unusual  noise, 
or  by  tumultuous  or  offensive  conduct,  or  by  threatening,  traducing, 
quarreling,  challenging  to  fight  or  fighting,  or  who,  on  the  public 
streets  of  any  unincorporated  town  or  village,  or  upon  the  public 
highways  in  such  unincorporated  town  or  village,  run  any  horse  race, 
either  for  a  wager  or  for  amusement,  or  fires  any  gun  or  pistol  in 
such  unincorporated  town  or  village,  or  use  any  vulgar,  profane,  or 
indecent  language  within  the  presence  or  hearing  of  women  or  chil- 
dren, in  a  loud  and  boisterous  manner,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6959.  Unn  (Pa.),  22  L.  R.  A.  353.  note:   4  Bl. 

PROFANE  SWEARING  AND  VUT  -  Com.  59. 

GAR  LANGUAGE:     A  municipal  leglp-  To    render    the    offense    of    profane 

latlve  body,   If  empowered  by  law  to  swearing  Indictable,  the  acts  must  be 

prohibit  or  suppress  practices  against  so     repeated     and     so     public,   as   to 

good    morals,    punish    the    uttering    of  become   an   annoyance   and    Inconven- 

Profane  language,  whether  uttered  fre-  lence  to  the  public,  for  then  they  con- 

quently  or  only  once  by  the  same  per-  stitute    a    public    nuisance. — State    v. 

son. — Ex.  parte  Delaney,  43  Cal.  478.  Jones,  9  Ired.  38. 

DEFINITION:    Blackstone  speaks  of  Using  vulgar  and  indecent  language 

this  offense  as  "blasphemy  against  the  within  the  hearing  of  children  in  a  loud 

Almighty"   by   denying   His   being   or  and     bolstrous     manner.       Indictment 

f^ovidence,    or    by    contumelious    re-  therefore;  sufficiency. — Ex  parte  Foley, 

T^Toaches  of  our  Savior,  Christ. — Com.  v.  66  Cal.  508. 

Section  4770.  Refasini;^  to  Disperse:  If  two  or  more 
r>ersons  assemble  for  the  purpose  of  disturbing  the  public  peace,  or 
c^ommittlng  any  unlawful  act,  and  do  not  disperse  on  being  desired 
^r^r  commanded  so  to  do  by  a  public  officer,  the  persons  so  offending 
^^re  severally  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6960:   1864  p.  464,  Sec.  119. 

Section  4780.    Exliibitint^  Deadly  UTeapon:     Every  per- 

^^on  who.  not  in  necessary  self-defense,   in  the  presence  of  two  or 

"Tnore  persons,  draws  or  exhibits  any  deadly  weapon  in  a  rude,  angry, 

iQnd  threatening  manner,  or  who,  in  any  manner,  unlawfully  uses  the 

same,  in  any  fight  or  quarrel,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6961;  1864  p.  442,  Sec.  of    drawlngr   and    exhibiting    a    deadly 

40.  weapon  in  the  presence  of  others  In  a 

ASSAULT,     FORMER  JEOPARDY:  rude,  angrry  and  threatening  manner: 

The  plea  of  former  jeopardy  will  not  and  was  afterward  Indicted  for  an  as- 

avail  where  a  defendant  was  arretted,  sault  with  a  dangerous  weapon,  to* wit: 

l»roficiitea  and  conviottf  pt  tbt  ottonie  a  piitol.  wHb  lnt%n\  }o  inOlct  upon  tbt 
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person  of  F.  a  bodily  Injury,  as  while  was  never  in  any  dan^rer  of  being  con- 

beingr    prosecuted   in   the    magistrate's  victed    of    an.  assault    with    a    deadly 

court  for  displaying  a  deadly  weapon  in  weapon    with    intent   to    inflict   bodily 

a  rude,  angry  and  threatening  manner  harm. — Territory  v.  Stocker,  9  Mont  6. 

in  the  presence  of  others,  the  defendant  22  Pac.  496. 

Section  4781.  Persons  Other  than  OMcers  Carrying 
Certain  Weapons:  It   is   unlawful    for   any   person,   except 

United  States  officials,  officials  of  the  State  of  Idaho,  county  officials, 
l>eace  officers,  guards  of  any  jail,  and  officers  or  employees  of  any 
express  C(3mpany  on  duty,  to  carry,  exhibit  or  flourish  any  dirk,  dirk- 
knife,  sword,  sword-cane,  pistol,  gun  or  other  deadly  weapons,  within 
the  limits  or  confines  of  any  city,  town  or  village  or  in  any  public  as- 
sembly of  the  State  of  Idaho.  Every  person  so  doing  is  guilty  of  a 
misdemeanor  and  is  punishable  by  fine  not  less  than  fifty  dollars  nor 
more  than  one  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  for  a  period  of  not  less  than  twenty  days  nor  more  than  fifty 
(lays,  or  by  both  such  fine  and  imprisonment. 

1889.  15th  Ses.  p.  23.  Sec.  1.       . 

Section  4789.  Fines  ProTided  in  Preceding  Section- 
To  l¥iioni  Paid:  One  half  of  all  fines  collected  under  the  pre- 
ceding Section  shall  he  paid  to  the  officer  making  the  arrest,  which 
amount  shall  be  i)ayment  in  full  for  his  services.  The  other  one 
half  shall  he  paid  into  the  common  School  Fund  of  the  county,  after 
deducting  the  necessary  costs  of  the  prosecution  of  the  case. 

1889.  15th  Ses.  p.  23.  Sec.  2. 

Section  4783.  Forcible  Entry:  Every  person  using  or  pro- 
curing, encouraging  or  assisting  another  to  use,  any  force  or  violence 
in  entering  uixni  or  detaining  any  lands  or  other  possessions  of  an- 
other, excei)t  in  the  cases  and  in  the  manner  allowed  by  law,  is 
guilty  of  a  misdemeanor. 

1887  R.   S.   Sec.  6962:    1874-5   p.   209,  Forcible  entry:     See  Sec.  3974  C.  Civ. 

S«c.  570.  Proc. 

Section  4784.    Talking  Repossession  of  I^and;      Every 

l)erson  who  has  been  removed  from  any  lands  by  process  of  law',  or 
who  has  removed  from  any  lands  ])ursuant  to  the  law^ful  adjudica- 
tion or  direction  of  any  court,  tribunal,  or  officer,  and  who  afterwards 
unlawfully  returns  to  settle,  reside  upon,  or  take  possession  of  such 
lands,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.   6963. 

CHAPTER  CCXVm. 

CRIMKS  AGAlNvST  THE  REVENUE  AND  PROPERTY  OF 

THE  STATE. 

Section.  Section. 

4786.  Embezzlement     and    falsification  4788.  Certain    officers   refusing   to    pay 

of  accounts  by  public  officers.  over  fine  or  forfeiture  accord- 

4786.  Officers    negrlectlng   to    pay   over  \ng  to  law. 

public  moneys,  4789.  Refusing  to  give  ass^wor  list  vf 
4787t  Public  moneyi  4«(D«d,  proper^, 
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Section.  Section. 

4790.  Deliverinsr   receipts   for  poll   tax.       4802.  Carrying     on     business     without 

etc  license. 

4791.  Blank  receipts   other  than   those       4803.  Peddling  without  license,  penalty. 

prescribed.  4804.  Carrying    on    insurance    business 

4792.  Refusing  to  give  name  of  persons  without  certificate. 

in  employment.  4805.  Selling  arms. 

4793.  Owner  or  agent  neglecting  to  give       4806.  Persons     entering     upon     public 

required  notice  to  assessor  of  lands  of  state,  and  cutting  or 

removal  of  live  stock.  destroying  timber. 

4794.  Assessor  llsUng  or  assessing  prop-  4^07    wilfully  cutting  down  timber  to 

erty  for  less  than  cash  value.  ^j^ip  ofC  state  lands. 

4796.  Duty  of  prosecuting  attorney  to  4808.  Selling  liquor  without  license. 

prosecute  violations  of  section;  4809.  County  commissioners  knowingly 

penalty.  approving     insuflicient     liquor 

4796.  Neglect  of  duty  by  tax  collector.  bond. 

4797.  Neglect  of  duty  by  auditor.  4810.  Persons    selling    or    giving   away 

4798.  Penalty  for  failure  of  officers  to  spirituous   liquors,    etc. 

perform  duties  relating  to  reve-       4811.  Giving  away  any  kind  of  intoxi- 
nue.  eating  liquors  to  evade  law. 

4799.  Failure  of  school  trustees  to  pay       4812.  Physicians  giving  prescription  to 

over  money.  evade  law. 

4800.  Failure  to  comply  with  conditions      4813.  Violating    provisions    of    Section 

of  Chapter  LXVIII  of  the  Polit-  1614  of  Political  Code;  penalty, 

ical  Code.  4814.  Destroying     property     of     State 

4801.  Failure    to    comply    with    certain  Library. 

provisions  of  Chapter  LiXXII  of 
the  Political  Code. 

Section  478S.      Embexzlement    and   Falsification    of 
Accounts  by    Pablic  Officers:    Each  officer  of  this  State,  jr 
of  any  county,  city,  town,  or  district  of  this  State,  and  every  other 
person  charged  with  the  receipt,  safe  keeping,  transfer,  or  disburse- 
ment of  public  moneys,  who  either  : 

1.  Without  authority  of  law,  appropriates  the  same  or  any  por- 
tion thereof  to  his  own  use,  or  to  the  use  of  another;  or, 

2.  Loans  the  same  or  any  portion  thereof;  or,  having  the  posses- 
sion or  control  of  any  public  money,  makes  a  profit  out  of,  or  uses 
the  same  for  any  purpose  not  authorized  by  law ;  or, 

3.  Fails  to  keep  the  same  in  his  possession  until  disbursed  or 
l>aid  out  by  authority  of  law ;  or, 

4.  Deposits  the  same  or  any  portion  thereof  in  any  bank,  or  with 
^.ny  banker  or  other  person,  otherwise  than  on  special  deposit;  or, 

5.  Changes  or  converts  any  portion  thereof  from  coin  into  cur- 
Jt^ency,  or  from  currency  into  coin  or  other  currency,  without  author- 
i  ^y  of  law ;  or, 

6.  Knowingly  keeps  any  false  account,  or  makes  any  false  entry 
^:Dr  erasure  in  any  account  of  or  relating  to  the  same ;  or, 

7.  Fraudulently  alters,  falsifies,  conceals,  destroys,  or  obliterates 
^^ny  such  account;  or, 

8.  '  Wilfully  refuses  or  omits  to  pay  over,  on  demand,  any  public 
xnoneys  in  his  hands,  upon  the  presentation  of  a  draft,  order  or  war- 
-rant  drawn  upon  such  moneys  by  competent  authority;  or, 

9.  Wilfully  omits  to  transfer  the  same,  when  such  transfer  is  re- 
Cjuired  by  law;  or, 

10.  Wilfully  omits  or  refuses  to  pay  over  to  any  officer  or  person 
authorized  by  law  to  receive  the  same,  any  money  received  by  him 
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under  any  duty  imposed  by  law  so  to  pay  over  the  same;  is  punish- 
able by  imprisonment  in  the  State  prison  for  not  less  than  one  nor 
more  than  ten  years,  and  is  disqualified  from  holding  any  office  -n 
this  State. 


1887  R.  S.  Sec.  6975;  1864  p.  449  Sec. 
70. 

PUBLIC  MONEY  DEPOSITED  BY 
PUBLIC  OFFICER  IN  BANK  ON 
GENERAL  DEPOSIT:  Public  money 
deposited  in  a  bank  on  general  deposit 
by  a  public  ofllcer,  in  violation  of  law, 
does  not  become  the  estate  and  proper- 
ey  of  the  bank.  A  party  who  deposits 
money  in  a  bank  on  general  deposit  vol- 
untarily becomes  the  creditor  of  such 
bank,  and  impliedly  at  least,  agrees 
that  the  bank  may  commingle  such 
money  with  its  own  and  use  it  until 
called  for  by  such  depositor.  The  re- 
lation of  debtor  and  creditor  arises  by 
mutual  consent.  Not  so  in  the  case  at 
bar.  The  state  never  consented  to  be- 
come the  creditor  of  C.  Bunting  &  Co., 
Bankers.  It  never  deposited  or  con- 
sented that  the  funds  in  question  should 
or  might  be  deposited  with  said  bank 
on  general  deposit.  The  state  absolut- 
ely prohibited  the  making  of  such  de- 
posit, under  Sections  6975,  6976,  Rev.  St 
The  former  treasurer,C.  Bunting,  had  no 
authority  to  deposit  public  money  in 
the  bank  of  C.  Bunting  &  Co.  on  gen- 
eral deposit.  The  bank  had  and  was 
charged  with  express  notice,  that  the 
state  treasurer  had  no  authority  to 
make  such  general  deposit.    More  than 


that;  the  bank  nor  the  officers  of  said 
bank,  after  receiving  said  money,  could 
mingle  it  with  the  funds  of  the  bank, 
or  loan  it,  or  make  profit  out  of  it,  or 
appropriate  it  without  committing  a 
felony.  If  a  bank  receives  public 
money,  it  must  do  so  on  special  deposit 
It  must  keep  such  money  separate  from 
its  own  funds.  It  must  not  use  it  or 
loan  it  If  any  one  of  these  acts  are 
committed,  the  persons  or  officers  who 
participate  are  guilty  of  felony. — State 
ex  rel.  Anderson  et  al.  v.  Thum,  (Idaho), 
55  Pac.  858;  State  v.  CarriUo,  64  Cal.  63. 

INDICTMENT:  In  the  prosecution 
of  an  indictment  under  the  provisions  of 
this  section,  it  is  error  to  instruct  the 
jury  that  before  they  can  convict  a  de- 
fendant of  a  violation  of  the  statute, 
they  must  be  satisfied,  beyond  a  reas- 
onable doubt,  that  such  violation  of  the 
statute  was  made  with  the  intent  felon- 
iously and  corruptly  to  wrong,  cheat, 
or  defraud  the  county  of  its  money  or 
property,  or  any  part  thereof. — State  v. 
Brown  et  al.  44  Pac.  552. 

Felonious  character  of  appropriation 
cannot  be  raised  by  presumption;  it  is 
an  element  of  fact  for  the  Jury. — People 
V.  Carrillo,  54  Cal.  63.  cited  in  People 
v.  Williams,  73  Cal.  531;  State  v.  Blue 
(Utah),  53  Pac.  978. 


Section  4786.  Officers  Neglecting  to  Pay  Over  PuIh 
tic  moneys:  Every  officer  charged  with  the  receipt,  safe  keeping, 
or  disbursements  of  public  moneys,  who  neglects  or  fails  to  keep  and 
pay  over  the  same  in  the  manner  prescribed  by  law,  is  guilty  of  fel- 
ony. 

1887  R.  S.  Sec.  6976;  1864,  p.  450  Sec.  71.  See  Sec.  4788. 

Section  4787.       Public    moneys    Deflned:     The  phrase 

**public  moneys,"  as  used  in  the  two  preceding  sections,  includes  all 
bonds  and  evidence  of  indebtedness,  and  all  moneys  belonging  to 
the  State,  or  any  city,  county,  town,  or  district  therein,  and  all 
moneys,  bonds  and  evidences  of  indebtedness  received  or  held  by 
State,  county,  district,  city,  or  town  officers  in  their  official  capacity. 

1887  R.  S.  Sec.  6977. 

Section  4788.  Certain  Officers  Refusins  to  Pay  OTer 
Fine  or  Forfeiture  According  to  Law:  If  any  clerk,  justice 
of  the  peace,  sheriff,  or  constable  who  receives  any  fine,  or  forfeiture, 
or  costs  arising  out  of  a  judgment  in  a  criminal  action,  refuses  oi 
neglects  to  pay  over  the  same  according  to  law,  and  within  thirty^ 
days  after  receipt  thereof,  such  officer  is  guilty  of  a  misdemeanor. 

1899.  5th  Ses.  p.  379,  Sec.  5,  amendin       g  laws  of  1887  R.  S.  Sec.  6978. 
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Section  4789.  Wtefunins  to  Give  Amessor  List  ol  Prop- 
erly: Every  person  who  unlawfully  refuses  upon  demand,  to  g^ve 
to  any  county  assessor  a  list  of  his  property  subject  to  taxation,  or  i«^ 
swear  to  such  list,  or  who  gives  a  false  name  or  fraudulently  refuses 
to  give  his  true  name  to  any  assessor  when  demanded  by  such  asses- 
sor in  the  discharge  of  his  official  duties,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6979;   1874-5  p.  606,  Sec.  68. 

Section  4700.     Deliyerin^  Receipts  tor  Poll  Tax,  ele«: 

Every  person  who  uses  or  gives  any  receipt  except  that  prescribed 
by  law,  as  evidence  of  the  payment  of  any  poll  tax,  road  tax,  or  license 
of  any  kind,  or  who  receives  payment  of  such  tax  or  license  without 
delivering  the  receipt  prescribed  by  law,  or  who  inserts  the  name  of 
more  than  one  i^erson  therein,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6980;  1874-6  pp.  505-6  11.  Sees.  65-83. 

Section  4791.  Blanl£  iteceipts  Other  Than  Those 
Prescribed:  Every  person  who  has  in  his  possession  with  intent 
to  circulate  or  sell,  any  blank  licenses  or  poll  tax  receipts  other  than 
those  furnished  by  the  proper  officer,  is  guilty  of  felony. 

1887  R.  S.  Sec.  6981;  1874-5  pp.  505-511.    Sees.    65-83. 

Section  4709«  Ret  using  to  ttive  Alanie  ot*  Pemons  in 
Employment:  Every  person  who,  when  requested  by  the  col- 
lector of  taxes  or  licenses,  refuses  to  give  to  such  collector  the  name 
and  residence  of  each  man  in  his  employment,  or  to  give  such  collec- 
tor access  to  the  building  of  place  where  such  men  are  employed,  is 
guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6982;  1874-5  p.  504,  Sec.  66. 

Section  4703.    Owner  or   Agent  rVe$s:lecting  to  Criye 
Required  Moticeto  Assessor  ot*  Remoyal  or  Live  Stocl^: 

Any  owner  or  agent  neglecting  to  give  any  notice  to  any  assessor  or 
x*e fusing  to  make  any  statement,  required  by  Sections  1365- 1369  of 
t:he  Political  Code,  or  making  a  wilfully  false  statement,  or  removing 
c:^r  suffering  to  be  removed,  any  such  live  stock  from  any  county  to 
^v^ade  the  payment  of  any  taxes  payable  to  said  county  according  to  the 
5:>rovisions  of  said  Sections,  shall  be  guilty  of  a  misdemeanor. 

1901.  6th  Ses.  p.  244,  Sec.  26. 

Section   4704.    Assessor  liisting  or  Assessing  Prop- 
erty for  JLess  tlian  €asli  Value:      If  any  assessor  shall  wilfully 
^Dr  knowingly  list,  or  assess,  or  shall  suffer  to  be  listed,  assessed  or 
^mreturned  upon  the  assessment  roll  of  his  county,  any  property,  real 
^Dr  personal,  at  an  amount  or  value  less  than  its  fair  cash  valuation, 
Tie  shall  be  and  is  hereby  declared  to  be  guilty  of  a  misdemeanor, 
snd  upon  conviction  thereof,  shall  be  fined  in  any  sum  not  less  than 
one  hundred  dollars,  nor  more  than  three  hundred  dollars  for  each 
offense.    One-half  of  any  such  fine  collected  shall  be  paid  to  the  per- 
son or  persons  informing  against  and  prosecuting  such  violation   jf 
the  law,  and  the  other  one-half  shall  be  paid  into  the  county  treas- 
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ury  for  the  use  of  the  general  school  fund  of  the  county  where  such 
conviction  is  had. 

1901,  6th  Sea,  p.  263,  Sec.  62. 

Section  470S.  Uuty  of  Prosecuting  Attorney  to 
Prosecute  Violations  ot  Section;  Penalty:  It  is  hereby 
made  the  duty  of  the  prosecuting  attorney  of  each  county,  upon 
information  of  any  taxpayer  in  his  county,  corroborated  by  one 
reputable  witness,  to  prosecute  all  violations  of  the  preceding  sec- 
tion; and  if  he  shall  fail  or  refuse  to  prosecute  such  violation  of  the 
law  upon  such  information,  he  is  hereby  declared  to  be  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof,  shall  be  fined  in  any  sum 
not  less  than  one  hundred  dollars  nor  more  than  three  hundred  dol- 
lars. Seventy-five  per  cent  of  any  fine  collected  shall  be  paid  to  the 
person  or  persons  who  informs  against  and  carries  on  such  prosecu- 
tion, and  twenty-five  per  cent  thereof  shall  be  paid  to  the  county 
treasury  for  the  use  of  the  general  school  fund  of  the  county  where 
such  conviction  is  had.  Any  attorney  who  may  be  employed  in  the 
conduct  of  such  prosecution  is  hereby  vested  with  all  the  powers  of 
the  prosecuting  attorney  for  the  county  for  the  purposes  of  such 
prosecution. 

1901  6th  Ses.  p.  263.  Sec.  66. 

Section  4796.     Neglect    or  Duty    by    Tai    Collector: 

If  any  tax  collector  or  his  deputy  wilfully  neglects  or  refuses  to  per- 
form any  of  the  duties  enjoined  on  him  by  the  provisions  of  Title 
VII  of  the  Political  Code,  he  is  guilty  of  a  misdemeanor  in  office, 
and  shall  be  punished  by  imprisonment  in  the  county  jail  not  more 
than  one  year,  or  by  a  fine  of  not  less  than  two  hundred,  nor  more 
than  one  thousand  dollars,  or  by  both  such  fine  and  imprisonment, 
and  shall  be  forthwith  removed  from  office. 

1887  R.  S.  Sec.  6984;  1864  p.  406,  Sec.  25. 

Section  4797.     Neglect  of  Duty   by    Auditor:     If  any 

county  auditor  neglects  or  refuses  to  perform  the  duties  enjoined  on 
him  by  the  provisions  of  Title  Vll  of  the  Political  Code,  he  is  guilty 
of  a  felony;  and  shall  be  punished  by  imprisonment  in  the  State 
prison  for  not  more  than  one  year  or  by  a  fine  of  not  less  than  two 
hundred  nor  more  than  one  thousand  dollars,  or  by  both  such  fine 
and  imprisonment,  and  shall  be  forthwith  removed  from  office. 

1887  R.  S.  Sec.  6985;   1864,  Sec.  46. 

Section  4798.  Penalty  for  Failure  or  Officers  to 
Perlorm  Duties  Relating  to  Rewenue:  Any  officer  re- 
quired by  Title  VII  of  the  Political  Code  to  perform  any  service  who 
shall  fail,  neglect  or  refuse  to  perform  such  duty,  shall  be  guilty  ot 
a  misdemeanor,  and  shall  be  punished  by  a  fine  not  less  than  one 
hundred  dollars,  and  not  more  than  three  hundred  dollars. 

1901,  6th  Ses.  p.  260,  Sec.  81. 

Section  4799.  Failure  of  School  Trusiees  to  Pay  over 
money:    If  any  of  the  school  trustees  fraudulently  fail  or  refuse  to 
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pay,  into  the  proper  county  treasury,  the  money  arising  from  the 
sale  of  any  bonds  provided  for  by  Chapter  XXXVII  of  the  Political 
Code,  they  are  guilty  of  a  felony. 

1899  5th  Ses.  p.  108,  Sec.  77;   1891  Ist  Ses.  p.  151,  Sec.  56. 

Section  4800.  Failure  to  Comply  with  Conditions  ot 
Chapter  68  of  tlie  Political  Code:  Any  failure  by  the  proper 
officers  to  comply  with  the  cunditions^of  Chapter  LXVIIl  of  the  Polit- 
ical Code  in  the  issuance  of  negotiable  coupon  bonds  for  the  funding  or 
refunding  of  county  indebtedness,  or  any  neglect  or  refusal  to  levy 
and  collect  such  taxes  as  are  provided  for  in  said  Chapter  shall  be 
deemed  a  misdemeanor  and  any  county  official  guilty  of  said  failure, 
neglect,  or  refusal  shall,  upon  conviction,  be  fined  in  an  amount  equal 
to  the  sum  that  should  have  been  levied;  or  for  any  misappropri- 
ation, he  shall  be  fined  in  an  amount  equal  to  the  sum  misappropriated, 
and  imprisoned  in  the  county  jail  for  a  term  of  not  less  than  three 
months  nor  more  than  twelve  months. 

1899.  5th  Ses.  p.  139;  1895,  3d.  Ses.  p.  61. 

Section  4801.     Failure  to  Comply  with  Certain  Pro- 

Tisions  of  Chapter  79  of  the  Political  Code:  Any  failure  by 

the  proper  officers  to  comply  with  those  conditions  of  Chapter  LXXTl 

of  the  Political  Code  relating  to  the  issuance  of  city,  town,  or  village 

bonds,  or  any  neglect  or  refusal  to  levy  and  collect  such  taxes  as 

are  provided  for  in  said  provisions  shall  be  deemed  a  misdemeanor, 

and  any  city  or  town  official  guilty  of  said  failure,  neglect,  or  refusal 

shall,  upon  conviction,  be  fined  in  an  amount  equal  to  the  sum  that 

should  have  been  levied;  or,  for  any  misapprehension,    he    shall    be 

ftned  in  a  sum  equal  to  the    sum  misappropriated  and  imprisoned  in 

the  city  or  town  jail  not  exceeding  six  months. 

1899,  5th  Ses.  p.  32,  Sec.  7;   1891,  Ist  Ses.  p.  66,  Sec.  7. 

Section  4809.   Carrying  on  Business  without  liieense: 

^very  person  who  commences  or  carries  on  any  business,  trade,  pro- 
fession or  calling,  for  the  transaction  or  carrying  on  of  which  a 
license  is  required  by  any  law  of  this  State,  without  taking  out  or 
pDrocuring  the  license  prescribed  by  such  law,  is  guilty  of  a  misde- 
^nieanor. 

1887  R.  S.  Sec.  6983;   1864  p.  472,  Sec.  150. 

Section  4803.     Peddling   without  liieense,   Penalty: 

^Any  person  violating  the  i)rovisions  of  Sections  1497  ^^  1501  shall  be 
^leemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shail 
\>e  fined  not  less  than  twenty-five  ($23)  dollars  nor  more  than  one 
liundred  ($100)  dollars. 

1901,  6th  Ses.  p.  156,  Sec.  9.  Vermont  Loan  &  Trust  Co.  v.  Hoff- 

man (Idaho),  49  Pac.  314. 

Section  4804.  Carrying  on  Insurance  Business 
IVitliont  Certificate:  Any  person  or  agent  transacting  an  in- 
surance business  without  the  certificate  required  by  tlie  insurance  laws 
of  this  state  or  after  such  certificate  shall  have  been  withdrawn  or  re 
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voked,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  there- 
of shall  be  fined  in  any  sum  not  exceeding  one  hundred  dollars,  or  im- 
prisonment in  the  county  jail  not  exceeding  six  months,  or  by  both 
such  fine  and  imprisonment. 

1887  R.  S.  Ses.  2759  a,  and  1901.  6th  Ses.  p.  167,  Sec.  1. 

Section  480S.  SelKng  Arms:  Every  person  who  unlaw- 
fully disposes  of  any  arms,  equipments,  clothing  of  military  stores, 
the  property  of  this  State,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6986. 

Section  4806.  Persons  Entering  Upon  Public  Ijands 
ol*  State,  and  Cutting  or  Uestroying  Timber:  Every  per- 
son who  wilfully  and  without  authority  enters  upon  the  public  lands 
of  the  State  and  cuts  down,  destroys  or  injures,  any  kind  of  wood  or 
timber,  standing  or  growing  upon  such  lands,  or  who  wilfully  and 
without  authority  carries  away  any  kind  of  wood  or  timber  lying  on 
such  lands  is  guilty  of  a  misdemeanor. 

1899,  5th  Ses..  p.  78,  Sec.  28;   1893,  2d  Ses.  p.  149,  Sec.  26. 

Section  4807.  Wiirully  Cutting  Down  Tinsber  to 
Ship  off  State  Lands:  Every  person  who  wilfully  and  without 
authority  enters  upon  the  public  lands  of  the  State  and  cuts  down, 
destroys  or  injures  any  kind  of  wood  or  timber  growing  upon  such 
lands  for  the  purpose  of  shipping,  freighting,  floating  or  otherwise 
transporting  such  wood  or  timber  out  of  the  State  or  who  shall  ship, 
freight  or  float,  or  otherwise  transport  out  of  the  State  any  wood  or 
timber  cut  upon  the  public  lands  of  the  State  shall  be  guilty  of  a 
felony. 

1899,  5th  Ses.  p.  78.  Sec.  29;  1893,  2d  Ses.  p.  149,  Sec.  27. 

Section     4808.      Selling     Liquor    l¥ithout    License: 

Any  person,  who  by  himself,  by  agent,  or  otherwise,  shall  sell  spirit- 
uous, malt  or  fermented  liquors  or  wines  to  be  drank  in,  on,  or  about 
the  premises  where  sold,  without  having  first  procured  a  license  and 
giving  a  bond  as  provided  in  Chapter  LVIII  of  the  Political  Code,  >s 
guilty  of  a  misdemeanor. 

1891,  1st  Ses.  p.  33,  Sec.  1. 

Section  4800.  County  Comminsioner  Knowingly 
Approving  Insufficient  Liquor  Bond:  Any  county  com- 
missioner who  shall  knowingly  approve  any  insufficient  bond,  re- 
quired by  the  provisions  of  Section  1505  of  the  Political  Code,  shaU 
be  deemed  guilty  of  a  misdemeanor  and,  ui>on  conviction,  shall  be 
fined  not  less  than  three  hundred  dollars. 

1891,  l8t  Ses.  p.  36,  Sec.  10. 

Section  4810.  Persons  Selling  or  IwiTing  Away 
Spirituous  Liquors,  etc.:  Every  person  selling  or  giving  away 
spirituous,  malt  or  fermented  liquors  or  wines  in  ivolation  of  the 
provisions  of  Chapter  LVIII  of  the  Political  Code,  relating  to  re- 
tail  liquor  dealers,   or   without   first   having  complied   with   the   re- 
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[uirements  of  the  same,  shall  be  deemed  guilty  of  a  misdemeanor 
ind,  upon  conviction  thereof,  shall  be  fined  in  any  sum  not  less  than 
me  hundred  dollars  nor  more  than  three  hundred  dollars. 

1891,  iBt  Ses.  p.  36,  Sec.  12. 

Section  4811.  CJiwing  Away  of  any  Kind  of  Intoxi- 
Aliny  liiquors  to  fi^ade  Law:  The  giving  away  of  intoxicat- 
ng  liquor  of  any  kind,  or  any  other  shift  or  device  to  evade  the  pro- 
isions  of  Chapter  LVIIl  of  the  Political  Code  relating  to  retail 
iquor  dealers,  shall  be  deemed  and  held  to  be  an  unlawful  selling 
vithin  the  provisions  of  the  same. 

1891.  l8t  Ses.  p.  36.  Sec.  ll. 

Section  4819.  Pliysician  Oiying  Prescription  to 
Byade  £iaw:  Any  physician  who  shall  give  any  person  or  persons 
L  prescription  to  obtain  liquor  from  a  druggist  to  enable  such  person 
)r  persons  to  evade  the  provisions  of  Chapter  LVIII  of  the  Political 
]>>de,  relating  to  retail  liquor  dealers,  shall,  shall  be  guilty  of  a  misde- 
neanor.  Any  person  not  a  physician  who  shall  give  any  person  or 
)ersons  a  prescription  to  obtain  liquor  from  a  druggist,  and  sign  it  in 
lis  own  name  as  a  physician,  or  sign  the  name  of  a  regular  physician 
hereto,  or  sign  the  name  of  any  other  person  or  any  fictitious  name, 
)retending  by  such  signature  that  such  name  is  that  of  a  physician, 
jhall  be  guilty  of  a  felony. 

1891,  Ist  Ses.  p.  37,  Sec  18. 

Section  4813.  Violation  of  Prorisions  or  Section 
1(114  of  Political  Code,  Penalty:  Every  person  violating 
he  provisions  of  Section  15 14  of  the  Political  Code  relating  to  the 
ale  of  intoxicating  liquors  shall  be  guilty  of  a  misdemeanor  and  shall 
e  punished  therefor  as  provided  in  Section  4810. 

1901,  6th 'Ses.  p.  18. 

Section  4814.     Destroying  Property  or  State  Library: 

oiy  person  who  shall  wantonly  mutilate  or  destroy  any  book  or  any 
rticle  of  furniture,  or  any  pamphlet  or  paper  belonging  to  the  State 
brary,  sail  be  deemed  guilty  of  a  misdemeanor,  and  be  punished 
ccordingly. 

1809,  5th  Ses.  p.  134,  part  of  Sec.  6:  1891,  Ist  Ses.  p.  198,  Sec.  5. 
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FISH  AND  GAME. 

Section  4819.  Killing,  Ennnaring  and  Trapplnc, 
Hoose  or  Caribou:  It  shall  be  unlawful  for  any  person  or  per- 
sons to  kill,  ensnare,  trap,  or  destroy  any  moose  or  caribou  at  any 
time  during  the  period  of  five  years  from  and  after  the  13th  day  of 
March,  1899. 

1899,  5th  Ses.  p.  429.  Sec.  7. 

Section  4816.  Killing,  Ensnaring  and  Trapping 
Deer,  Antelope,  Etc:    It   shall   be   unlawful    for  any  person   or 

persons  to  kill,  ensnare,  trap  or  destroy  any  deer,  antelope,  mountain 
sheep  or  mountain  goat,  between  the  first  day  of  January  and  the 
first  day  of  September  of  each  year;  or  to  kill,  ensnare,  trap,  or  destroy 
more  than  four  of  any  such  animals  during  the  time  such  animals 
may  lawfully  be  killed  in  any  one  year. 

1899,  5th  Ses.  p.  429,  Sec.  8. 

Section  4817.     Killing,  Entinaring,  Trapping  or^De-* 
stroking  Elk:      It  shall  be  unlawful  for  any  person  to  kill,  ensnare, 
trap,  or  destn^y  any  elk,  except  between  the  first  day  of  September 
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md  the  first  day  oi  December  of  any  year,  and  no  person  shall  kill 
•nsnare,  trap,  or  destroy  more  than  two  of  any  such  animals  betwee»i 
he  dates  mentioned  in  this  Section. 

1899,  5th  Ses.  p.  429.  Sec.  9. 

(Sectton  4818.  Killing,  l¥oundlng,  Ensnaring  or 
Trapping  any  Beaver  or  Kitten  Beaver:  No  person  shall 
:ill  or  wound,  ensnare,  or  trap  any  beaver  or  kitten  beaver  within 
he  State  of  Idaho  for  a  period  five  years  from  and  after  the  13th 
lay  of  March,  1899.  Any  i)erson  or  persons  offending  against  the 
)rovisions  of  this  Section,  shall  be  deemed  guilty  of  a  misdemeanor, 
md  upon  conviction  thereof  before  any  judge  or  justice  of  the  peace 
)f  any  county,  shall  be  fined  in  any  sum  not  less  than  one  hundred 
lollars  nor  more  than  two  hundred  dollars  for  the  first  oflFense;  and 
'or  each  subsequent  offense  shall  l)e  fined  in  any  sum  not  less  than 
me  hundred  dollars  nor  more  than  two  hundred  dollars  and  be  ini- 
)risoned  in  the  county  jail  not  less  than  three  months  or  more  than 
;ix  months. 

1899,  5th  Ses.  p.  429.  Sec.  10. 

Section  4819.  Buying  or  Selling  Hides  of  Animals 
lentioned  in  tliis  €liapter:  It  shall  be  unlawful  for  any  per- 
son, or  persons,  or  agents  or  employees  of  any  association  or  corpora- 
ion  to  buy  or  sell  the  hides  of  any  of  the  animals  mentioned  in  any 
)f  the  preceding  Sections  of  this  Chapter. 

1899,  5th  Ses.  p.  429,  Sec.  11. 

Section  4830.  Hunting  or  Cliasing  witli  Dogs,  Ani- 
nais  mentioned  in  tliis  Cliapter:  It  shall  be  unlawful  for 
my  i^erson  or  i)ersons  to  hunt  or  chase  with  dogs  any  of  the  animals 
nentioned  in  the  preceding  Sections  or  to  own,  keep  or  have  in  his 
Possession  any  dog  or  dogs  for  such  purpose. 

1899,  5th  Ses.  p.  429.  Sec.  12. 

Section  4831.  Violation  of  Section  tSlft:  Any  person 
r  persons  found  guilty  of  violating  any  of  the  provisions  of  Section 
815,  shall  be  fined  in  a  sum  not  less  than  one  hundred  and  fifty 
ollars  nor  mc^re  than  three  hundred  dollars,  or  be  imprisoned  in  the 
)unty  jail  not  less  than  three  months  nor  more  than  six  months,  or 
y  both  such  fine  and  imprisonment. 

Any  person  or  persons  found  guilty  of  violating  any  of  the  pro- 
isions  of  Sections  4816,  4817,  4819  or  4820  shall  be  fined  in  a  sum 
ot  less  than  fifty  dollars  nor  more  than  one  hundred  dollars.  Pro- 
idcd.  That  each  and  every  animal  killed,  trapped,  ensnared,  or  de- 
:royed  in  violation  of  any  of  the  provisions  of  said  Sections  shall 
institute  a  separate  offense. 

1899,  5th  Ses.  p.  429,  Sec.  13. 

Section  4833.  Killing,  Trapping,  Ensnaring,  or  De- 
troying  any  ^uail  Between  Certain  Dates:  It  shall  be 
inlawful  for  any  person  or  persons  to  kill,  ensnare,  trap  or  destroy 
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any  quail  except  between  the  31st  day  of  October  and  the  first  day  of 
December  of  each  year. 

1899,  5th  Sec.  p.  429.  Sec.  14. 

Section  4833.  Killing,  etc.,  any  Partridge,  Pheasant, 
Grouse,  Prairie  Chicl^en,  Sage  or  Fool  Hen,  Between 
Certain  Dates:  It  shall  be  unlawful  for  any  person  or  persons  to 
kill,  ensnare,  trap,  or  destroy  any  partridge,  pheasant,  grouse,  prairie 
chicken,  sage  hen  or  fool  hen,  except  between  the  15th  day  of  August 
and  the  first  day  of  December  of  each  year.  Provided  That  no  Mon- 
golian pheasant  shall  be  killed,  ensnared,  trapped,  or  destroyed  for  a 
period  of  three  years  next  following  the  13th  day  of  March,  1899. 

1899,  5th  Ses.  p.  429,  Sec.  15. 

Section  4834.  Killing,  etc.,  any  Species  of  \¥iW 
Duck,  Ciioose  or  Swan  Between  Certain  Dat<»:  It  shall 
be  unlawful  for  any  person  or  persons  to  kill,  ensnare,  trap  or  de- 
stroy any  species  of  wild  duck,  goose,  or  swan,  between  the  first  day 
of  March  and  the  fifteenth  day  of  August  of  each  year. 

1899,  6th  Ses.  p.  430,  Sec.  16. 

Section  4839.  Violation  of  Provisions  of  Three  Pre- 
ceding Sections:  Any  person  or  persons  violating  any  of  the  pro- 
visions of  the  three  preceding  Sections  shall,  upon  being  found  guilty, 
be  fined  in  a  sum  not  less  than  ten  nor  more  than  fifty  dollars,  together 
with  costs  of  suit,  for  each  and  every  bird  killed,  ensnared,  trapped 
r)r  destroyed,  in  violation  of  the  provisions  of  such  Sections. 

1899,  5th  Ses.  p.  431,  Sec.  24. 

Section  4836.  Killing  any  Species  of  Fish  Except 
Salmon  etc.:  It  shall  be  unlawful  for  any  person  or  persons  to 
catch  or  kill  any  species  of  fish,  except  salmon,  carp,  chub,  mullet, 
sucker,  shad,  white  fish,  and  sturgeon,  in  any  of  the  streams,  rivers 
lakes,  reservoirs  or  waters  lying  within  the  State  of  Idaho,  with  any 
seine,  net  or  any  spear,  weir  fence,  basket,  trap,  gill-net,  set-net,  or  any 
other  contrivance  except  hook  and  line  attached  to  a  pole  or  held  in 
the  hand. 

1899.  5th  Ses.  p.  430,  Sec.  17.  Punishment:    Sec.    4835. 

Section  4837.  Using  any  Poisonous  Drugs,  etc.,  to 
Kill  Fish:  It  shall  be  unlawful  to  use  for  the  killing  of  any  fish, 
any  poisonous,  deleterious,  or  stupefying  drug,  dynamite,  giant  pow- 
der, or  other  explosive  at  any  time  of  the  year  and  every  person  vio- 
lating any  of  the  provisions  of  this  Section,  shall  be  deemed  guilty 
of  a  felony  and  upon  conviction  shall  be  imprisoned  not  less  than 
six  months  nor  more  than  one  year. 

1899,  5th  Ses.  p.  430,  Sec.  18. 

Section  4838.  Buying  or  Selling  any  Animals,  Birds, 
Fish,  etc:  It  shall  be  unlawful  for  any  person  or  persons,  agent 
or  employee  of  any  association  or  corporation  to  buy  or  sell,  or  to 
expQ3e,  or  offer  for  gale,  any  of  the  animals,  birds,  or  ftsh,  or  any 
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part  or  parts  of  any  sucli  animal,  bird  or  fish  protected  by  the  pro- 
visions of  this  Chaj)ter  at  any  time  of  the  year. 

1899,  6th  Ses.  p.  430.  Sec.  19. 

Section  4839.  Railway  and  Express  Company  Re- 
<^iTing  or  Having  in  PoMession  any  Animal  etc:  It  shafl 
be  unlawful  for  any  railway,  express  company,  stage  line  or  other 
public  carrier,  or  any  of  their  agents  or  employees  to  receive  or  have 
in  their  possession  for  transportation  any  of  the  animals,  birds,  El- 
fish, or  any  part  or  parts  of  any  animal,  birds  or  fish  protected  by 
the  provisions  of  this  Chapter  or  other  laws  of  this  State,  or  to  trans- 
port the  same  after  the  passage  of  this  Chapter.  Except,  that  noth- 
ing in  this  Chapter  shall  prevent  shipping  or  transporting  in  any 
manner,  mounted  heads',  or  stuffed  birds  or  animals  to  any  poin^ 
within  the  Satte:  Provided,  That  such  birds  or  animals  were  not 
killed  in  violation  of  this  Chapter  or  other  laws  of  the  State,  or 
that  such  heads  or  horns  were  not  taken  from  animals  taken  or  killed 
in  violation  of  this  Chapter  or  other  laws  of  this  State. 

1899,  5th  Ses.  p.  430,  Sec.  21.  the    United    States,    providinfir   for    the 

CONSTITUTIONAL*  LAW,   INTER-  regulation  by  conerress  of  commerce  be - 

STATE  COMMERCE,  EXPORTATION  tween  the  states,  is  void.— Territory  v. 

OFFISH:     Section  7193,  Rev.  St.  Idaho,  Evans,   2   Idaho,   634.   23  Pac.   116.     To 

prohibiting  the  exportation  of  flsh  from  the  same  effect,  see  Territory  v.  Nelson, 

this    territory,   beingr    in    conflict    with  2  Idaho,  638,  23  Pac.  116. 
Section  8.  Art.  1,  of  the  Constitution  of 

Section  4830.  Having  PosseMion  of  any  of  I  he  Ani- 
mals^  etc:  I  f  any  person  or  persons,  agent  or  employee  of  any 
association  or  corporation  shall  be  found  in  possession  of  any  of  the 
animals,  birds  or  fish,  or  any  part  or  parts  of  any  of  the  animals, 
>irds,  or  fish  protected  by  this  Chapter,  between  the  dates  within 
vhich  the  killing,  taking,  ensnaring,  entrapping,  or  destroying  of 
he  same  is  declared  to  be  unlawful,  it  shall  be  deemed  prima  facie 
A'idence  that  such  person  or  persons,  agent  or  employee  killed,  en- 
nared,  trapi)ed  or  destroyed  the  same  in  violation  of  said  provis- 
^ns.  Provided,  That  the  provisions  of  this  Section  shall  not  apply 
o  persons  having  in  possession  for  preservation  any  stuffed  birds 
iv  animals,  or  heads  or  horns  of  animals  not  taken  or  killed  in 
'iolation  of  the  provisions  of  this  Chapter  or  other  game  laws  of  the 
>tate  of  Idaho. 

1899,  5th  Ses.  p.  430.  Sec.  20. 

Section  4831.  Yiolation  of  Section  4898  or  4839; 
Penaity:  Any  i>erson  or  persons,  agent  or  employee  of  any  asso- 
:iation  or  corporation  violating  any  of  the  provisions  of  Sections 
1.828  or  4829,  shall  upon  conviction  thereof  be  fined  in  any  sum  not 
CSS  than  twenty-five,  nor  more  than  seventy-five  dollars,  togethe: 
.vith  costs  of  suit. 

1899,  6th  Ses.  p.  431,  Sec.  26. 

Section  4833.  Depositing;  Sawdust,  etc.,  in  any 
Natural  Stream:  It  shall  be  unlawful  for  the  owner  or  owners 
of  any  sawmill,  or  any  of  the  employees  thereof,  or  any  other  psr- 
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son  or  persons  whomsoever  to  deposit,  throw,  or  in  any  way  permit 
to  pass  into  any  natural  stream  or  any  lake  wherein  are  living  fish, 
any  sawdust,  or  other  substance  that  will  or  may  tend  to  the  destruc- 
tion or  drivmg  away  any  fish  from  such  waters. 

1899.  5th  Ses.  p.  430,  Sec.  22. 

Section  4833.     Fishwaj^  or  Ladder  lUust  be  Erected: 

Every  person,  firm,  company  or  corporation,  maintaining  or  keeping 
up  any  dam,  weir,  or  other  artificial  obstruction  upon  any  of  the 
streams  of  water  in  this  State  in  which  any  food  fish  are  wont  to 
ascend,  shall  erect  and  maintain  at  such  dam,  weir  or  other  obstruc-. 
tion,  a  fishway  or  ladder  suitable  to  enable  the  fish  to  pass  over, 
through  or  by  said  obstruction. 

1899.  6th  Ses.  p.  430,  Sec.  28. 

Section  4834.     Violation  of  Two  Preceding^  Sections: 

Any  person  or  persons,  firm,  company,  or  corporation  guilty  of 
violating  any  of  the  provisions  of  Sections  4832  or  4833  shall  upon 
conviction  be  fined  in  any  sum  not  less  than  fifty,  nor  more  than  one 
himdred  dollars,  together  with  costs  of  suit  and  each  and  every 
thirty  days  that  any  such  person  or  persons,  firm,  company,  or  cor- 
poration, shall  neglect  or  refuse  to  comply  with  the  provisions  of  the 
within  named  Sections  shall  constitute  a  separate  offense. 

1899.  5th  Ses.  p.  431,  Sec.  27.  Disposition  of  flnes:     Sec.  5819. 

Section  483S.  Catcitinir  ^tc,  any  Species  of  i'isli 
Except  Carp  etc.^'Penalty:  Any  person  or  persons  guilty  of 
catching  or  killing  any  species  of  fish  except  salmon,  carp,  chub, 
mullet,  sucker,  shad,  white  fish  or  sturgeon,  in  any  of  the  streams, 
rivers,  lakes,  reservoirs,  or  waters  lying  within  the  State  of  Idaho, 
with  any  sein  or  net,  or  any  spear,  weir,  fence,  basket,  trap,  gill 
net,  set  net,  or  any  other  contrivance  except  hook  and  line  attached 
to  a  pole,  or  held  in  the  hand,  shall,  upon  conviction,  be  fined  in  a 
sum  not  less  than  fifty  dollars,  nor  more  than  one  hundred  dollars, 
together  with  costs  of  suit :  or  be  imprisoned  in  the  county  jail  for  not 
more  than  six  months,  or  by  both  such  fine  and  imprisonment. 

1899.  5th  Ses.  p.  431,  Sec.  25. 

Section  4836.  Period  in  wliicii  Fisfiinir  is  Froliib- 
ited:  Any  person  found  guilty  of  catching  any  species  of  fish 
except  for  breeding,  between  the  first  day  of  November  and  the  first 
day  of  May  of  the  succeeding  year  shall  upon  conviction  be  fined  In 
a  sum  not  less  than  ten,  nor  more  than  fifty  dollars,  together  with 
costs  of  suit,  for  each  and  every  offense. 

1899,   5th   Ses.   p.   431,   portion   of   Sec.  25. 

Section    4837.     Killings  etc.,  any  Baflfaio   or  Bison: 

It  shall  be  unlawful  for  any  person  or  persons  at  any  time  to  kill, 
ensnare  or  trap  any  buffalo  or  bison. 

1899*  5th  Ses.  p.  29*4,  Sec.  1:   1897.  4th  Ses.  p.  17.  Sec.  1. 

Section  4888.    Biijrini^  or  Seiling  Buffalo  or  Bison: 

It  ihall  be  unlawful  for  any  person  or  persons,  or  agents  or  et?iploye«i9 
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<ii  any  association  or  corporation  at  any  time  to  take,  buy  or  sell  or 
liave  in  possession  any  buffalo  or  bison  or  any  part  of  such  animals, 
or  for  any  person,  agent  or  employee  of  any  association,  corporation, 
stage  line,  railroad  company  or  express  company  to  receive,  carry, 
transport  or  ship  any  such  animals  or  any  part  thereof. 

1899,  5th  Ses.  p.  294.  Sec.  2;   1897.  4th  Ses.  p.  17.  Sec.  21. 

Section  48S9.     Huntings  Baflklo  or  Bison  witli  Dogti: 

Jt  shall  be  unlawful  for  any  person  or  f>ersons  to  hunt  or  chase  with 
<logs,  any  buffalo  or  bison,  or  have  in  possession  any  dog  or  dogs  for 
said  purpose. 

1899.  5th  Ses.  p.  294.  Sec.  3;   1897.  4th  Ses.  p.  17.  Sec.  3. 

Section  4840.  Violation  of  tlie  Provisions  of*  Cliap- 
ter.  Penalty:  Any  person,  agent  or  employee  of  any  associn- 
tion  or  corporation,  stage  line,  railroad  company  or  express  com- 
pany who  shall  violate  any  of  the  provisions  of  the  three  preceding 
sections,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof,  shall  be  fined  in  any  sum  not  less  than  one  hundred 
dollars,  nor  more  than  three  hundred  dollars,  or  shall  be  imprisoned 
in  the  county  jail  for  a  term  of  not  exceeding  three  months,  or  by 
l)oth  such  fine  and  imprisonment. 

1899.  5th  Ses.  p.  294,  Sec.  4;    1897.  4th  Ses.  p.  17.  Sec.  4. 

Section  4841.    Having;  in  Possession  Buffalo  or  Bison: 

Having  in  ix:)Ssession  any  buffalo  or  bison  or  any  part  of  such  ani- 
mals, shall  be  deemed  j)rima  facie  evidence  that  such  person  or 
persons  killed,  ensnared,  trai)i)ed  or  destroyed  the  same  in  violation 
of  this  Chapter. 

1899,  6th  Ses.  p.  295,  Sec.  6:    1897.  4th  Ses.  p.  17,  Sec.  5. 

Section  4843.     Duty  otSlierifl  for  Violation  of  Game 
ttfjiwr:       It  shall  be  the  duty  of  the  sheriff,  deputy  sheriff  and  consta- 
bles of  the  various  counties  of  this  State,  to  arrest  or  cause  to  be  ar- 
''^sted.  and  bring  before  a  judge  or  justice  of  their  county,  any  per- 
^cin  or  persons  violating  any  of  the  provisions  of  the  five  preceding 
^^ections.  and  any  person  or  persons  making  complaint  under  oath, 
^^^  any  of  the  aforesaid  officers,  the  party  or  parties  complained  against 
^^iiist  be  arrested,  and  the  i3erson  or  persons  making  such  complaint 
^Viall   be  entitled  to  one-half  of  the  fine  imposed,   upon  conviction 
^  liereof. 

1899,  5th  Ses.  p.  295,  Sec.  6;  1897,  4th       Sec.  5817. 
^^^s.  p.  17,  Sec.  6.     Disposition  of  fine; 

Section    484S.      Trespass    upon    Private    Game    Re- 

^^rTe:     Any  person  who  shall  trespass  upon  any  private  park,  lake, 
v:>r  stream  for  fish  or  game,  or  both,  established  and  maintained  by 
^ny  person,  association,  or  corporation  on  premises  owned  by  said 
f^erson,  association,  or  corporation  is  guilty  of  a  misdemeanor, 
X899,  Stb  Ses.  p.  467,  Sec.  1. 
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GAMING. 

Section   4844.      Coaming;    for   money,    etc.     Penalty: 

Every  person  who  deals,  i)lays  or  carries  on,  opens  or  causes  to  be 
opened,  or  who  conducts,  either  as  owner,  employee,  or  lessee; 
whether  for  hire  or  not,  any  game  of  faro,  monte,  roulette,  lansquenet, 
rouge  et  noir,  rondo,  or  any  game  played  with  cards,  dice,  or  any 
other  device,  for  money,  checks,  credit  or  any  other  representative 
of  values,  is  guilty  of  a  misdemeanor  and  is  punishable  by  a  fine  not 
less  than  two  hundred  dollars  or  imprisonment  in  the  county  jail 
not  less  than   four  months. 


1899,  5th  Ses.  p.  389,  Sec.  1. 

GAMBLING:  At  common  law,  the 
playing:  at  cards,  dice,  etc.,  when  prac- 
ticed Innocently  and  as  a  recreation, 
the  better  to  fit  a  person  for  business, 
is  not  at  all  unlawful,  nor  punishable 
as  any  sort  of  an  offense;  but  a  person 
iTuilty  of  cheating,  as  by  playing  with 
false  cards,  dice,  etc.,  may  be  indicted 
for  it  at  common  law,  and  fined  and  im- 
prisoned according  to  the  circumstances 
of  the  case  and  heniousness  of  the  of- 
fense.—2  Archb.  Cr.  Pr.  &  PI.  1008,  and 
c-itations. 

ANTI-GAMBLING  ACT:  When  the 
(lefendant  attacks  in  a  criminal  action 
certain  sections  of  an  act  as  violative 
of  the  constitution  and  it  does  not  ap- 
pear from  the  record  that  any  of  his 
rights  affected  by  said  sections  were  in- 
volved on  the  trial  or  by  the  Judgment, 
there  remaining  (should  the  sections  30 
attacked  be  eliminated),  sufficient  to 
( onstitute  a  valid  act  that  supports  the 
jufigment,  the  court  will  not  pass  on 
the  validity  of  the  sections  so  attacked. 
—State  V.  Mulkey  (Idaho).  59  Pac.  17. 

In  construing  statutes  against  gamb- 
ling, the  courts  now  look  to  the  sub- 
stance of  the  game,  and  not  to  the 
name  merely,  and  hold  that  where  the 
game  played  is  In  substance  the  game 
prohibited,  it  is  included  In  the  statute, 
although  it  be  played  and  known  by  a 
different  name.— Smith  v.  State,  17  Tex. 
191;  Miller  v.  State.  48  Ala.  122.  To  same 
effect  in  State  v.  Gitt  Lee.  6  Ore.  425. 
But  see  State  v.  Hann,  2  Ore.  238, 
wherein  the  court  used  the  following 
language  in  defining  what  constitutes 
a  "gambling  device:"  "It  must  be  some- 
thing tangible  and  adapted,  devised  or 
designed  for  the  purpose  of  playing  a 
game  of  chance  for  money."  etc.  Valid- 
ity of  statute,  see  People  v.  Carroll,  80 
Cal.  153;  22  Pac.  129;  People  v.  Beatty, 
14  Cal.  566. 

An  act  to  su press  gaming  must  be 
construed  with  the  general  act  concern- 
ing criminal  proceedings;  and  where  a 
fine  is  imposed  on  a  conviction  for  gam- 
ing, the  defendant  may  be  imprison- 
ed to  enforce  its  payment.  The 
Ifiw  does  not  look  to  tbe  owneni  of  the 


house  for  the  payment  of  the  fine,  as 
they  are  only  liable  where  gaming  is 
done  with  their  knowledge.     People  v. 
Markham,  7  Cal.  208,  approved  In  State 
V.   Shepard,   15   Ore.   601,   16   Pac.   483.. 
constructing  similar  statutory   provis- 
ions and  holding  the  Judgment  in  the 
particular  case  to  be  without  warrant  of 
law. — Overruling  State  v.   Crowley,   11 
Ore.    512.      Sentence    of    fine    and    im- 
prisonment   until    paid.      The    statute 
providing  for  imprisonment  for  a  lim- 
ited number  of  days,  though  irregrular,. 
does  not  render  the  statute  wholly  In- 
operative;    cited    as    authority    in    ex. 
parte  Mooney,   26  W.  Va.   41,   S.  C.  55 
Am.  Rep.  63,  holding  that  if  the  judg- 
ment is   in   excess  of  that   which   the- 
court    has    power    to    pronounce    it    is 
void  for  the  excess  only.     So,  to  same* 
effect   in   ex   parte   Cremshaw,   80    Mo^ 
457;    and    cited    in    Com.    v.    Leeky,    2(J 
Am.  Dec.   46,  note,  treating  of  inquir>^ 
into     Jurisdiction     on     habeas     corpus* 
proceedings. — Notes     on     Cal.     Rep.     U 
Vol.  p.  307. 

GAMING.  WHO  LIABLE  FOR: 
Wherever  a  gambling  table  or  gamb— 
ling  device  is  kept,  set  up  or  exhibited- 
within  the  state,  all,  w^hether  proprie- 
tor, clerks,  servants  or  agents,  who  aid- 
or  assist  in  the  keeping,  setting  up  oi — 
exhibition,  are  liable  to  indictment  andL 
punishment. — Trimble  v.  State,  27  Ark— 
355. 

BETTING  AT  FARO:  Sec.  830  of  the?- 
Penal  Code,  which  provides  a  punish— 
ment  for  the  conducting  of  a  game  o^ 
faro,  does  not  apply  to  those  whc^ 
merely  bet  at  the  game.  One  who  bet^ 
at  the  game  of  faro  is  not  accessory  tr^ 
the  crime  of  gaming. — Ex  parte  Aim 
Yem,  53  Cal.  246. 

THROWING  DICE  FOR  WHISKEY' 
Throwing  dice  to  ;'         nine  who  shall 
pay  for  whiskey   or  treats   is   gamini?^ 
within   the   statute  against  permitting 
gaming,  etc. — McDaniel  v.  Com.  6  Ky:, 
326.     Game   of  monte. — People   v.    Sa- 
viers,   14   Cal.   29.      "Keno,"  a   gaming 
device.— Trimble  v.  State.  27  Ark.  855. 
See  State  v.  Melville,  11  R.  L  417,  as  to 
who  shall  be  guilty  of  dealings  taxo, 

mDICTMEf^T:     See  People  y.  Sat 
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viers,  14  Cal.  29;   State  v.  Carr,  6  Ore.  For  witness  against  himself  In  gam-. 

133;    People  v.  Carroll,  80  Cal.  153,  22      bllng  games,  see  Sec.  4850. 

Pac.  129:  People  v.  Gossett,  93  Cal.  641, 

29  Pac.  246;    State  v.  Gitt  Lee,  6  Ore. 

425. 

Sectton  4849.  Knowingly  Permitting;  any  Game  to 
be  Played  on  Premises:  Every  person  who  knowingly  per- 
mits any  of  the  games  prohibited  by  the  preceding  Section  to  be 
played,  conducted,  or  dealt  in  any  house  owned  or  rented  by  such 
person,  in  whole  or  in  part,  is  punishable  as  provided  in  the  preceding 
Section. 

1899,  6th  Ses.  p.  390,  Sec.  2.  See  Sec.  4844. 

Section  4846.  €lieating  at  Game  of  Cliance:  Every 
person  who,  by  any  practice,  cheat,  or  device,  or  false  pretense  what- 
soever, while  playing  at  any  game  of  chance,  or  while  bearing  any 
share  in  wagers  played  for,  or  while  betting  on  sides  or  hands  of  such 
playing  wins  or  acquires  to  himself  or  another  any  sum  of  money 
or  anything  of  value  or  representative  of  value,  is  guilty  of  a  misde- 
meanor. 

1899,  5th  Ses.  p.  390,  Sec.  3.  See  Sec.  4844. 

Section  4847.  Jaiig^e  or  Justice  of  tlie  Peace  liav- 
ing^  Knowledire  of  Gambiing,  Duty:  Whenever  any  judge 
or  justice  of  the  peac^  shall  have  knowledge  or  shall  receive  sat- 
sfactory  information,  that  there  is  any  gambling  table  or  gambling 
fcvice,  adopted  or  devised  and  designed  for  the  purpose  of  playing 
my  of  the  games  of  chance  prohibited  in  Section  4844,  within  his 
listrict  or  county,  it  shall  be  his  duty  to  forthwith  issue  his  warrant, 
lirected  to  the  sheriff  or  constable,  to  seize  and  bring  before  him 
uch  gambling  table  or  other  device,  and  cause  the  same  to  be  pub- 
icly  destroyed,  by  burning  or  otherwise. 

1899,  5th  Ses.  p.  390,  Sec.  4. 

Section  4848.  Officer,  l¥arrant,  Power:  The  officer 
vho  shall  be  charged  with  the  execution  of  any  warrant  specified  in 
lie  preceding  Section,  shall  have  like  power  of  execution  thereof,  as 
ss  provided  in  cases  of  search  warrants. 

1899,  5th  Ses.  p.  390.  Sec.  5. 

ISeetion  4849.  Witness  ReAising;  to  Attend:  Every 
>erson  duly  summoned  as  a  witness  for  the  prosecution,  on  any  pro- 
ceedings had  under  this  subdivision,  who  neglects  or  refuses  to  at- 
end,  as  required,  is  guilty  of  a  misdemeanor. 

1899,  5th  Ses.  p.  390,  Sec.  6. 

Section  iii^Ski.  Competent  liVitness  IVot  DisquaiiHed 
nrom  'I  estirying:  No  person  otherwise  competent  as  a  witness, 
s  disqualified  from  testifying  as  such  concerning  the  offense  of  gam- 
Dling,  on  the  ground  that  such  testimony  may  criminate  himself  but. 
ID  prosecution  can  afterwards  be  had  against  him  for  any  offense 
concerning  which  he  testified. 

1899.  6^  Ses.  p.  390,  Sec.  7.  ^  CL'"^t^^\^1&k 
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GAMING.  WITNESS  AGAINST  indicted.  Held,  under  Sec.  4645  provid- 
HIMSELF:  Where  the  appellant  insti-  ing  that  "no  person  is  disqualified  for 
tuted  a  prosecution  for  robbery  agrainst  testifyingr  as  a  witness  concerning  the 
one  S.  and  appeared  before  the  grand  offense  of  gaming  on  the  ground  that 
jury  and  testified  concerning  that  of-  such  testimony  may  criminate  himself, 
fense  anl  during  the  course  of  the  tes-  but  no  prosecution  may  afterward  b<^ 
timony  voluntarily  gave  evidence  con-  had  against  him  for  the  offense  con- 
cerning his  own  gambling,  without  lerning  which  he  testified,"  that  appel- 
claimlng  his  privilege  and  without  ob-  lant  was  not  exempt  from  prosecution 
jection,  and  consequently  upon  his  own  for  such  offense. — People  v.  Reggel.  ^ 
evidence  taken  in  connection  with  other  Utah,  21.  28  Pac.  955. 
testimony   before   the   grand   jury   wa« 

Section  4891.     Duty  of  Officers  to  Prosecute:      Every 

prosecutin^j;-  or  county  attorney,  sheriff,  constable  or  iK)lice  office^*, 
must  inform  against  and  diligently  prosecute  persons  whom  they 
have  reasonable  cause  to  believe  offenders  against  the  provisions  of 
this  subdivision,  and  every  such  officer  refusing  or  neglecting  so  to  do 
is  guilty  of  a  misdemeanor. 

1899,  5th  Ses.  p.  390,  Sec.  8.  See     State    v.     Mulkey     (Idaho),    59 

Pac.    17. 

VAGRANCY. 

Section  48tS3.     Vagrants      DeHned;    Punishment   of: 

Every  i)erson  without  visible  means  of  living,  who  has  the  physical 
ability  to  work,  and  who  does  not  for  the  space  of  ten  days  seek  em- 
ployment, nor  labor  when  employment  is  offered  him:  every  health) 
beggar  who  solicits  alms  as  a  business;  every  person  who  roams 
about  from  place  to  place  without  any  lawful  business;  every  idle 
or  dissolute  person,  or  associate  of  known  thieves,  who  wanders  abou: 
the  streets  at  late  or  unusual  hours  of  the  night,  or  who  lodges  in  any 
barn,  shed,  shop,  outhouse,  or  place  other  than  such  as  is  kept  for 
lodging  purposes,  without  the  i)ermission  of  the  owner  or  party 
entitled  to  the  possession  thereof,  every  lewd  and  dissolute  (person, 
who  lives  in  and  about  houses  of  ill-fame,  and  every  common  prosti- 
tute and  common  drunkard,  is  a  vagrant,  and  ))unishable  by  im- 
prisonment in  the  county  jail  not  exceeding  ninety  days. 

1887    R.    S.    Sec.    7208;     1885    p.    200,  Habeas  corpus,  vagrancy:     Constitu- 

Sec.  1.  tlonal  law. — Ex  parte  Morrison.  88  Cal. 

The  charge  that  a  woman  is  a  "public  112,  25  Pac.  1064. 

prostitute"  is  not  actionable  per  se,  un-  Vagrancy,  information,  sufficiency  of: 

der  the  statutes  of  Idaho:  neither  adul-  See  ex  parte  McCarthy,  72  Cal.  384,  14 

tery,  fornication,  nor  prostitution  being  Pac.  96.  cited   In  People  v.  Gossett,   93 

punishable  as  such  by  the  statutes  of  Cal.    643,    29    Pac.    246;    see    People    >-. 

Idaho. — Douglas  v.  Douglas  (Idaho),  38  Jamison,  111  Cal.  252,  as  to  train  wreck - 

Pnc.  934:  Cooley  on  Torts,  Sec.  197.  ing. 

INDIANS    ni:.\RING    KlRi%    ARMS. 

.Section  4853.  Indians  Connected  with  United  States 
Agency  Bearing  Fire  Arms:  It  sliall  he  unlawful  for  any 
Indian  who  is  connected  with  any  United  States  Indian  agency,  to 
liave  in  his  possession,  or  to  bear  fire  arms  beyond  the  limits  of  the 
county  or  counties  within  which  the  reservation  is  situated  during 
the  clo.sc  game  season,  between  the  first  day  of  January  and  the  firs: 
day  of  September  in  each  year.  ' 

;899,  5th  Ses.  p.  361.  Sec,  1. 
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Seettoa  48S4.  Violation  or  Section,  Duty  of  Sheriff; 
etc.:  A  violation  of  the  foregoing  Section  shall  be  deemed  a  misde- 
meanor, and  it  shall  be  the  duty  of  any  sheriff,  constable,  or  other 
peace  officer  of  the  county  where  the  offense  shall  be  committed,  to 
forthwith  disarm  such  Indian,  and  to  hold  such  fire  arm  or  fire  arms 
subject  to  a  redemption,  upon  payment  to  the  officer  of  the  sum  of 
ten  dollars,  one-half  of  which  sum  shall  go  to  the  officer  |>erforming 
the  service,  and  the  remaining  one-half  to  be  paid  into  the  county 
treasury  for  the  benefit  of  the  school  fund  of  said  county. 

1899,  5th  Ses.  p.  361,  Sec.  2. 

Section  4899.  Talking  Possession  of  Fire  Arms, 
Duly  of  Officer:  Upon  taking  possession  of  the  fire  arms,  the 
cjfficer  shall  immediately  notify,  by  mail,  the  agent  at  the  Indian 
agency  to  which  the  Indian  belongs,  that  he  ht^lds  such  firearms 
subject  to  redemption  as  herein  provided,  and  if  the  same  be  nor 
redeemed  within  a  period  of  thirty  days  after  the  deposit  of  such 
notice  in  the  post  office,  then  such  fire  arm  shall  be  sold  by  the 
cjfficer.  in  the  same  manner  provided  for  sales  upon  execution  out  of 
justices'  courts,  the  proceeds  to  be  applied  first  to  the  payment  of 
t:he  costs  and  expenses  of  the  sale,  together  with  a  fee  of  five  dollars 
Xo  the  officer  i)erforming  the  service,  the  balance  to  be  paid  into  the 
cjounty  treasury  for  the  benefit  of  the  school  fund  of  said  county. 

1899,  5th  Ses.  p.  361,  Sec.  3. 

MISCKLLANKOUS  OFFKNSKS. 

Section  4896.  Violation  of  Provisions  of  Section 
^StStS  of  tiie  Civil  Code:  Any  person  who  shall  violate  any  oi 
the  provisions  of  Section  2355  of  the  Civil  Code  relating  to  employ- 
ment of  aliens,  on  conviction  thereof  shall  be  punished  by  a  fine  cf 
not  less  than  ten  dollars  nor  more  than  one  hundred  dollars  for  each 
person  so  employed,  or  by  imprisonment  in  the  county  jail  until  such 
fine  be  paid,  or  until  discharged  as  provided  by  law. 

1899,  5th  Ses.  p.  71,  Sec.  4;  1891,  1st  Ses.  p.  283,  Sec.  2. 

Section  4L8S7.  Employment  of  Aliens:  Any  public  of- 
ficer or  any  county  government,  or  municipal  corporation,  or  any 
general  manager,  superintendent,  foreman,  or  other  agent  of  any 
private  corix)ration.  or  any  contractor  or  agent  of  any  company  en- 
gaged in  public  work,  who  shall  violate  any  of  the  provisions  of  Sec- 
tions 656  and  657  of  the  Political  Code,  who  shall  knowingly  givt; 
employment  to  any  alien  or  who  having  innocently  giving  such  em- 
ployment shall  on  complaint  being  made  to  him  by  any  person  fail 
or  refuse  to  discharge  any  such  emi)loyee  forthwith  on  the  failure  or 
refusal  of  such  emi)loyee  to  produce  for  his  insj)ection  and  the  in- 
spection of  the  c(Miiplainant  his  declaration  of  intentions  to  become  a 
citizen,  or  certificate  of  naturalization  as  provided  in  Section  657  of 
the  Political  Code,  shall  be  deemed  guilty  of  a  misdemeanor. 

1899.  5th  Ses.  p.  71.  Sec.  7;   1897.  4th  S  e.s.  p.  fi.  Sec.  3. 
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Section  4898.  Employer,  IJailafrflil  AfrrrHieBt 
with   Employee:       It  shall  be  unlawful  for  any  person,  firm,  or 

corporation  to  make  or  enter  into  any  agfreement,  either  oral,  or  »n 
writing,  by  the  terms  of  which  any  employee  of  such  person,  firm  or 
corporation,  or  any  i)erson  about  to  enter  the  employ  of  such  person, 
firm  or  corporation,  as  a  condition  for  continuing  or  obtaining  such 
employment,  shall  promise  or  agree  not  to  become  or  continue  a 
member  of  a  labor  organization. 

1899.  &th  Ses.  p.  221;   1893,  2d  Ses.  p.  152. 

Section  4899.  Violating^  ProTisions  of  Preceding 
Section:  Any  person  or  persons  or  corporation  violat- 
ing the  provisions  of  the  preceding  Section,  shall  be  guilty  of  a  mis- 
demeanor and  upon  conviction  thereof  shall  be  fined  in  a  sum  not  less 
than  fifty  nor  more  than  three  hundred  dollars  or  be  imprisoned  in 
the  county  jail  for  not  more  than  six  months,  or  by  both  such  fine  and 
imprisonment. 

1899,  5th  Ses.  p.  221;    1893,  2d  Ses  p.  152. 

Section  4860.  Yiolation  of  any  of  ProTisions  of 
Sections  6S8,  6S9  or   640  ot*  the  Political   Code:      Any 

person,  persons,  company  or  corporation,  or  any  managing  agent 
violating  any  of  the  provisions  of  Sections  638,  639  or  640  of  the 
Political  Code  shall  be  deemed  guilty  of  a  misdemeanor  and  upoii 
conviction  thereof  be  punished  by  fine,  not  less  than  one  hundred 
dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding  three 
months. 

1899.  5th  Ses.  p.  366.  Sec.  5. 
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ioM    4861.      Rlarder   Drilned:      Murder  is  the  unlaw- 
ng  of  a  human  l)eing,  with  maHce  aforethought. 


L.    S.    Sec.    6560;     1864    p.    438, 

ER,  UNEXPLAINED:  Every 
unexplained  is  murder:  but  it 
)vince  of  the  Jury  to  determine 
!  evidence  and  circumstances 
hem,  whether  the  crime  be 
n  the  first  or  second  degree. — 

Walter,  1  Idaho,  386. 
ER,  DEFINITION  OF:  The 
I  of  murder  given  in  the  stat- 
ides  both  degrees  of  murder, 
Indictment  for  murder  which 
the  offense  in  the  language  of 
ite  is  sufflcient. — State  v.  El- 
\Z  Pac.  60,  and  cases  cited,  and 
g  People  v.  Callaghan,  2 
3.  9  Pac.  414. 

of  the  crime  of  murder  is 
r  the  jury. — State  v.  Ellington 
43  Pac.  60. 

ilawful  killing  of  a  human  be- 
malice  aforethought,  is  mur- 
if  nothing  further  character- 
offense,    it   is   murder   of   the 
egrree:  to  constitute  the  higher 
there   must   be   superadded    to 
ral  definition  above  given,  wll- 
dellberation,    and    premedita- 
?  distinction  between   the   two 
f  offense  is,  that  in  murder  of 
degree    (unless   it    was    com- 
i  the  perpetration  or  attempt 
;trate     arson,     rape,     robbery, 
or  mayhem),  the  killing  must 
rate  and  premeditated;   whilst 
er   of   the    second    degree,    the 
not  deliberate  or  premeditat- 
le  one  case,  there  is  a  deliber- 
leditated,  preconceived  design, 
:  may  have  been  formed  in  the 
imediately    before    the    mortal 


wound  was  given  to  take  life.  In  the 
other  case  there  is  no  deliberation,  pre- 
meditation, or  preconceived  design  to 
kill. — People  V.  lams.  57  Cal.  115;  Peo- 
ple V.  Bowman.  81  Cal.  566,  22  Pac.  917, 
citing  People  v.  Cox,  76  Cal.  282-286,  13 
Pac.  332.  See  Sec.  4863,  2  Bishop's  New 
Crim.  Law,  Sec.  734,  and  citations. 
Murder  means  simply  as  it  has  always 
meant  in  this  state,  the  unlawful  kill- 
ing of  a  human  being,  witn  malice 
aforethought,  either  express  or  implied. 
— People  V.  Haun,  44  Cal.  96,  cited  In 
People  V.  Doyell,  48  Cal.  85;  People  v. 
Keefer,  65  Cal.  232,  3  Pac.  818;  People  v. 
Flynn,  73 -Cal.  511,  15  Pac.  102;  Green 
v.  State,  66  Ala.  40;  Rex  v.  Hargrave, 
5  Car.  &  P.  170.  It  is  said  to  be  com- 
mitted when  the  fatal  blow  is  given.  — 
People  V.  Gill,  6  Cal.  637;  People  v. 
Goslaw.  73  Cal.  323.  14  Pac.  788.  The 
facts  necessary  to  constitute  the  crime 
of  murder  are.  that  a  wound  is  in- 
flicted with  a  felonious  intent,  that  it 
is  mortal,  and  that  death  ensued  from 
the  effects  of  the  wound,  within  a  year 
and  a  day  after  the  infliction. — People 
v.  Stevenson,  9  CaL  278. 

A  person  charged  with  murder  is  not 
guiltless  of  murder  in  the  killing  of  a 
person  who  has  already  been  mortally 
wounded  by  another. — People  v.  Ah 
Fat.  48  Cal.  61. 

MURDER  IN  THE  FIRST  DE- 
GREE: If,  in  necessary  self-defense, 
the  aggressor  is  slain,  the  fact  that  the 
slayer  resolves  to  kill  his  adversary  be- 
fore the  fatal  blow  was  given,  does  not 
make  the  killing  murder  of  the  first 
degree. — People  v.  Barry,  31  Cal.  357; 
People  V.  Nichol,  34  Cal.  211. 

"If  the  death  was  accelerated  by  the 
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violence  of  the  prisoner,  his  gruilt  is  not 
extenuated,  although  death  might  be, 
and  probably  would  have  been,  the  re- 
sult of  the  disease  which  then  afflicted 
the  deceased. — People  v.  Moan,  65  Cal. 
532,   4   Pac.   545. 

A  child  must  be  actually  wholly  in 
the  world,  in  a  living  state,  to  be  the 
subject  of  a  charge  of  murder;  but  if 
it  is  wholly  born,  and  is  alive,  it  is  not 
essential  that  it  should  have  breathed: 
but  the  jury  must  be  satisfied  that  the 
child  was  wholly  born  into  the  world 
at  the  time  it  was  killed  or  they  ought 
not  to  convict  the  prisoner  of  murder. — 
Rex  V.  Brain,  6  Car.  &  P.  349.  To  same 
effect  in  Rex  v.  Crutchley,  7  Car.  &  P. 
814;  Rex  v.  Sellis,  7  Car.  &  P.  850;  Rex 
V.  Poulton,  5  Car.  &  P.  329. 

MURDER  AND  MANSLAUGHTER; 
In  People  v.  Freel,  48  Cal.  436,  the  court 
said:  TVTiether  homicide  amounts  to 
murder  or  to  manslaughter  merely, 
does  not  depend  upon  the  presence  or 
absence  of  the  intent  to  kill.  Cited  to 
same  effect  in  People  v.  Crowey,  56  Cal. 
42,  holding  that  in  cases  of  homicide,  it 
is  the  presence  or  absence  of  delibera- 
tion and  malice  that  makes  the  crime 
manslaughter  or  murder.  Commented 
on  in  People  v.  Kernaghan,  72  Cal.  612, 
14  Pac.  566,  and  approved  in  S.  C.  pp. 
620-621,  dissenting  opinion  of  Thorn- 
ton. J.  Cited  in  People  v.  Bruggy,  93 
Cal.  482,  29  Pac.  26,  as  to  the  nature  of 
the  provocation  sufflcient  to  reduce  a 
felonious  homicide  from  the  grade  of 
murder  to  that  of  manslaughter. — State 


V.  Vaughan.  22  Nev.  302,  39  Pac.  733.  Ir 
approval  of  the  doctrine  stated.  Notes 
on  Cal.  Rep.  3  Vol.  556. 

MALICE:      "Malice  is  to  be  implie 

when  no  considerable  provocation  ap 

pears,  or  when  all  the  circumstances  o^^^ 

the  killing  show  an  abandoned  and  ma 

lignant  heart." — People  v.  McDonald,  i  *-*^ 
Idaho,  14.  1  Pac.  345. 

The  word  "Malice"  is  used  in  its  pop 

ular  sense,  as  denoting  mere  hatred  andSm 

ill  will,  and  not  in  its  legal  sense,  as  de 

noting  an  intent  to  do  an  unlawful  act„.  ~2 
without  legal  Justification  or  excus^,.^  -^ 
becomes  immaterial  in  view  of  the  factn^P" 
that  defendant  was  found  guilty  oC^t- 
manslaughter. — People  v.  Taylor,  36^^B 
Cal.  255. 

Just  cause  or  excuse. — Maynard  v. 
V.  Insurance  Co.  34  Cal.  48;  cited 
Chamberlain  v.  Vance,  51  Cal.  75;  alsa^= 

In  Nidever  v.  Hall.   67  Cal.   79,   7   Pac 

136;  Edwards  v.  Publishing  Soc.  99  Cal, — - 
431.  34  Pac.  128;  Hagely  v.  Hagely,  681^ 
Cal.  348,  9  Pac.  305;  People  v.  Ah  Toon... 
68  Cal.  362.  9  Pac.  311. 

"Threats  and  previous  difflculties  are-> 
evidence    tending   to    prove    malice." — - — 
Territory  v.  Scott,  7  Mont.  407.  17  Pac — 
627. 

If  the  homicide  be  proved,  the  law — 
presumes  the  malice,  although  the  pre — 
sumption  may  be  rebutted  by  evidence. — 
— Reg  V.  Maloney,  6  Cox  C.  C.  6.  Mai — 
ice  is  implied  from  any  deliberate  or — 
cruel  act  against  another,  however  sud — 
den.— Com.  v.  Webster.  5  Cush.  295-304.,^ 
See  Sec.  5459. 


in^- 


Section  4863.     Malice  Expressed    and   Implied:       SucIb^ 
malice  may  l)e  express   or   im])liecl.      It   is   express   when   there    is 
manifested  a  deHberate  intention  unlawfully  to  take  away  the  life  or^* 
a  fellow  creature.     It  is  implied,  when  no  considerable  provocation-^ 
appears,  or  when  the  circumstances  attending  the  killing  show   an^ 
abandoned  and  malignant  heart. 


1887  R.  S.  Sec.  6561;  1864  p.  438,  Sees. 
15-16-17. 

MALICE  AFORETHOUGHT:  Malice 
fs  always  to  be  implied  when  the  cir- 
cumstances of  the  killing  show  an 
abandoned  and  a  malignant  heart,  is 
unobjectionable.  Nor,  in  such  case  can 
error  to  be  predicated  on  omission  of 
the  word  "all"  from  the  instructions: 
"all"  being  used  In  the  statutes  by  way 
of  emphasis  only. — People  v.  McDonald. 
2  Idaho,  14.  1  Pac,  345.    See  Sec.  4861. 

The  killing  must  be  committed  with 
malice  aforethought  to  constitute  tho 
crime  of  murder.  This  is  the  grand 
criterion  which  distinguishes  murder 
from  other  killing:  and  this  malice  pre- 
pense is  not  so  properly  spite  or  malev- 
olence to  the  deceased  In  particular,  as 
any  evil  design  in  general:  the  dictate 
of  a  wicked,  depraved,  and  malignant 


heart;  and  it  may  be  either  express  or — 
implied    in    law.      Express    malice    is^i^ 
when    one.    with    a    sedate,    deliberate-''^ 
mind  and  formed  design,  kill  another: 
which   formed   design   is  evidenced   b>" — 
external  circumstances  discovering  that^ 
inward  intention;  as  lying  in  wait,  an- 
tecedent menaces,  former  grudges,  and 
concerted    schemes    to    do    him    somer 
bodily    harm.-— 4    Bl.    Com.    198.       Mr^ 
Wharton  says,  "Our  only  way  pf  prov- 
ing malice  is  by  inferring  It  from  cir- 
cumstances. Even  should  a  party,  when 
examined  on  the  stand,  say,  'I  did  the- 
act    maliciously,'    the    question    would 
still  remain,  how  far  the  statement  \s 
to  be  believed.     The  mode  of  proof  Is 
not    demonstration    but    inference." — 1 
Whart.  Cr.  L.  Sec.  113;  People  v.  Will- 
iams, 43  Cal.  349;   People  v.  Bawden,  9 
Cal.  195.  43  Neb.  113;  People  v.  Doyell, 
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DEGREES   OF   MURDER 


lor, 


86,  citing  People  v.  Bealoba,  17 
);  People  v.  Sanchez.  24  Cal.  30. 


State  V.  Douglas,  28  W.  Va.  297.     See 
Whart.  Ct.  Ev.  Sees.  7-735-739-739a. 


ition  4863.  Degrees  ot  lUarder:  All  murder  which  is 
rated  by  means  of  poison,  or  lying  in  wait,  torture,  or  by  any 
kind  of  wilful,  deliberate,  and  premeditated  killing,  or  which 
imitted  in  the  i)erpetration  or  attempt  to  perpetrate  arson,  rape, 
y,  burglary  or  mayhem,  is  murder  of  the  first  degree;  and  all 
kinds  of  murder  are  of  the  second  degree. 


R.    S.    Sec.    6562:     1864    p.    438, 

ICIDE,  INDICTMENT,  DE- 
OF  OFFENSE:  Under  the 
defining  murder  In  the  first  de- 
be  any  kind  of  wilful,  dellber- 
d  premeditated  killing:,  a  con- 
of  murder  in  the  first  degree  is 
•ranted  under  an  Indictment  al- 
a  klUlner  with  malice  afore- 
. — People  V.  O'Callahan.  2  Idaho, 
ac.  414.  But  see  State  v.  Elling- 
iho).  43  Pac.  60,  overruling  Peo- 
allaghan,  supra, 
lommon  law  recognizes  no  dls- 

between  different  kinds  of 
,  In  most  of  the  Ignited  States, 
r,  the  offense  has  by  statute 
vided  into  degrees,  only  one  of 
If  either,  is  punished  capitally. — 
on  Horn.  Sees.  170-171. 
aiding  murder  into  two  degrees, 
Blature  intended  to  assign  to  the 
deserving  of  greater  punish - 
Jl  murders  of  a  cruel  and  ag- 
d  character:  and  to  the  second 
jr  kinds  of  murder  which  are 
at  common  law;  and  to  estab- 
fst  by  which  the  degree  of  every 
murder  may  be  readily  ascer- 
That  test  may  be  thus  stated; 
llling  wilful  (that  Is  to  say,  in- 
il),  deliberate,  and  premedl- 
If  it  Is,  the  case  falls  within  the 
d  if  not,  within  the  second  de- 
'here  are  certain  kinds  of  mur- 
ch  carry  with  them  conclusive 
e  of  premeditation.  These  the 
ire  has  enumerated  in  the  stat- 
1  has  taken  upon  itself  the  re- 
llity  of  saying  that  they  shall  be 
and  held  to  be  murder  of  the 
gree.     The.se   cases   are   of   two 

First— Where  the  killing  is 
ited  by  means  of  poison,  etc. 
e  means  used  is  held  to  be  con- 
evidence  of  premeditation.  The 
Is  where  the  killing  is  done  in 
petration  or  attempt  to  perpe- 
me  one  of  the  felonies  enumer- 
the  statute.  Here  the  occasion 
conclusive  evidence  of  premedi- 
Where  the  ca.se  come.*^  within 
if  ibese  classes,  the  test  ciues- 
s  the^imUnj?  wilful,  deliberate, 
meditated'.'^'  t«  tinsweivd  by  the 
Itself,  and  jury  have  no  option 


but  to  find  the  prisoner  guilty  in  the 
first  degree.  Hence,  so  far  as  these 
two  classes  are  concerned,  all  difficul- 
ty as  to  the  question  of  degree  is  re- 
moved by  the  statute.  But  there  is  an^ 
other  and  much  larger  class  of  cases 
included  in  the  definition  of  murder 
in  the  first  degree,  which  are  of  equal 
cruelty  and  aggrravation  with  those 
enumerated,  and  which,  owing  to  the 
different  and  countless  forms  which 
murder  assumes,  it  is  impossible  to  de- 
scribe in  the  statute.  In  this  class  the 
legislature  leaves  the  Jury  to  determ- 
ine from  all  the  evidence  before  them, 
the  degree  of  the  crime,  but  prescrib-.s 
for  the  government  of  thlr  delibera- 
tions, the  same  test  which  has  been 
used  by  itself  in  determining  the  degree 
of  the  other  two  classes,  to -wit:  the 
deliberate  and  preconceived  intent  to 
kill.  Thus  the  three  classes  of  cases 
which  constitute  murder  of  the  first  de- 
gree are  made  to  stand  upon  the  same 
principle.  The  unlawful  killing  must 
be  accompanied  with  a  deliberate  aud 
clear  intent  to  take  life.  In  order  to 
constitute  murder  of  the  first  degree. 
The  intent  to  kill  must  be  the  result  of 
deliberate  premeditation;  it  must  be 
formed  upon  a  pre-existing  refiection, 
and  not  upon  a  sudden  heat  of  passion 
sufficient  to  preclude  the  idea  of  delib- 
eration. There  need  be  no  appreciable 
space  of  time  between  the  intention  to 
kill  and  the  act  of  killing;  they  may  b^ 
as  instantaneous  as  successive  thoughts 
of  the  mind.  It  is  only  necessary  thHt 
the  act  of  killing  be  preceded  by  a  con- 
currence of  will  ,deliberation,  and  pre- 
meditation on  the  part  of  the  slayer: 
and  if  such  is  the  case,  the  killing  is 
murder  in  the  first  degree,  no  matter 
how  rapidly  these  acts  of  the  mind 
may  succeed  each  other,  or  how  quickly 
they  may  be  followed  by  the  act  o' 
killing.— People  v.  Sanchez,  24  Cal.  17. 
To  the  same  effect  in  People  v.  lams,  Fm 
Cal.  115:  People  v.  Bealoba.  17  Cal.  389: 
People  v.  Foren,  25  (^al.  361.  citing  Peo- 
ple V.  Bealoba,  17  Cal.  395:  People  v. 
Long.  39  Cal.  694:  People  v.  Jamarilla. 
57  Cal.  114:  People  v.  Guance,  57  Cal. 
154:  People  v.  Doyell,  48  Cal.  95:  Jordan 
V.  Peoi)le  (Colo.).  36  Pac.  218:  State  v. 
Holmes.  12  Wash.  169,  40  Pac.  735: 
Territory  v.  Stears.  2  Mont.  324. 
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Under  Code,  Sec.  4728,  making  a  kill- 
ing by  means  of  poison  murder  in  the 
first  degree,  one  who  kills  by  poison 
cannot  be  convicted  of  murder  in  the 
second  degree.  —  State  v.  Bertach 
(Iowa),  79  N.  W.  378. 

MURDEai  IN  THE  SECOND  DE- 
GREE: A  homicide  which  is  unlawful, 
and  accompanied  with  malice,  but  not 
deliberate  and  premeditated,  is  murde:* 
in  the  second  degree. — People  v.  Doyell. 
48  Cal.  85;  Cited  in  People  v.  Jefferson. 
52  Cal.  452;  People  v.  Hamblin.  68  Cal. 
101,  8  Pac.  687;  People  v.  Kernaghan, 
72  Cal.  609-617,  14  Pac.  566;  People  v. 
Williams,  73  Cal.  531,  15  Pac.  97;  Peo- 
ple V.  Olsen,  80  Cal.  122,  22  Pac.  125; 
State  V.  Toung,  55  Kan.  349.  40  Pac. 
659;  Territory  v.  Chamberlain  (N.  M.), 
45  Pac.  1118;  People  v.  Long.  39  Cal. 
694;  People  v.  Jamarilla,  57  Cal.  Ill: 
Kastner  v.  State  (Neb.),  79  N.  W.  713. 

DELIBERATION  AND  PREMEDI- 
TATION: Premeditation  involves  a 
prior  intention  to  do  the  act  in  question. 
It  is  not  necessary,  however,  that  this 
intention  should  have  been  conceived 
for  any  particular  period  of  time.  It  is 
as  much  premeditation  if  it  entered 
into  the  mind  of  the  guilty  agent  a 
moment  before  the  act,  as  if  it  had  en- 
tered ten  years  before." — 1  Whart.  Cr. 
L.  10  Ed.  Sec.  380,  and  citations:  4 
BL  Com.  198;  State  v.  Ah  Mook,  12 
Nev.  369;  State  v.  Wong  Fung,  22  Nev. 
336,  40  Pac.  95;  McAdams  v.  State,  25 
Ark.  405;  Burgess  v.  Com.  2  Va.  Ca.  483. 

Where  the  killing  of  a  human  being 
is  Intentional,  deliberate  and  premedi- 
tated, it  is  murder  in  the  first  degree: 
and,  if  not,  then  it  is  murder  in  the 
second  degree. — People  v.  Nichols,  34 
Cal,  211;  cited  to  same  effect  in  People 
v.  Williams,  43  Cal.  352,  sustaining  sim- 
ilar instructions;  cited,  also,  in  note  to 
Whiteford  v.  Com.  18  Am.  Dec.  778, 
upon  deliberation  and  premeditation 
necessary  for  murder  in  the  first  de- 
gree.— Com.  v.  Jones.  1  Lieigh.  598; 
Whiteford  v.  Com.  6  Rand.  721,  18  Am. 
Dec.  771:  Republica  v.  Mulatto  Bob,  4 
Dall.  145.  Deliberation  and  premedita- 
tion are  not  presumed  from  the  mere 
fact  of  unlawful  homicide,  but  they 
may  be  inferred  from  the  circumstances 
surrounding  the  killing.  The  question 
of  the  premeditation  and  deliberation 
of  the  defendant  is  one  which  Is  pecul- 
iarly the  province  of  the  Jury  to  deter- 
mine: People  V.  Valencia,  43  Cal.  522. 
Evidence  of  threats,  preparation  of 
weapons,  search  for  the  victim,  nature 
of  the  instrument  used,  the  manner  of 
using  it,  etc.,  is  competent  to  prove  the 
premeditation. — Com.  v.  Williams,  2 
Ashm.  69;  Blvens  v.  State,  11  Ark.  445: 
Fields  v.  State,  52  Ala.  348.  For  in- 
sanity of  defendant,  see  Sec.  4560. 
"There  need  be  no  appreciable  space 


of  time  between  the  Intention  to  kill, 
and  the  act  of  killing.  They  may  be  as 
instantaneous  as  successive  thoughts 
of  the  mind.  It  is  only  necessary  that 
the  act  of  killing  be  preceded  by  a  cou- 
currence  of  will,  deliberation  and  pre- 
meditation, on  the  part  of  the  slayer. 
and  If  such  Is  the  case,  the  killing  *s 
murder  in  the  first  degree,  no  matter 
how  rapidly  these  acts  of  the  mind  suc- 
ceed each  other,  or  how  quickly  they 
may  be  followed  by  the  act  of  killing." 
—People  V.  Cotta,  49  CaL  166;  People  v. 
Hunt.  59  Cal.  430;  People  v.  Sanchez.  17 
Cal.  30:  approved  In  People  v.  Nichol,. 
34  Cal.  211;  distinguishing  People  v. 
Gibson.  17  Cal.  283;  and  People  v.  Hunt,. 
59  Cal.  433. 

Murder  Is  not  of  the  first  degree  un- 
less  premeditated  intent  to  kill  la- 
shown. — Ex  parte  Wolff,  57  CaL  96,  as 
to  murder  committed  in  attempt  to 
commit  abortion. — Territory  v.  Evans^ 
2  Idaho,  398,  23  Pac.  115,  holding  suffi- 
ciency of  instruction  as  to  murder  in. 
the  first  degree  immaterial  where  jury- 
Instructed  to  find  only  In  second.  Dis> 
tlngulshed  in  Brannigan  v.  People,  % 
Utah,  494,  24  Pac.  767,  as  to  form  oCT 
Indictment  for  murder  in  the  first  de- 
gree. 

Intent  to  kill  and  act  need  not  b^ 
separated  by  appreciable  space  of  time^ 
Cited  to  same  effect  in  People  v.  Jamar— 
illo,  57  Cal.  114,  holding  that  concert  tc^ 
kill  need  not  be  result  of  prevloui^ 
agreement. — People  v.  Hunt,  59  Cal^ 
430-435.  defining  malice  aforethought. 
—McAdams  v.  State.  25  Ark.  415,  sus- 
taining like  Instructions. 

Under  the  statutes  of  Montana,  It  Is 
not  necessary  to  allege  or  prove  pre- 
meditation when  the  facts  show  that, 
the  murder  was  committed  for  the  pur- 
poses of  robbery. — Territory  of  Mon- 
tana V.  Mc Andrews.  3  Mont.  158;  State^ 
v.  Weaver  (Ore.),  58  Pac.  109;  People  \- 
Blake,  65  Cal.  275,  4  Pac.  1;  People  v, 
Langton,  67  Cal.  427,  7  Pac  843;  People 
V.  Ferris,  55  Cal.  588;  Garner  v.  State, 
28  Fla.  113,  9  So.  835;  State  v.  Johnson, 
41  Conn.  584.  See  notes  under  United 
States  V.  Harris,  36  L.  R.  A.  465,  for  ex- 
haustive discussion  of  subject. 

Effect  of  drunkenness  upon  delib- 
eration and  premeditation. — Gamer  v* 
State,  28  Fla.  113,  9  So.  835;  People  v, 
Nichol,  34  Cal.  212;  State  v.  Johnson, 
41  Conn.  584.  See  notes  under  Harris 
V.  United  States.  36  L.  R.  A.  465. 

INDICTMENT:  An  Indictment  for 
murder  which  charges  the  offense  in 
the  language  of  the  statute  is  sufflcient. 
—State  V.  Ellington  (Idaho).  43  Pac.  60. 
and  cases  cited,  and  overruling  People 
V.  Callahan,  2  Idaho,  143,  9  Pac.  414, 

The  degree  of  crime  of  murder  is 
solely  for  the  jury. — People  v.  Ellington 
(Idaho),  43  Pac.  414. 
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Indictment  should  not  state  the 

of  murder  for  which  the  de- 
t  is  charged.  It  is  not  the  prov- 
C  the  errand  Jury  to  determine 
gree;  that  duty  is,  by  statute, 
jly  cast  upon  the  trial  Jury.    But 

indictment  does  state  the  de- 
t  does  not  vitiate  it;  the  state - 
»f  the  degree  will  be  treated  as 
lage.— People  v.  King,  27  Cal. 
K>ple  V.  Nichol,  34  Cal.  211. 
ed  not  appear  on  the  face  of  the 
lent  of  what  degree  the  murder 
^cause  murder  being  charged,  the 
■e,  by  their  verdict,  to  ascertain 
rree  thereof.  A  verdict  of  a  Jury, 
',  as  charged  in  the  indictment" 

reversed  for  uncertainty,  as  the 
lent  was  as  good  for  murder  in 
;ond  degree  as  in  the  first  <Je- 
Territory  v.  Sears,  2  Mont.  324, 
People  V.   Marquis,   15   Cal.   38; 

V.  Campbell,  40  Cal.  129;  State 
•an.  7  Iowa,  236;  Territory  v. 
n.  9  Mont.  21,  22  Pac.  346;  State 
throp,  13  Mont.  520,  34  Pac.  608.  • 
:e  aforethought  is  an  ingredient 
rder,  and  should  be  alleged  in 
ilctment  or  information. — People 
nidt,  63  Cal.  28. 

leditation  or  malice  aforethought 
•cessary  ingredient  to  the  crime 
•der  or  assault  to  commit  such 
and  should  be  alleged  in  the  m- 
nt.— People  v.  Urias,  12  Cal.  325, 
I  People  V.  Schmidt,  63  Cal.  28. 
mation  for  murder,  sufficient.— 

V.  Davis,  73  Cal.  355,  15  Pac.  8. 
.  indictment  for  murder,  the  alle- 
of  express  malice  is  not  nects- 
le  proper  allegation  is  of  "mal- 
»rethought,"  ani1  malice  afore- 
t  is  either  express  or  implied. — 
V.  Bronilla,  38  Cal.  699.    See  Sec. 

)RSEMENT  OF  WITNESSES. 
NUANCE:  It  is  within  the 
discretion  of  the  trial  court  to 

names  of  additional  witnesses 
ndorsed  on  an  indictment  even 
he  commencement  of  the   trial, 

grant  or  refuse  a  continuance 
:ed  by  defendant  on  account  of 
lorslng  of  such  names;  and  a 
>nt  will  not  be  reversed  on  ac- 
►f  such  permission  and  refusal  of 
continuance,  unless  it  appears 
»  same  was  an  abuse  of  such  dls- 
. — State  V.  Jones.  2  Kan.  App.  1, 

392. 
ING  NAMES  OF  WITNESSES 
T'ORMATION:  In  a  criminal 
ition  the  names  of  witnesses  can 
ainst  objection,  be  added  to  the 
ition,  without  showing  that  they 
ot  known  earlier,  and  in  time  to 
tfendant  notice  in  season  to  an- 
i  their  2)resence  before  the  trial, 
le  V.  Hall.  48  Mich.  482.  12  N.  W. 


665;  Gandy  v.  State,  24  Neb.  716,  40  N. 
W.  302;  Parks  v.  State,  20  Neb.  515,  31 
N.  W.  6,  citing  Stevens  v.  State,  19  Neb. 
647,  28  N.  W.  304.    See  Sec.  5328. 

DRUNKENNESS:  Where  the  hom- 
icide is  not  committed  by  means  of  poi- 
son, lying  in  wait,  or  tortue,  or  in  the 
perpetration  or  attempt  to  perpetrate 
arson,  rape,  robbery,  or  burglary,  the 
degree  of  the  offense  depends  entirely 
upon  the  question  whether  the  killing 
was  wilful,  deliberate,  and  premedita- 
ted; and  upon  that  question  it  is  proper 
for  the  Jury  to  consider  evidence  of  in- 
toxication. If  such  there  be,  not  upon 
the  ground  that  drunkenness  renders  a 
criminal  act  less  criminal,  or  can  be 
received  In  extenuation  or  excuse,  bui 
upon  the  ground  that  the  condition  uf 
the  defendant's  mind  at  the  time  the 
act  was  committed  must  be  Inquired 
after,  in  order  to  Justly  determine  the 
question  as  to  whether  his  mind  was 
capable  of  that  deliberation  or  pre- 
meditation which,  according  as  they  are 
absent  or  present,  determine  the  degree 
of  the  crime.  As  between  murder  In 
the  second  degree  and  manslaughter, 
the  drunkenness  of  the  offender  can 
form  no  legitimate  matter  of  Inquiry, 
for  manslaughter  Is  the  unlawful  kill- 
ing of  a  human  being,  without  malice, 
express  or  Implied,  and  without  any 
mixture  of  deliberation.  —  People  v. 
Nichol,  34  Cal.  211,  to  the  same  effect 
in  People  v.  Blake,  65  Cal.  275,  4  Pac.  1 ; 
People  V.  Langton,  67  Cal.  427.  7  Pac. 
843;  People  v.  Williams,  48  Cal.  344; 
People  V.  Ferris,  65  Cal.  588;  Voluntary 
drunkenness.  People  v.  Jones,  63  Cal. 
168;  People  v.  Lewis,  36  Cal.  531;  Shan- 
nahan  v.  Com.  8  Bush,  464,  8  Am.  Dec. 
465. 

ILLEGAL.  VOTING:  Intoxication  Is 
no  defense  In  a  prosecution  for  voting 
more  than  once,  though  the  accused 
was  so  drunk  when  he  voted  the  sec- 
ond time  that  he  did  not  know  what  he 
was  doing  and  did  not  remember  that 
he  had  voted  at  the  same  election. — 
State  V.  Welch,  21  Minn.  22;  Contra, 
People  V.  Harris,  29  Cal.  678. 

Wilful  drunkenness.  —  Garner  v. 
State,  28  Fla.  113,  9  So.  835;  Willis  v. 
Com.  32  Gratt.  929;  People  v.  King,  27 
Cal.  507;  Reed  v.  Hooper,  95  Am.  Dec. 
775;  People  v.  Franklin,  70  Cal.  641,  11 
Pac.  797:  People  v.  Vincent,  95  Cal.  425, 
30  Pac.  581;  State  v.  Weaver  (Ore.),  58 
Pac.  109,  discussing  deliberation  and 
premeditation,  and  voluntary  intoxica- 
tion. 

CORPITS  DELICTI:  It  Is  first  neces- 
sary to  show,  first  that  the  deceased 
died  from  the  effect  of  a  wound;  sec- 
ond, that  the  wound  was  unlawfully  In- 
flicted. Before  presumptive  evidence 
tending  to  connect  the  defendant  with 
the  crime,  can  be  invoked,  the  corpus 
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delicti  must  be  established  beyond  rea- 
sonable doubt.  "I  would  never,"  says 
Lord  Hale,  "convict  any  person  of  mur- 
der or  manslaughter  unless  the  fact 
were  proved  to  be  done,  or  at  least,  the 
body  found  dead."  "The  death  should 
be  distinctly  proved,  either  by  direct 
evidence  of  the  fact,  by  inspection  of 
the  body,  or  by  circumstantial  evidence 
strong  enough  to  leave  no  ground  for 
reasonable  doubt." 

In  most  cases,  however.  It  must  be  re- 
membered the  proof  of  the  crime  is  sep- 
arable from  that  of  the  criminal.  Thus, 
the  finding  of  a  dead  body,  or  a  house 
in  ashes,  indicates  the  probable  crime, 
but  does  not  necessarily  afford  any 
clue  to  the  perpetrator,  and  here  it  is 
necessary  to  draw  a  distinction  rela- 
tive to  the  effect  of  presumptive  evi- 
dence. The  corpus  delicti,  in  such  cases, 
is  made  up  of  two  things;  first,  certain 
facts  forming  its  basis;  and  secondly, 
the  existence  of  criminal  agency  as  the 
cause  of  them.  "The  sudden  disap- 
pearance of  a  man  of  known  and  es- 
tablished habits,  without  apparent 
cause,  and  the  failure  to  find  him.  or 
any  trace  of  him,  after  diligent  search, 
although  they  may  lead  to  a  strong 
suspicion  that  he  has  come  to  an  un- 
timely end,  yet  are  not  alone  sufficient 
proof  of  his  death,  because  the  fact 
may  be  accounted  for  on  the  hypothesis 
(however  improbable)  that  he  may  have 
absconded  and  eluded  all  inquiry,  or  be 
kidnaped  and  concealed  and  be  still 
alive.  But  if  his  dead  body  be  found, 
it  is  a  fact  in  its  nature  conclusive. 
It  has  been  sometimes  said  by  Judges, 
that  a  Jury  ought  never  to  convict  in 
a  case  of  homicide  unless  the  dead  body 
be  found  and  identified.  This,  as  a  gen- 
eral proposition,  is  undoubtedly  true 
and  correct;  and  disastrous  and  lamen- 
table consequences  have  resulted  from 
disregarding  this  rule.     But,  like  other 


general   rules,   it   is  to  be   taken  witfe 
some  qualification.     It  may  sometime^ 
happen  that  the  dead  body  can  not  b^ 
produced,    although    the    proof   of   iY^^ 
death  is  clear  and  satisfactory.     As  ix^ 
ji   case   of   murder   at   sea,    where   tl»  ^^ 
body  is  thrown  overboard  in  a  dark  aim.^:^ 
stormy  night,  at  a  great  distance  trowrwa 
land  or  any  vessel;  although  the  bod  "3^ 
can   not   be   found,   nobody   can    dout:^  i 
that  the  author  of  that  crime  is  chars'    * 
able  with  murder.    But,  If  the  body  ca  "mi 
be  found  and  identified,  it  goes  concli^    - 
sively  to  prove  one  of  the  facts  nece^^  - 
sary  to  be  proved — the  death  of  the  pec —  - 
.son   alleged   to   have  been  killed.     Pt        r 

Shaw.    C.    J.    Burns'    Webster    Case. ■ 

VVhart.  Hom.  2  Ed.  Sees.  628-629-63^  ; 
People  V.  Alvlso,  55  Cal.  230;  People  '-^^. 
Dick.  37  Cal.  277. 

Corpus  delicti  includes,  not  mereJB^y 
proof  of  death  of  deceased,  but  pro«=3f 
that  his  death  was  criminal. 

The  corpus  delicti  includes  t\^fc-i^o 
things:  first,  the  objective  and  thf=^n 
the  subjective  elements  of  criminalit^^a^^ 
In  other  words,  first,  that  the  overt  a  -^i 
took  place;  secondly,  that  it  took  pla  ^e 
through  criminal  agency  of  homicl(S^Be. 
therefore,  it  must  be  essential  to  a  co^^Bi- 
viction,  first,  that  the  deceased  shoiM^Eid 
be  shown  to  have  been  killed;  8econd~^My» 
that    this    killing    should    have    be   — ^n 

proved  to  have  been  criminally  cause id- 

And  on  the  well  known  principle  tla^Biat 
in  capital  cases  this  criminal  agei^_  cy 
of  the  defendant  can  not  be  proved  on 

his  confession  alone,   without  proof  of 

the  corpus  delicti,  it  must  not  only  be 

shown  to  Justify  a  conviction  in  such— ^  a 
case,  that  the  deceased  was  dead,  t=^»ut 
that  his  death  was  criminally  produc  ^ed. 
Unless  the  corpus  delicti  in  both  th^2^«« 
resepects  is  proved,  a  confession  is  rrm^^ 
by  itself  enough  to  sustain  a  convictl^:^'^* 
— Whart  Hom.  2  Ed.  Sec.  641,  and  ci«::^^- 
tions. 


Section  4864.  PuniMhment  of  murder:  Every  perscr^^^ 
guilty  of  ninrder  in  the  first  degree  shall  siiflf«r  death,  and  every  p^'^'' 
son  guilty  of  murder  in  the  second  degree  is  punishable  by  impriso'^  "^ 
ment  in  the  State  prison  not  less  than  ten  years,  and  the  imprisa'*^^^ 
ment  may  extend  to  life. 


1887  R.  S.  Sec.  6563;  1864  p.  438, 
Sec.  17. 

DEATH  PENALTY,  HOW  EXECU- 
TED: Death  penalty  shall  be  inflicted 
by  hanging  by  the  neck  until  he  i.«» 
«lead.     See  Sec.  5560. 

A  prisoner  who  escapes  while  serving 
a  term  in  the  state  prison  may,  befon* 
the  expiration  of  his  terin.  be  tried 
for  such  escape,  under  the  provisions 
of  Sec.  6452  Rev.  St.  Idaho.— Hays, 
Atty.  Gen.  v.  Stewart.  Judge  a«laho). 
61  Pac.  No.  7,  Adv.  Sheet.  591. 


PRIOR  LIFE  SENTENCE:  Pr*^^ 
life  sentence  may  be  brought  to  the  rm  ^•^ 
tice  of  the  jury,  but  only  as  a  gu*.^^^---^ 
as  to  the  :)unishment  to  be  inflicted  -  "^  ^ 
People  v.  Hong  Ah -Duck,  61  Cal.  3^^^ 
cited  In   People  v.  Majors,  65  Cal.  1_  -^^^ 

3   Pac.   597.  holding  that  the  fact  tr»" *! 

prisoner  was  under  a  life  sentence  ^"^ 
not  affect  the  Jurisdiction  of  the  co«^        ' 
to  try  him  for  murder;  and  see  PeoT^' 
v.  Flynn,  7  Ttah,  383,  26  Pac.  1114,  8^^^^" 
talning  conviction  for  crime  committ^^^^ 
during    escape    from    Jail    under    pric^-^^'" 
sentence. 
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>lace  of  execution  is  prescribed 
— adjudgringr    that    it    be    public 


does  not  vitiate.- 
Cal.  345. 


-People  V.  Brown,  59 


tion  4865.  Petit  Treason  Abolinhed:  The  rules  of  the 
>n  law,  (listing-iiishing  the  killing  of  a  master  by  his  servant. 
f  a  husband  by  his  wife,  as  petit  treason,  are  abolished,  and 
offenses  are  homicides,  punishable  in  the  manner  prescribed  by 
fiapter. 


H.  S.  Sec.  6564. 

treason,  under  the  common  law, 

appen  in  three  ways;  by  a  ser- 


vant killing  his  master,  a  wife  her  hus- 
band, or  an  ecclesiastical  person  his  su- 
perior.— 4  Bl.  Com.  203. 


tion    4866.      ]flanslaug:iiter    Deflneii;    Kinds    of: 

aughter  is  the  unlawful  killing  of  a  human  being,  without  mal- 
t  is  of  two  kinds : 

Voluntary — u];K)n  a  sudden  (juarrel  or  heat  of  passion : 
Involuntary — in  the  commission  of  an  unlawful  act  not  amount - 
felony :  or  in  the  commission  of  a  lawful  act  which  might  pro- 
ieath,  in  an  unlaw'ful  manner,  or  without  due  caution  and  cir- 
ection. 


R.    S.    Sec.    6565:     1864    p.    43H. 

DER  AND  MANSLAUGHTER, 
rCTION  BETWEEN:  The  pres- 
absence  of  malice  is  the  dis- 
\\ng  featuri'  between  murder 
nslaugrhter. — People  v.  Crowey, 
36:    1  Whart.  Cr.  L.  10  Ed.  Sec. 

duce  a  felonious  homicide  from 
de  of  murder  to  that  of  man- 
er   upon   the   ground   of  sudden 

or  heat  of  passion,  the  provo- 
must  be  of  such  character  as 
►e  naturally  calculated  to  excite 
>use  the  passions,  and  it  must 
that  the  party  acted  under  the 
>f  this  sudden  passion  and  re- 
it.  In  such  a  case,  th*i  law, 
erating  the  frailty  of  human  na- 
ithdraws  the  offense  from  the 
class  in  which  malice  an<l  dc- 
on  characterize  the  act.  and 
I  its  judgment  accordingly.  If, 
r.  the  provocation  was  ot  a 
as  woul<l  not  be  calfulat"l  to 
he  passion,  or  if  sufficient  timf- 
ipsed,  between  the  provocation 
Lnd  the  fatal  blow,  for  passion 
ilde   and    reason    to   resume    her 

the  offen.«<e  will  not  be  mlti- 
but  the  slayer  will  b*^  guiity  ol 
. — People  V.  lams,  57  (^al.  I  la. 
lie  V.  Hurtado.  63  Cal.  288.  the 
aid:  "If  defendant  was  so  far 
lession  of  his  mental  faculties 
»e  capable  of  knowing  that  the 
killing  was  wrong,  any  partial 
of  understanding  which  might 
lim  more  readily  to  give  way  to 

than  a  man  ordinarily  reason - 
n  not  be  considered  for  any  pur- 
To  reduce  the  offense  to  man- 


slaughter the  provocation  must  at 
least  be  such  as  would  stir  the  resent- 
ment of  a  reasonable  man.".  See  note 
to  Sees.  4861-4862. 

In  the  case  of  The  People  v.  Freel.  48 
Cal.  436,  the  court  instructed  the  Jury 
as  follows:  "You  will  observe  that 
the  difference  between  murder  and 
manslaughter  is,  that  in  manslaughter 
there  is  no  intention  whatever  either  to 
kill  or  do  bodily  harm.  The  killing  is 
the  unintentional  result  of  a  sudden 
heat  of  passion,  or  of  an  unlawful  act 
committed  without  due  caution  or  cir- 
cumspection." This  court  held:  "This 
is  clearly  erroneous.  Whether  the 
homicide  amounts  to  murder  or  man- 
slaughter merely,  does  not  depend  upon 
the  presence  or  absence  of  the  Intent  to 
kill.  In  either  case,  there  may  be  a 
present  intention  to  kill  at  the  moment 
of  the  commission  of  the  act  But 
when  the  mortal  blow  is  struck  in  the 
heat  of  passion,  excited  by  a  quarrel, 
sudden  and  of  sufHcient  violence  to 
amount  to  adequate  provocation,  the 
law,  out  of  forbearance  for  the  weak- 
ness of  human  nature,  will  disregard 
the  actual  intent,  and  will  reduce  the 
offense  to  manslaughter.  In  such  case, 
although  the  Intent  to  kill  exists,  it  is 
not  that  deliberate  and  malicious  in- 
tent, which  is  an  essential  element  in 
the  crime  of  murder." — People  v.  Crow- 
ey, 56  Cal.  36;  People  v.  Kernaghan, 
72  Cal.  609.  14  Pac.  566. 

An  information  may  be  filed  for  any 
crime  shown  by  preliminary  examina- 
tion, although  not  included  in  com- 
mitment.— People  V.  Giancoli,  74  Cal. 
646.  16  Pac.  510.  Overrulea  In  People 
V.  Christian,  101  Cal.  476,  35  Pac.  1043. 
holding  information  confined  to  comt 
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mitment  and  original  complaint. — Notes 
on  Cal.  Rep.  Vol.  4,  397. 

The  distinction  between  murder  and 
manslaughter  lies  in  the  presence  or 
absence  of  malice;  the  existence  of 
malice  like  any  other  fact,  may  be 
logically  inferred  by  the  Jury  from  all 
the  facts  and  circumstances  in  the  case, 
legally  proved,  the  weapon  used,  and 
his  previous  acts  and  conduct. — People 
V.  Samsels,  66  Cal.  99,  4  Pac.  1061. 

In  a  prosecution  for  murder,  an  er- 
roneous instruction  as  to  what  is  nec- 
essary to  reduce  an  unlawful  killing 
from  murder  to  manslaughter  will  not 
warrant  a  reversal — if  the  defendant 
was  only  convicted  of  manslaughter. 
In  such  case  he  could  not  have  been 
prejudiced  by  the  instruction. — People 
v.  Swift.  66  Cal.  348,  5  Pac.  505. 

In  cases  of  mutual  combat,  where  a 
homicide  Is  committed,  in  order  to  re- 
duce the  offense  from  murder  to  man- 
slaughter, it  must  appear  that  the  con- 
test was  waged  upon  equal  terms,  and 
no  undue  advantage  was  sought  or 
taken  by  either  side;  for,  if  such  was 
the  case,  malice  may  be  inferred,  and 
the  killing  murder. — People  v.  Sanchez. 
24  Cal.  17. 

VOLUNTARY  MANSLAUGHTER : 
If  upon  a  sudden  quarrel  two  persons 
tight,  and  one  of  them  kills  the  other, 
this  is  manslaughter;  and  so  it  is,  if 
they,  upon  such  an  occasion,  go  out  and 
fight  in  a  field;  for  this  is  one  con- 
tinued act  of  passion;  and  the  law  pays 
that  regard  to  human  frailty,  as  not  to 
put  a  hasty  and  a  deliberate  act  upon 
the  same  footing  with  regard  to  guilt. 
So,  also,  if  a  man  be  greatly  provoked, 
as  by  pulling  his  nose,  or  other  great 
indignity,  and  immediately  kills  the  ag- 
gressor, though  this  is  not  excusable,  se 
defendendo,  since  there  is  no  absolute 
necessity  for  doing  it  to  preserve  him- 
self; yet  neither  is  it  murder,  for  there 
is  no  previous  malice:  but  it  is  man- 
slaughter. So  if  a  man  takes  another  in 
the  act  of  adultery  with  his  wife,  and 
kills  him  directly  on  the  spot,  it  Is  man- 
slaughter.—4  Bl.  Com.  191. 

An  instruction  that  if  "the  Jury  be- 
lieve from  the  evidence  that  the  de- 
fendant had  been  Injured  or  received 
provocation  from  the  person  killed, 
whatever  that  injury  or  provocation 
might  have  been,  yet  if  after  receiv- 
ing such  injury  or  provocation  there 
should  have  been  an  interval  between 
the  provocation  grlven  and  the  killing 
sufflcient  for  the  voice  of  reason  to  be 
heard,  the  killing  shall  be  attributed 
to  deliberate  revenge,  and  shall  be 
deemed  murder  in  the  first  degree," 
while  not  fatally  defective  when  con- 
sidered with  the  whole  charge,  is  un- 
necessarily narrowed  In  omitting  the 
words  of  the  statute  qualifying  provo- 


cation, and  also  all  reference  to  "time 
for  the  passions  to  cool*'  in  referring 
to  the  Interval  of  time  for  the  voice  of 
reason  to  be  heard. — State  v.  Baker,  13 
Mont.  160,  32  Pac.  647;  4  Bl.  Com.  191. 
"Wherever  there  is  a  legal  duty,  and 
death  comes  by  reason  of  any  omission 
to  discharge  it,  the  party  omitting  it 
is  guilty  of  felonious  homicide.  And 
it  is  immaterial  whether  the  action  be 
of  the  mind  or  body.  The  very  volition 
of  the  defendant  which  led  him  to  re- 
fuse aid  to  his  wife,  when  the  law  Im- 
posed the  duty  upon  him  to  protect 
her,  is  transferred  to  the  violence  of 
the  elements,  and  he  is  made  to  use 
their  forces,  and  hence  Is  responsible 
for  the  death  which  they  immediately 
caused. — Territory  v.  Manton,  8  Mont. 
107,  19  Pac.  387. 

No  words  of  reproach,  however 
grievous,  are  sufHcient  provocation  to 
reduce  the  offense  of  intentional  homi- 
cide with  a  deadly  weapon  from  murder 
to  manslaughter. — People  v.  Murback, 
64  Cal.  371,  30  Pac.  608;  People  v.  Tam- 
kln,  62  CaL  468;  People  v.  Biggins,  65 
Cal.  564,  4  Pac.  570;  People  v.  Butler. 
8  Cal.  435:  to  same  effect  In  People  v. 
Turley,  50  Cal.  469. 

In  cases  of  homicide  It  Is  not  the 
character  of  the  weapon  used  that  de- 
termines the  degree  of  the  offense,  but 
It  is  the  presence  or  absence  of  delib- 
eration and  malice  that  makes  the 
crime  manslaughter  or  murder. — Peo- 
ple v.  Crowey,  56  Cal.  36. 

Involuntary  manslaughter  is  where 
death  results,  unintentionally,  so  far 
as  the  defendant  is  concerned,  from  an 
unlawful  act  on  his  part  not  amount- 
ing to  felony,  or  from  a  lawful  act 
negligently  performed.  Hence,  it  is 
manslaughter  where  the  death  of  an- 
other occurs  through  the  defendant's 
negligent  use  of  dangerous  agencies: 
so  also  where  death,  incidentally,  but 
unintentionally,  results  in  the  execu- 
tion of  a  trespass. — Whart.  on  Horn. 
Sec.  6:  1  Whart.  Cr.  L.  10  Ed.  Sees.  304- 
641. 

The  court  should  clearly  define  man- 
slaughter, and  the  degrees  of  murder. 
An  instruction  in  the  words  of  the 
statute,  that  "all  other  kinds  of  mur- 
der shall  be  deemed  murder  in  the  sec- 
ond degree."  is  not  sufficient. — State  v. 
Baker.  13  Mont.  160,  32  Pac.  647.  But 
this  instruction  is  sufficient  when  fol- 
lowed by  a  full  charge  upon  the  crime 
of  manslaughter,  and  that  the  jury 
could  not  convict  of  a  higher  crime, 
unless  every  characteristic  of  such 
higher  crime  was  proved  beyond  a 
reasonable  doubt. — Territory  v.  John- 
.son.  9  Mont.  21,  22  Pac.  346.  See  Sec. 
4560,  Ignorance,  Indictable  Negligence. 
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Section  4867.  ]flanfilaug:hter,  Puuishmenl  of:  Man- 
slaughter i^  punishable  by  imprisonment  in  the  State  prison  not  ex- 
ceeding ten  years. 

1887  R.  S.  Sec.  6566;    1864  p.  439,  Sec.  22. 

Section  4868.  Wiien  Deceased  Iflust  Die  to  Con- 
stitute Murder  or  Iflauslauciiter:  To  make  the  killing 
either  murder  or  manslaughter,  it  is  requisite  that  the  party  die 
within  a  year  and  a  day  after  the  stroke  received  or  the  causd  of 
death  administered ;  in  the  computation  of  which  the  whole  of  the  daj 
on  which  the  act  was  done,  shall  be  reckoned  the  first. 

1887    R,    S.    Sec.    6567;    1864    p.    439,  For  common  law,  see  4  Bl.  Com.  197. 

Sec.  28.  See  Sec.  4863. 

Section  4869.  Eicutable  Homicide:  Homicide  is  excus- 
able in  the  following  cases : 

1.  When  committed  by  accident  and  misfortune,  in  lawfully 
correcting  a  child  or  servant,  or  in  doing  any  other  lawful  act  by 
lawful  means,  with  usual  and  ordinary  caution,  and  without  any 
unlawful  intent; 

2.  When  committed  by  accident  and  misfortune,  in  the  heat  of 
passion,  upon  any  sudden  and  sufficient  provocation,  or  upon  a  sud- 
den combat  when  no  undue  advantage  is  taken,  nor  any  dangerous 
weapon  used,  and  when  the  killing  is  not  done  in  a  cruel  or  unusual 
manner. 

1887    R.    S.    Sec.    6568;    1864    p.    440.  safely    could,    in    srood    faith,    with    an 

Sec.  SO.                                              honest  intent  to  avoid  the  violence  of 

EXCUSABLE  HOMICIDE,  DEFINI-  the     assault.  —  Whart.     on     Horn.     2 

TION:      Excusable  homicide  Is  of  two  Ed.    Sec.    8;    1    Whart.    Cr.    L.    10    Ed. 

kinds:     1.    Where  a  man  6olng  a  law-  Sec.   306:    4   Bl.  Com.   182;    1   Russ.  on 

ful  act.  without  any  Intention  of  hurt,  Crimes.  656,  657,  660.    See  Sec.  5459. 

by  accident  kills  another:    as,   for  In-  Where  the  prisoner  was  pursued  In 

nance,   where  a  man  is  huntiner  in  a  the  niffht  season  by  a  shoutinsr  mob, 

{>ark.  and  unintentionally  kills  a  per-  threatening:  his  life,  and  he  was  seek- 

son    concealed.     This   is   called   homi-  ing  to  escape  under  just  apprehension 

<>lde    per   in   fortuniam,   or  by   misad-  of  great  bodily  harm  If  overtaken  by 

Venture.      2d.     Se    defendendo,    or    in  them,  and  in  his  flight  was  seized  by 

^clf    defense,   which   exists   where   one  some  person  whom,  in  self  defense,  he 

^^   suddenly  assaulted,  and  in  the  de-  instantly    kills,    and    the    person    thus 

^«n»e  of  his  person,  where  immediate  killed  proves  to  be  an  officer  seeking 

^nd    great  bodily  harm   would  be   the  his  arrest,  on  trial  of  the  prisoner  for 

*Kppa.rent    consequence    of    waiting   for  the  crime  of  murder  in  killing  such  of- 

^lie  assistance  of  the  law,  and  there  is  fleer,  it  becomes  material  for  the  pros- 

>^o  other  probable  means  of  escape,  he  ecu  tor  to  fix  upon  the  prisoner,  at  the 

^i^lUs  the  assailant.    To  reduce  homicide  time      of      the      killing,      presumptive 

^^   self  defense  to  this  degree.  It  must  knowledge  of  the  official  character  of 

V>e    shown  that  the  slayer  was  closely  the  deceased. — ^Yates  v.  People.   82   N. 

:^:>res8ed   by    the   other   party,   and   re-  Y.  609;  Logue  v.  Com.  38  Pa.  265. 

^.reated  as  far  as  he  conveniently  and 

Section  4870.    Justifiable  Homicide  by   Public  OIB- 
^er^:     Homicide  is  justifiable  when  committed  by  public  officers  and 
those  acting  by  their  command  in  their  aid  and  assistance,  either : 

1.  In  obedience  to  any  judgment  of  a  competent  court;  or, 

2.  When  necessarily  committed  in  overcoming  actual  resistance 
to  the  execution  of  some  legal  ])rocess,  or  in  the  discharge  of  any 
other  legal  duty;  or. 

X.     When  necessarily  committed  jn  retaking  felons  who  have  l:)een 
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rescued  or  have  escaped,  or  when 
persons  charged  with  felony,  and 
sisting  such  arrest. 

1887  R.  S.  Sec.  6569,  1864  p.  440,  Sees. 
28-29 

EXECUTION  OF  JUDGMENT: 
Homicide  committed  by  the  sheriff  in 
execution  of  a  warrant  to  that  effec-t  is, 
of  course,  Justifiable,  entitling  him  to 
an  acquittal.  It  Is  important  to  ob- 
serve, however,  that  the  judgment  and 
sentence  must  be  strictly  followed, 
since  if  death  is  inflicted  otherwise 
than  directed,  the  officer  shall  b-? 
guilty  of  manslaughter  at  least,  if  ".ot 
of  murder.  If  the  judgment  be  hang- 
ing, and  the  officer  behead  the  party, 
this  is  said  to  be  murder:  and  if  there 
be  no  jurisdiction  in  the  court  by  whom 
the  warrant  is  issued,  the  offense  is 
murder,  even  though  the  officers 
charged  honestly  believed  in  the  va- 
lidity of  the  warrant,  though  it  is 
otherwise  when  the  warrant  is  irregu- 
lar from  some  merely  formal  defect. — 
Whart.  1  Cr.  L.  10  Ed.  Sec.  401,  and 
cases  cited. 

Judgment,  when  legal,  must  be  exe- 
cuted by  the  proper  officer,  or  his  ap- 
pointed deputy:  for  no  one  else  is  re- 
quired by  law  to  do  it,  which  requisi- 
tion it  is  that  justifies  the  homicide. 
If  another  person  does  it  of  his  own 
head,  it  is  held  to  be  murder;  even 
though  it  be  the  judge  himself.  It  must 
farther  be  executed  servato  juris  or- 
dine;  it  must  pursue  the  sentence  of 
the  court.  If  the  officer  beheads  one 
who  is  adjudged  to  be  hanged,  or  vice 
versa,  it  is  murder. — 4  Bl.  Com.  179;  '1 
Bish.  New  Cr.  L.  Sec.  631. 

RESISTING  EXECUTION  OF  LE- 
GAL PROCESS:  Amongst  the  acts 
done  by  permission  of  the  law,  for  the 
advancement  of  justice,  may  be  reck- 
oned those  of  the  officer  who  in  the 
execution  of  his  office,  either  in  a  civil 
or  criminal  case,  kills  a  person  who  as- 
saults and  resists  him.  The  resistance 
will  justify  the  officer  in  proceeding 
to  the  last  extremity.  So  that  in  all 
cases,  whether  civil  or  criminal,  where 
persons  having  authority  to  arrest  and 
Imprison,  and  using  the  proper  means 
for  that  purpose,  are  resisted  in  so 
doing,  they  may  repel  force  with  force, 
and  need  not  give  back;  and  if  the 
party  making  resistance  is  unavoid- 
ably killed  in  the  struggle,  this  homi- 
cide is  justifiable. — 1  Russ.  on  Crimes. 
Sees.  665-667.  To  same  effect  in  Clem- 
ents V.  State,  50  Ala.  117. 

But  a  mere  attitude  of  defiance,  or 
preparation  to  resist,  not  amounting  to 
an  assault,  especially  in  cases  of  mis- 
demeanor, will  not  justify  the  killing. — 


necessarily  committed  in  arresting 
who  are  fleeing  from  justice  or  re- 


Clements  v.  State,  50  Ala.  117.  If  they 
should  kill  where  no  resistance  is  made 
it  will  be  murder;  and  the  same  rule 
will  exist  if  they  should  kill  the  party 
after  the  resistance  is  over  and  the  ne- 
cessity has  ceased,  provided  that  suffi- 
cient time  has  elapsed  for  the  blood  to 
have  cooled. — Whart.  on  Homicide,  2 
Ed.  Sec.  211.  To  same  effect,  1  Whart. 
Cr.  L.  10  Ed.  Sees.  402-404. 

Where  a  felony  has  been  committed 
or  a  dangerous  wound  given  and  the 
party  flies  from  justice,  he  may  be 
killed  in  the  pusuit,  if  he  can  not  be 
otherwise  overtaken.  But  the  slayer, 
in  such  cases,  especially  if  he  be  a 
mere  pursuer,  must  not  only  show  that 
he  had  adequate  grounds  to  believe  that 
a  felony  was  actually  committed,  but 
that  he  avowed  his  object,  and  then  the 
felon  refused  to  submit,  and  that  the 
killing  was  necessary  to  make  the  ar- 
rest.—1  Whart.  Cr.  L.  10  Ed.  405. 

If  officers  should  kill  where  no  resis- 
tance is  made  it  will  be  murder;  and 
the  same  rule  will  exist  if  they  should 
kill  a  party  after  resistance  is  over  and 
the  necessity  has  ceased,  provided  that 
sufficient  time  has  elapsed  for  the  blood 
to  have  cooled. — Whart  on  Horn.  2  Ed. 

Killing  by  officer  justifiable  in  pre- 
vention of  escape  in  felonies. — 1  Whart. 
Cr.  L.  Sec.  406.  Killing  justifiable  when 
necessary  to  preserve  the  peace. — 1 
Whart.  Cr.  L.  10  Ed.  Sec.  407:  Bl.  Com. 
179. 

It  is  the  duty  of  every  citizen  to  en- 
deavor to  suppress  a  riot,  and  when 
the  rioters  are  engaged  in  treasonable 
practices,  the  law  protects  other  per- 
sons in  repelling  them  by  force. — Re- 
publica  V.  Montgomery,  1  Yeates,  419. 
An  unlawful  assembly  may  be  dis- 
persed by  a  magistrate  whenever  he 
finds  such  an  interference  necessary  to 
preserve  the  public  peace.  He  may 
authorize  others  to  arrest  them  by  bare 
verbal  command  without  any  other 
warrant.— 2  Whart.  Cr.  L.  10  Ed.  Sec. 
1555. 

In  all  cases,  the  officer  should  pro- 
ceed with  due  caution;  and  although 
it  is  not  necessary  that  the  officer 
should  retreat  at  all,  yet  he  ought  not 
to  come  to  extremetles  on  every  slight 
interruption,  nor  unless  upon  a  reason- 
able necessity,  in  order  to  execute  his 
duty.  Where  no  resistance  is  at  all 
made,  and  yet  the  officer  kills,  it  will 
be  murder. — TV^art.  on  Horn.  2  Ed.  Sec. 
216. 

Escaped  prisoner — retaking:  See  Sec. 
4621  and  note, 
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^tion  4871.    Justificabic  Homicide  by  Otiicr  Pcr- 

Homicide  is  also  justifiable  when  committed  by  any  person 
ler  of  the  following  cases : 

When  resisting  any  attempt  to  murder  any  person,  or  to  com- 
felony,  or  to  do  some  great  bodily  injury  upon  any  person ;  or. 
When  committed  in  defense  of  habitation,  property,  or  person. 
>t  one  who  manifestly  intends  or  endeavors,  by  violence  or 
se,  to  commit  a  felony,  or  against  one  who  manifestly  intends 
tideavors  in  a  violent,  riotous  or  tumultuous  manner,  to  enter 
ibitation  of  another  for  the  purpose  of  offering  violence  to  any 
I  therein;  or, 

When  committed  in  the  lawful  defense  of  such  person,  or  of 
I  or  husband,  parent,  child,  master,  mistress,  or  servant  of  such 
I,  when  there  is  reasonable  ground  to  apprehend  a  design  to 
it  a  felony  or  to  do  some  great  bodily  injury,  and  imminent 
r  of  such  design  being  accomplished;  but  such  person,  or  the 
I  in  whose  behalf  the  defense  was  made,  if  he  was  the  assailant 
^ged  in  mortal  combat,  must  really  and  in  good  faith  have  en- 
red  to  decline  any  further  struggle  before  the  homicide  was 
itted;  or, 

When  necessarily  committed  in  attempting,  by  lawful  ways 
leans,  to  apprehend  any  person  for  any  felony  committed,  or  in 
lly  suppressing  any  riot,  or  in  lawfully  keeping  and  preserving 
ace. 


R.  S.  Sec.  6570;  1864  pp.  430,  44^^, 
>,  27,  28;  See  Sec.  5459. 
LJSED  COMMENCING  DIFT^I- 
T:  'It  may  be  ob.se rved,"  fwys 
,  "that  a  man  can  not  In  any 
istify  klllingr  another  by  a  pre- 
}t  necessity  unless  he  wore 
without  fault  in  bringing  about 
K;eB8ity  upon  himself:  for  If  he 
y  i>erson  in  defense  of  an  in- 
>ne  by  himself,  he  is  guilty  of 
ughter     at     least." — People     v. 

17  Cal.  323;    1  Russ.  on  Crim. 

man  can  not,  in  any  case,  jus- 
ling  another  by  a  pretense  of  ne- 
,  unless  he  were  wholly  without 
1  bringing  about  that  necessity. 
le  V.  Travis,  56  Cal.  251.  Justi- 
i  of  homicide  requires  a  reason- 
use  and  an  actual  apprehension 
sign  to  commit  a  felony  or  to  do 
Teat  bodily  injury,  and  that  de- 
t    was    wholly    without    fault. — 

V.  Westlake,  62  Cal.  303.  Cited 
>le  V.  Powell,  87  CaL  348,  25  Pac. 

VENTION  OF  FELONY:  A 
le  may  be  justified  when  it  takes 
:o  prevent  a  threatened  felony, 
;  when  inflicted  as  a  punishment 

already  committed.  To  justify 
tnlcide  of  a  felon,  for  the  pur- 
!  arresting  him,  the  slayer  must 
lot  only  a  felony  actually  com- 

:^ii(  also  t^t  ^^  ^ypwftd  his 


object,  and  that  the  felon  refused  to 
submit. — State  v.  Roane,  2  Dev.  Rep. 
58.  Force  of  defense  may  be  propor- 
tioned to  force  of  attack. — 1  Whart. 
Cr.  L.  10  Ed.  Sec.  484.  Nor  is  killing 
excusable  if  the  crime  resisted  could 
be  apparently  prevented  by  less  vio- 
lent action.  Thus,  if  a  party  attempt- 
ing a  felony  be  not  armed  (either  act- 
ually or  apparently)  with  a  deadly 
weapon,  or  does  not  possess  (either 
actually  or  apparently)  such  superior 
strength  and  determination  as  to  ena- 
ble him  to  effect  his  purpose  unless 
he  be  killed,  then  killing  him  by  ^ 
deadly  weapon  is  not  excusable. — 1 
Whart.  Cr.  L.  10  Ed.  Sec.  498. 

A  person  set  to  watch  a  yard  or  gar- 
den, is  not  justified  in  shooting  any  one 
who  comes  into  it  in  the  night,  even 
if  he  should  see  the  party  go  into  his 
master's  hen  roost.  But  if  from  the 
conduct  of  the  party,  he  has  fair 
ground  for  believing  his  own  life  in 
actual  and  immediate  danger,  he  is  jus- 
tified in  shooting  him. — Rex.  v.  Scully. 
1  Car.  &  P.  319;  4  Bl.  Com.  179-180. 
•  W.  was  unarmed,  peaceably  and  qui- 
etly passing  along  a  road  or  trail  which 
ran  through  the  premises  of  another, 
and  upon  which  he  had  been  forbidden 
to  travel  by  S.,  who  was  the  servant 
of  the  owner.  S.,  while  completely  con- 
cealed, fires  at  and  kills  W.,  who  was 
jthirty  feet  awft^;  and  who  wm  mak|nf 
"*  ^ 
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no  hostile  demonstration,  or  even  ap- 
proaching the  house  in  which  S.  was 
concealed.  Held,  that  a  plea  of  self- 
defense  could  not  be  predicated  upon 
such  a  state  of  facts,  and  the  court 
could  have  properly  declined  to  in- 
struct upon  the  law  of  self-defense. — 
State  V.  Schieler  ((Idaho).  87  Pac.  272. 

SELF  DEFENSE,  OF  HABITATION, 
PROPERTY  ETC.:  A  man  may  repel 
force  by  force  in  defense  of  his  person, 
habitation,  or  property,  against  one  who 
manifestly  intends  and  endeavors  hy 
violence  or  surpise,  to  conrmiit  a 
known  felony  upon  either.  In  these 
cases  he  is  not  obliged  to  retreat,  but 
may  pursue  his  adversary  till  he  finds 
himself  out  of  danger;  and  if  in  a  con- 
flict between  them,  he  happens  to  kill, 
such  killing  is  Justifiable. — 1  Russ.  on 
Crim.  Sec.  667.  To  excuse  homicide  by 
the  plea  of  self-defense,  it  must  appear 
that  the  slayer  had  no  other  possible 
(or.  at  least,  probable)  means  of  es- 
caping from  his  assailant. — 4  Bl.  Com. 
184.  The  right  of  attack  for  the  pur- 
pose of  defense  does  not  arise  until  one 
has  done  everything  in  his  power  to 
avoid  its  necessity. — People  v.  Sullivan, 
7  N.  Y.  396.  Reasonable  opportunity  of 
removing  intruder  before  fatal  shot  is 
fired. — People  v.  Welch,  48  Cal.  447.  A 
reasonable  belief  that  another  intends 
to  inflict  on  the  party  some  serious  bod- 
ily injury,  and  that  he  is  in  such  a  posi- 
tion that  he  may  carry  his  inten- 
tion into  effect,  is  not  sufficient  to  ex- 
cuse the  killing  of  him  upon  that  ap- 
prehension.— Hint  on  V.  State.  24  Tex. 
454;  People  v.  Schnier,  23  111.  11; 
Patten  v.  People,  18  Mich.  314.  In  re- 
pelling an  assoult  the  person  assailed 
should  use  no  more  force  than  is  ab- 
solutely necessary. — People  v.  Williams, 
32  Cal.  280. 

A  man  who  believes  his  wife  in  dan- 
ger, but  whose  rights  are  not  yet  at- 
tacked, ought,  if  he  have  access  to  a 
tribunal  clothed  with  the  ordinary 
powers  of  a  Justice  of  the  peace,  to 
apply  to  such  tribunal  to  interpose, 
when  the  attack  is  actually  made  on 
him  he  is  entitled  to  repel  it  no  mat- 
ter how  long  a  time  he  may  have 
anticipated  it.— 1  Whart  C.r  L.  Sec. 
487. 

A  man  assaulted  in  his  dwelling  is 
not  obliged  to  retreat,  Hut  may  use 
such  means  as  are  absolutely  necessary 
to  repel  the  assailant  from  his  house, 
or  prevent  his  forcible  entry,  even  to 
the  taking  of  life.— Pond  v.  People,  8 
Mich.  149;  8  Bl.  Com.  3;  1  Whart.  Cr.  L. 
10  ed.  Sec.  484-511. 

Under  the  excuse  of  self  defense,  the 
principal  civil  and  natural  relations  are 
comprehended;  therefore  master  and 
servant,  parent  and  child,  husband  and 
wi^e,  lUUlng  an  Awiailant  |p  i^cegiaiy 


defense  of  each  other,  respectively,  are 
excused;  the  act  of  the  relation  ex- 
isting being  construed  the  same  as  the 
act  of  the  party  himself. — 1  Russ.  on 
Crimes,  662.  When  a  person  is  at- 
tacked in  his  own  house  he  need  re- 
treat no  further.  Here  he  stands  at 
bay,  and  may  turn  on  and  kill  his  as- 
sailant if  this  be  apparently  necessary 
to  save  his  own  life,  nor  is  he  bound  to 
escape  from  his  own  house,  in  order  to 
avoid  his  assailant. — Whart.  on  Horn. 
2  ed.  Sec.  541;  People  v.  Arnold,  15  Dal. 
476;  People  v.  Batchelder,  27  Cal.  69; 
People  V.  Campbell,  30  Cal.  312;  People 
V.  Pool,  27  Cal.  572;  People  v.  ScrogginH. 
37  Cal.  676;  People  v.  Walsh,  43  Cal. 
447;  People  v.  Ah  Kong,  49  CaL  6.  A 
homicide,  even  if  committed  upon  sud- 
den combat,  is  not  excusable,  if  undue 
advantage  was  taken  of  the  deceased.-  - 
People  V.  Perdue,  49  Cal.  425. 

The  owner  of  property,  in  possession 
of  the  same,  has  a  right  to  use  such 
force  as  is  necessary  to  prevent  a  forci- 
ble trespass,  and  where  a  trespasser 
goes  with  the  intent,  and  with  the 
means  to  commit  a  felony,  if  necessary, 
to  accomplish  the  end  intended,  the 
owner  of  the  property  may  repel  force 
by  force. — People  v.  Payne,  8  Cal.  341. 
To  same  effect  in  People  v.  Flanagan, 
60  Cal.  2;  State  v.  Smith,  12  Mont. 
378;  30  Pac.  679;  State  v.  Donyes,  14 
Mont.  70,  35  Pac.  455.  It  is  no  de- 
fense to  a  prosecution  for  assault 
with  intent  to  inflict  great  bodily  in- 
Jury,  that  the  person  injured,  before 
the  assault  was  committed,  had  wrong- 
fully deprived  defendant  of  the  use  of 
water. — Territory  v.  Drennan,  1  Mont. 
41. 

The  law  of  self  defense  is  a  law  of 
necessity;  and  the  necessity  must  be 
real,  or  apparently  real.  A  party  act- 
ing under  it  may  act  upon  appearances: 
and  he  will  be  justifiable  in  acting 
upon  them,  even  though  they  turn  out 
to  have  been  false.  Whether  they  were 
real  or  apparently  real  is  for  the  Jury, 
in  a  criminal  case,  to  decide  upon  all 
the  circumstances  out  of  which  the 
necessity  springs.  If  from  all  the  evi- 
dence in  the  case  they  should  find  that 
the  circumstances  were  such  as  to  ex- 
cite the  fears  of  a  reasonable  man. 
and  that  the  defendant,  acting  under 
the  influence  of  such  fears,  killed  the 
aggressor  to  prevent  the  commission 
of  a  felony  upon  his  person  or  property, 
he  would  not  be  criminally  responsible 
for  his  death,  although  the  circum- 
stances might  be  sufficient  to  prove,  by 
a  preponderance  of  the  evidence,  that 
the  aggressor  was  actually  about  to 
commit  a  felony.  People  v.  Flanagan, 
60  Cal.  2. 

Defendant  was  found  in  illicit  rel»- 
tlon«  with  wif9  9(  ^eceasea  at  the  l|0g|9 
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ased,  and  while  resisting  attack 
ping,  defendant  killed  deceased; 
int  was  tried  for  murder,  and 
ed  of  manslaughter. — People  v. 
i,  61  Cal.  496,  which  see;  so  also 
V.  Herbert,  61  Cal.  644.  See  gen- 
%M  to  cases  on  self  defense  and 
ins  in  such  cases. — People  v. 
t,  66  CaL  267,  3  Pac.  868;  People 
»y,  65  Cal.  126,  3  Pac.  461;  People 
eh.  69  Cal.  169,  10  Pac.  378;  Peo- 
tonzales,  71  Cal.  669  12  Pac.  783; 
V.  DeWitt,  68  Cal.  584.  10  Pac. 
K>ple  V.  Robertson,  67  CaL  646, 
600;  People  v.  Scott,  69  CaL  69, 

188;  People  v.  Daniels,  70  Cal. 
Pac.  655;  People  v.  Giancoli,  74 
t,  16  Pac.  510;  People  v.  O'Brien, 
41,  20  Pac.  359;  People  v.  Bush- 
CaL  160,  22  Pac.  122,  549;  People 
e,  82  Cal.  36,  22  Pac.  975;  People 
r  Ah  Sing,  84  Cal.  276,  24  Pac. 
K>ple  V.  Dollor,  89  Cal.  513,  26 
36;  People  v.  Thompson.  92  Cal. 
Pac.  589;  People  v.  Lempele,  94 

29  Pac.  709. 

the  trial  of  a  defendant  charged 
lurder.  an  instruction  to  the 
tiat,  "to  Justify  the  killing  of 
-  in  self  defense,  it  must  ap- 
\t  the  danger  was  so  urgent  and 
IT.  that,  in  order  to  save  his  own 
to  prevent  his  receiving  great 
harm,  the  killing  of  the  other 
solutely  necessary,"  when  prop- 
istrued,  means  that  the  danger 
ppear  to  the  defendant,  and  not 
Jury;  although  the  instruction 
»e  clearer  and  more  satisfactory 


if  the  words  "to  the  defendant  as  a 
reasonable  man;"  yet  where  the  Jury 
are  elsewhere  unequivocally  instructed 
as  to  the  law  of  apparent  danger,  they 
could  not  be  misled  by  the  instruction 
as  given. — People  v.  Bruggy,  93  Cal. 
476,  29  Pac.  26.  Cited  in  People  v. 
Lemperle,  94  CaL  48,  29  Pac.  709,  sus- 
taining instruction  on  subject  when 
taken  in  connection  with  rest  of  charge. 
—People  V.  Hecker.  109  Cal.  467,  42  Pac. 
307,  sustaining  instruction  given  in 
maine  case;  and  see  People  v.  Worth- 
ington,  122  Cal.  585,  55  Pac.  396,  holding 
evidence  insufficient  to  support  such 
plea.  Note  citations:  State  v.  Lavelle, 
27  A.  M.  St.  Rep.  810  on  murder;  Car- 
ter V.  State,  28  A.  M.  Rep.  954.  on  self 
defense.  Notes  on  Cal.  Rep.  4.  Vol. 
748. 

Lawful  resistance:  See  Sees.  5138 
and  5140. 

When  a  private  person  may  arrest 
another:     See  Sec.  5239. 

Where  the  transcript  does  not  con- 
tain the  evidence.  It  is  not  apparent 
that  the  court  erred  in  refusing  an  in- 
struction.— People  V.  Johnson,  61  Cal. 
142. 

INSTRUCTIONS:  On  a  trial  for 
murder  error  cannot  be  predicated  on 
the  instruction  that  the  Jury  should  And 
defendant  guilty  if  they  believed  from 
the  evidence  that  defendant  was  ac- 
tuated by  a  desire  to  kill  deceased  m 
revenge  for  real  or  imagined  injury  de- 
ceased inflicted  upon  defendant's  wife. 
— People  V.  Pierson,  2  Idaho  71,  3  Pac. 
688. 


lion  4879.     Bare  Fear   will   not  Justify  Killiuf: 

e  fear  of  the  commission  of  any  of  the  offenses  mentioned  in 
vision  2  and  3  of  the  preceding  Section,  to  prevent  which  homi- 
lay  be  lawfully  committed,  is  not  sufficient  to  justify  it.  But 
cumstances  must  be  sufficient  to  excite  the  fears  of  a  reasona- 
•son.  aijd  the  party  killing  must  have  acted  under  the  influence 
h  fears  alone. 


fL  S.  Sec.  6571:  1864  p.  440,  Sec. 

B  APPREHENSION  OF  DAN- 
On  a  trial  for  murder,  weakness 
1,  fear,  and  excitement,  of  the 
nt,  produced  by  the  violence  of 
^ased,  will  not  Justify  the  homi- 
Tor  is  the  assault  and  the  inflic- 
great  bodily  harm  upon  the  de- 
by  the  deceased,  justification, 
it  appear  that  it  was  necessary 
the  life  of  the  deceased  to  pre- 
ch  bodily  harm, 
mpression  of  the  defendant  at 
le  of  the  killing,  that  a  grreat 
tiarm  was  about  to  be  inflicted 
Im  by  the  deceased,  cannot  be 
ed  to  the  Jury  ai  a  Justification, 
)b^^tve  such  ai)  ^mproiiMox^  0X« 


isted  in  the  defendant's  mind.  The  im- 
pression must  have  been  produced  by 
circumstances  sufflcient  to  excite  the 
fears  of  a  reasonable  person.  If  the 
attempt  to  inflict  bodily  injury  be  made 
with  a  deadly  weapon,  then  the  reason- 
able fear  and  actual  belief  would  justi- 
fy the  killing;  but  when  the  attempt 
does  not  constitute  fellony,  there  must 
exist  an  absolute  necessity  of  taking 
life  to  prevent  the  bodily  harm,  in  order 
to  excuse  the  killing. — People  v.  Hur- 
ley, 8  Cal.  890;  People  v.  Lombard,  17 
Cal.  316.  The  circumstances  must  not 
only  be  sufllcient  to  excite  the  fears  ot 
a  reasonable  person,  but  the  party  kill- 
ing niust  have  acted  under  the  impulse 
of  such  fears  alone. — People  v.  Te  Park, 

63  ^a),  {04.  7bt  ciftuii[9r  may  ^%  dppari 
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ent,  not  actual,  but  the  defendant  must  the   killing   would   be   manslausrhter. — 


have  reasonable  cause  to  believe,  and 
must  believe  it  to  be  real. — ^People  v. 
Flahave,  58  Cal.  249.  To  6/iine  effect  in 
People  v.  Morlne,  61  Cal.  367;  People  v. 
Gray,  61  Cal.  164;  People  v.  Scrosrerins, 
37  Cal.  676.  Threats,  mere  threats  ante- 
cedently made,  amount  to  no  excuse 
for  a  deadly  assault,  when  the  party  as- 
sailed had  made  no  demonstration  of  i 
hostile  or  equivocal  character. — People 
V.  Wright.  45  Cal.  260;  to  same  effect  in 
People  V.  Campbell,  59  Cal.  243;  pointing 
a  gun  at  another  in  a  threatening 
manner;  when  the  party  at  whom  it  is 
pointed  may  act  to  avert  the  apparent 
danger. — People  v.  Anderson.  44  Cal. 
65;  People  v.  Arnold,  15  Cal.  476;  People 
V.  Campbell,  30  Cal.  312.  The  act  of  the 
slayer  must  be  such  as  is  necessary  to 
protect  the  person  from  death  or  great 
bodily  harm  and  must  not  be  entirely 
disporoportioned  to  the  assault  made 
upon  him. — Com.  v.  Drum.  58  Pa.  9-20; 
Shorter  v.  State,  2  N.  Y.  193;  People  v. 
Tarm  Poi.  86  Cal.  225,  24  Pac.  998. 

SELF  DEFENSE:  It  is  error  to  in- 
struct the  jury  that  to  justify  the 
killing  the  defendant  must  determine 
that  it  was  absolutely  necessary  to  kill 
the  deceased  in  order  to  save  his  own 
life.— People  v.  Flahave.  58  Cal.  229. 
Cited  to  same  effect  in  People  v.  Sim- 
ons, 60  Cal.  73;  also.  People  v.  Gray,  61 
Cal.  180-181,  also  in  People  v.  Morlne,  61 
Cal.  369  holding  further,  that  if  such 
instruction  is  qualified  and  explained* 
the  whole  charge  will  be  considered, 
an4  if.  as  a  whole,  it  correctly  presents 
the  law  applicable  to  the  case,  the  judg- 
ment will  not  be  reversed.  Cited  In 
People  V.  Westlake,  62  Cal.  306,  which 
case  holds  that  an  instruction  "that 
the  killing  must  be  done  under  a  well 
founded  belief  that  it  was  absolutely 
necessary."  is  correct.  Cited  in  People 
V.  DeWitt,  68  Cal.  587,  10  Pac.  212;  Peo- 
ple V.  Guidlce,  73  Cal.  288,  15  Pac.  44; 
People  V.  Dye,  75  Cal.  113,  16  Pac.  537; 
Disapproved  in  People  v.  Bruggy,  93 
Cal.  483,  29  Pac.  26;  holding  that  "dang- 
er must  appear  to  the  defendant,"  and, 
"not  to  the  jury."  Notes  on  Cal.  Rep. 
3  Vol.  145.  See  People  v.  Herbert.  61 
Cal.  545:  Shorter  v.  People,  2  N.  Y.  193. 
If  a  timid,  cowardly  man,  much 
alarmed.  In  imminent  danger  of 
a  violent  and  Instant  assault,  and 
cut  off  from  the  chances  of  prob- 
able assistance,  as  a  result  of 
fear  kill  the  man  from  the  danger  ap- 
prehended, and  the  jury  believe  that 
the  defendant  was  in  danger  of  grreat 
bodily  harm  from  the  deceased,  or 
thought  himself  so,  then  the  killing 
would  be  in  self  defense;  and  if  the  de- 
fendant thought  the  deceased  intended 
to  committ  a  battery  upon  him  less 
violent  to  prevent  which,  ha  IdlM  mm. 


Grainger  v.  State,  13  Tenn.  459.  See 
People  V.  Samsels,  66  Cal.  99,  4  Pac. 
1061;  People  v.  Biggins,  65  Cal.  564.  4 
Pac.  570;  People  v.  Forsythe,  66  Cal. 
101,  3  Pac.  402;  People  v.  Adams.  35 
Cal.  231,  24  Pac.  629;  People  v.  Llewel- 
lyn, 87  Cal.  348;  People  v.  Dollor,  89 
Cal.  513,  26  Pac.  1086;  People  v.  Don- 
gull,  92  Cal.  607,  28  Pac.  782;  People  v. 
Robertson,  67  Cal.  646,  8  Pac.  600. 

THREATS:  A  requested  instruction 
"If  the  defendant  had  been  told  of 
threats  made  by  the  deceased  towards 
him  then  defendant  had  a  right  to  arm 
himself,"  was  properly  refused  it  be- 
ing a  question  for  the  Jury  to  deter- 
mine whether  defendant  was  justified 
in  arming  himself  and  in  using  hlH 
arms. — People  v.  Hurtado.  63  Cal.  288. 

In  State  v.  Hoyt,  46  Conn.  830  ((mur- 
der), it  was  held,  not  error  to  admit 
evidence  of  threats  made  thirteen  years 
before.  In  Redd  v.  State.  68  Ala.  492, 
evidence  of  threats  admitted  made  two 
years  before,  and  in  Everett  v.  State, 
62  Ga.  65,  evidence  of  threats  made 
three  or  four  years  before,  were  ad- 
mitted. To  same  effect  in  Jefferds  v. 
People,  5  Park  Cr.  L.  522,  the  court 
saying,  "it  is  no  objection  to  such  evi- 
dence that  a  period  of  years  had 
elapsed  since  the  threats  were  made. 
On  the  contrary,  long  continued  ani- 
mosity and  ill  will  are  better  evidence 
of  a  state  of  mind  which  would  ripen 
into  deliberate  murder  than  the  hasty 
ebulition  of  passion."  See  State  v. 
Guy,  69  Mo.  230;  Ford  v.  State,  71  Ala. 
385,  and  State  v.  Dieckman,  11  Mo. 
App.  538.  Previous  threats  alone,  un- 
accompanied with  any  immediate  de- 
monstration of  force  at  the  time  of  the 
re-encounter,  will  not  justify  or  excuse 
a  homicide;  nor  will  a  threat  have  such 
effect,  unless  it  has  been  previously 
communicated  to  the  accused. — People 
v.  lams.  57  Cal.  115;  People  v.  West- 
lake.  62  Cal.  305. 

Threats  made  by  the  defendant  arc 
admissible  for  the  purpose  of  showing 
that  the  circumstances  were  such  as 
to  excite  the  reasonable  fears  of  the 
defendant  and  that  his  life  was  in  dan- 
ger or  of  serious  bodily  injury,  unless 
he  immediately  defended  himself. — 
People  V.  Scroggins.  37  Cal.  676.  Threats 
unaccompanied  by  acts  which  threaten 
the  life  or  limb  of  the  slayer,  will  no». 
justify  or  excuse  a  felonious  homlcide- 
— People  V.  Campbell,  59  Cal.  250;  43 
Am.  Re.  260.  Sharpstein.  J.  dissented, 
citing  the  leading  case,  p.  258.  Cited  as 
authoritative  rule  in  People  v.  Tam- 
kin,  62  Cal.  470.  When  it  appears  from 
the  undisputed  facts  that  the  defend- 
ant had  no  ground  whatever  to  ap- 
prehend any  present  danger,  then  evi- 
dence ot  tbteau  \^7  t|ie  accused  cannol 
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be  material  for  any  purpose. — United 
States  V.  Leiffhton,  8  Dak.  Ter.  31. 
Where  there  is  no  doubt  that  the  de- 
fendant besran  the  encouter  resulting: 
in  death,  previous  threats  of  the  de- 
ceased are  inadmissible,  whether  or  not 
they  have  been  communicated. — Bond 
V.  State,  21  Fla.  758.  There  must  be 
some  overt  act  or  words  indicative  of  a 
present  purpose  to  do  the  injury. — State 
V.  Stewart,  9  Nev.  181.  Followed  in  State 
V.  HarrinfiTton,  12  Nev.  134.  Uncom- 
municated  threats  are  admissible  for 
the  purpose  of  corroborating  the  evi- 
dence of  the  threats  which  had  already 
been  eriven. — State  v.  Turpin,  77  N.  C. 
480;  24  Am.  Rep.  460.  Referred,  to  in 
dissentingr  opinion  of  Clifford,  J.  in 
Wiggins  V.  People,  93  U.  S.  485. 
Threats  made  by  the  deceased  are  ad- 
missible, on  the  part  of  the  defendant 
although  unknown  to  him  at  the  time  o£ 
the  homicide,  as  facts  tending  to  show 
which  party  was  the  aggressor:  Id.  p. 
686.  Such  evidence  is  of  little  value,  if 
it  is  admissible,  when  the  prisoner  has 
provoked  the  affray,  or  when  it  af- 
firmatively appears  that  deceased  was 
not  in  a  condition  to  execute  his  threat, 
or   was  making  no   effort  to   do   so. — 


Burns  v.  State,  49  Ala.  875.  Uncommu- 
nicated  threats  of  deceased  are  inad- 
missible, if  he  did  not  trst  make  some 
demonstrution  of  an  intention  to  carry 
them  out. — Myers  v.  State,  62  Ala.  604. 
To  same  effect  in  Roberts  v.  State,  68 
Ala.  164.  Followed  in  People  v.  Alivtre, 
55  Cal.  265.  and  People  v.  Carlton,  57 
CaL  85.    Notes  on  Cal.  Rep.  4  Vol.  98. 

INSULTINo  LANGUAGE:  It  is  suf- 
ficient to  say  that  In  the  eye  of  the  law, 
insulting  language  is  no  excuse  for  a 
deadly  assault,  and  this  is  so,  even  at 
"Truckee." — People  v.  Tamkin,  62  Cal. 
468. 

Where  the  defendant  claims  to  have 
killed  the  deceased  in  self  defense, 
while  acting  with  reasonable  prudence, 
and  under  the  honest  belief  that  he 
was  in  Imminent  danger  of  death  or  of 
great  bodily  injury,  and  it  is  compe- 
tent for  him  to  show  that  before  the 
shooting  he  was  informed  that  the  de- 
ceased was  a  dangerous  man,  and  such 
information  need  not  have  been  brought 
home  to  deceased:  but  it  is  competent 
merely  to  prove  that  the  defendant  was 
warned  to  look  out  for  deceased. — Peo- 
ple V.  Powell,  87  Cal.  348.  25  Pac.  481. 
See  Sec.  4866. 


Section  4873.     Homicide,   Jusliflable  and  Excusable: 

The  homicide  appearing  to  be  justifiable  or  excusable,   the  person 
indicted  must,  upon  his  trial,  be  fully  acquitted  and  discharged. 

1887  R.  S.  Sec.  6572;   1864  p.  441,  Sec.  82. 

MAYHEM. 

Section  4874.  Jllaylieni  Defined:  Every  person  vho 
lanlawfully  and  maliciously  deprives  a  human  being  of  a  member  of 
liis  body,  or  disables,  disfigures,  or  renders  it  useless,  or  cuts  out  or 
<lisables  the  tongue,  puts  out  an  eye,  slits  the  nose,  ear,  or  lip  is 
^lilty  of  mayhem. 


1887  R.  S.  Sec.  6577;  1864  p.  448, 
Sec  48. 

MAYHEM:  Mayhem,  at  common 
law,  says  Mr.  East,  is  such  a  bodily 
liurt  as  renders  a  man  less  able  in 
fightingr  to  defend  himself  or  annoy 
bis  adversary;  but  if  the  injury  be  such 
as  dSsflffures  him  only  without  dimin- 
ishinflT  his  corporal  abilities,  it  does 
not  fall  within  the  crime  of  mayhem. 
Upon  this  distinction,  the  cutting  oft, 
disabling,  or  weakening  a  man's  hand, 
or  finger,  or  striking  out  an  eye,  or 
fore  tooth,  or  castrating  him,  or,  as 
Lord  Coke  adds,  breaking  his  skull, 
are  said  to  be  maims;  but  the  cutting 
off  his  ear  or  nose  are  not  such  at  com- 
mon law.  By  statutes,  however,  in 
England  and  in  some  of  the  United 
States,  the  offense  has  been  extended, 
so  as  to  cover  all  malicious  disabling 
injuries  to  the  person. — 1  Whart  Cr.  L. 
10  Ed.  Sec.  581;    State  v.  Simmons.   3 


Aala.  497;  Eskridge  v.  State,  25  Ala.  30; 
Molette  V.  State,  49  Ala.  18. 

The  biting  off  the  ear  of  a  human 
being  is  mayhem. — People  v.  Golden, 
62  Cal.  542,  3  Bl.  Com.  121. 

Where  mayhem  is  done  in  the  heat 
of  a  casual  and  sudden  affray  without 
any  evidence  of  premeditation,  the 
case  is  not  brought  within  the  statute. 
— Godfrey  v.  People,  63  N.  Y.  207;  God- 
frey v.  People  (5  Hun.  869,  reversed); 
State  V.  Vowels,  4  Or.  324;  Slattery  v. 
State,  41  Tex.  619. 

SUFFICIENT  INDICTMENT:  It  is 
alleged  in  this  indictment  that  the  said 
M.  is  a  human  being,  and  that  his  left 
ear  is  a  part  of  his  body.  The  allega- 
tions of  the  indictment  are  sufficient  to 
constitute  the  crime  of  mayhem,  and 
the  demurrer  was  improperly  sus- 
stained. — People  v.  Golden,  62  Cal.  542, 
Enc.  of  PI.  &  Pr.  Vol.  17,  931;  Tully  \ 
People,  67  N.  Y.  15:   State  v.  Glrkln,  1 
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Ind.  121;  indictment  for  throwing  vit- 
riol, People  V.  Stanton.  106  Cal.  189,  39 
Pac.  625. 

MALICE  AFORETHOUGHT— EVI- 
DENCE—PRESUMPTION  OF  MAL- 
ICE: Malice  aforethought  is  not  an 
essential  element  in  the  crime  of  may- 
hem, and  proof  of  premeditation  or  de- 
liberation is  not  required;  but  it  is  suf- 
ficient to  prove  the  commission  of  the 
act,  from  which  the  law  will  presume, 
though  it  be  done  in  pursuance  of  an 
intent  formed  during  the  conflict,  that 
it  was  done  unlawfully  and  maliciously. 


unless  the  evidence  tends  to  show  that 
it  was  done  under  circumstances  con- 
stituting self  defense.  —  People  v. 
Wright,  93  Cal.  564,  29  Pac.  240;  People 
v.  Stanton,  106  CaL  139,  39  Pac,  625; 
People  V.  Repke.  103  Mich.,  459-470,  61 
N.  W.  861,  as  to  like  charges  in  homi- 
cide cases.  See,  also,  Sparf  v.  United 
States.  156  U.  S.  86,  discussing  province 
of  court  and  Jury  in  criminal  cases  and 
explaining  like  instruction.  Note  cita- 
tion State  v.  Johnson,  66  Am.  St.  Rep. 
774  on  mayhem.  Notes  on  CaL  Rep. 
4  Vol.  p.  750. 


Section  4875.  mayhem,  how  Punishable:  Mayhem  is 
punishable  by  imprisonment  in  the  State  prison  not  exceedmg  lour- 
teen  years. 

1887  R.  S.  Sec.  6578;   1864,  p.  448,  Sec.  48. 

KIDNAPPING  AND  CHIU)  STEALING. 


Section  4876.  Kidnapping:  Defined:  Every  person  jvho 
forcibly  steals,  takes,  or  arrests  any  person  in  this  State,  and  carries 
him  into  another  country,  state,  or  county,  or  who  forcibly  takes  or  ar- 
rests any  person,  with  a  design  to  take  him  out  of  this  State,  without 
having  established  a  claim  according  to  the  laws  of  the  United  States 
or  of  this  State,  or  who  hires,  persuades,  entices,  decoys,  or  seduces  by 
false  promises,  misrepresentations,  or  the  like,  any  person  to  go  out 
of  this  State,  or  to  be  taken  or  removed  therefrom,  for  the  purpose 
and  with  the  intent  to  sell  such  person  into  slavery  or  involuntary 
servitude,  or  otherwise  to  employ  him  for  his  own  use,  or  to  the  use 
of  another,  without  the  free  will  and  consent  of  such  persuaded  per- 
son, is  guilty  of  kidnapping. 


1887  R.  S.  Sec.  6584;  1864  p.  444-6, 
Sees.  51,  52. 

KIDNAPING:  Kldnapingr,  which 
is  the  seizure  and  removal  for  the  pur- 
pose of  transportation,  enslavement,  or 
involuntary  service,  has  been  held  to 
be  an  offense  at  common  law,  and  is 
punished  by  fine  and  imprisonment. 
As  kidnaping  is  to  be  considered  the 
procuring  the  intoxication  of  a  sailor 
and  his  surreptitious  removal  to  a 
ship,  even  though  the  destination  of  the 
ship  be  not  to  another  state  of  coun- 
try. Statutes  exist  in  several  Jurisdic- 
tions making  the  abduction  of  children 
indictable.  Under  these  statutes  it  has 
been  held  that  neither  transportation 
to  a  foreign  country,  nor  actual  vio- 
lence and  force  need  be  proved. 

When  by  a  decree  of  divorce  a  child 
is  given  to  the  mother's  custody,  it  Is 
abduction  under  the  statute  for  the 
father  to  carry  the  child  away  from 
such  custody.— 1  Whart.  Cr.  L.  10  Ed. 
Sec.  590;  4  Bl.  Com.  219. 

Kidnaping  is  a  false  imprisonment 
aggravated   by   conveying   the   impris- 


oned person  to  some  other  place. — 1 
Bish.  New  Cr.  L.  Sec.  553  ,and  citations 
thereunder. — Click  v.  State,  3  Tex.  282; 
State  V.  Rollins,  8  N.  H.  550;  Moody  v. 
People.  20  111.  315;  People  v.  Milne,  60 
Cal.  71. 

INDICTMENT  —  FOLLOWING 
STATUTE:  The  acts  constituting  the 
crime  of  kidnaping  are  sufficiently 
alleged  if  the  indictment  follows  the 
language  of  the  statute  defining  the 
oftense;  and  the  allegation  as  to  the 
purpose  of  the  kidnaper  is  surplusage 
and  need  not  be  proved. — People  v. 
Prick,  89  Cal.  144,  26  Pac.  759;  ex  parte 
Keil.  habeas  corpus,  85  Cal.  309,  24  Pac. 
742.  In  People  v.  Chu  Quong,  15  Cal. 
332,  under  the  act  of  April  16,  1850,  Sec. 
54,  which  was  substantially  the  same 
as  Section  207.  it  was  held,  to  consti- 
tute the  crime  of  kidnaping,  it  is  neces- 
sary that  the  abduction  should  be  ac- 
companied with  a  removal  to  another 
county,  state,  or  territory,  or  design  to 
remove  the  party  beyond  the  limits  of 
the  state.  For  requisites  of  indictment, 
see  Click  v.  State,  3  Tex.  282. 
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Section  4877.  Kidnapping  Punislinicnt  of:  Kidnap- 
ping is  punishable  by  imprisonment  in  the  State  prison  not  less  than 
one  nor  more  than  ten  years. 

1887  R.  S.  Sec  6586;  1864  pp.  444-6,  S  ecs.  51-52. 

Section  4878.  €hild  Steaiinf,  Punistiment:  Every 
person  who  maliciously,  forcibly  or  fraudulently  takes  or  entices 
away  a  child  under  the  age  of  twelve  years,  with  intent  to  detain  and 
conceal  such  child  from  its  parent,  guardian  or  other  person  having 
the  lawful  charge  of  such  child,  is  punishable  by  imprisonment  in 
the  state  prison  not  exceeding  ten  years,  or  by  imprisonment  in  a 
county  jail  not  exceeding  one  year,  and  a  fine  not  exceeding  five  hun- 
dred dollars. 


1887  R.  S.  Sec.  6800;  1864  p.  445,  Sec. 
54. 

An  indictment  char^n^r  a  defendant 
with  attemptinir  to  take  and  entice 
away   two   children   under  the  age   of 


twelve  years,  with  intent  to  detain  and 
conceal  them  from  a  person  having 
their  lawful  custody,  is  good  under 
this  section. — People  v.  Milne,  60  Cal. 
71. 


ROBBERY. 


Section  4879.  Robliery  Dcflncd:  Robbery  is  the  felonious 
taking  of  personal  property  in  the  possession  of  another,  from  his 
person  or  immediate  presence,  and  against  his  will,  accomplished  by 
means  of  force  or  fear. 


1887  R,  S.  Sec.  6690. 
ROBBEHIY:  Robbery  is  the  felonious 
^nd  forcible  taking  of  the  property  of 
another  from  his  person,  or  in  his  pres- 
ence, against  his  will,  by  violence  or  by 
putting  him  in  fear.-»l  Whart.  Cr.  L. 
:mo  Kd.  Sees.  846-847-84b;  4  Bl.  Com.  243; 
Murphy  V.  People.   3  Hun.   114.     It  is 
Tiot  necessary  that  the  property  should 
\>elong  to  the  person  from  whose  pos- 
session' It  was  taken.     It  is  requisite, 
however,  that  it  should  belong  to  some 
other  person   than  the   defendant,   for 
the  owner  of  property  Is  not  guilty  uf 
robbery  in  taking  it  from  the  posses- 
sion of  the  possessor. — People  v.  Vice, 
21  Cal.  344. 

A  person  who  receives  money  ob- 
tained by  robbery,  with  a  knowledge 
of  the  manner  in  which  it  was  obtained, 
cannot  be  convicted  of  the  crime  of 
robbery. — People  v.  Shepardson.  48  Cal. 
189. 

To  constitute  robbery,  there  must 
be  a  felonious  taking  of  property  from 
the  person  of  another  by  force,  either 
actual,  or  constructive;  but  If  force  be 
used,  it  is  not  essential  that  the  pros- 
ecutor should  be  either  aware  or 
afraid  of  the  taking. — Com.  v.  Snelling, 
(Pa.).  4  BInn.  379;  State  v.  Hollyway, 
41  Iowa,  200;  Long  v.  State,  12  Oa.  298. 
FROM  THE  PERSON  OR  IN  THE 
PRESENCE:  It  must  appear  that  the 
taking  was  from  the  person  or  in  the 
presence  of  the  prosecutor.  When  a 
thief  puts  a  man  in  fear,  and  then  In 
his  presence  drives  away  his  cattle, 
or  takes  his  goods,  the  robbery  Is  com- 


plete; and  such  is  the  case  where  a 
man  flying  from  a  robber  drops  his  hat, 
which  the  robber  steals,  and  where  by 
intimidation  the  owner  is  induced  to 
open  his  desk  or  safe. — ^Whart.  Cr.  L. 
Sec.  847.    See  citations. 

MUST  BE  ANIMO  PURANDI:  The 
goods  must  appear  to  have  been  taken 
animo  furandi,  as  In  cases  of  larceny; 
though  this  Is  to  be  Inferred  from  cir- 
cumstances. If  a  party  under  a  bona 
fide  impression  that  the  property  is  his 
own  obtains  It  by  menaces,  this  is 
trespass,  but  no  robbery. — 1  Whart  Cr. 
L.  10  Ed.  Sec.  848. 

TAKING  AND  CARRYING  AWAY: 
There  must  be  an  actual  taking  and 
carrying  away.  If  a  robber  cut  a  man's 
girdle,  in  order  to  get  his  purse,  and 
the  purse  thereby  fall  to  the  ground, 
and  the  robber  runs  off,  or  is  appre- 
hended before  he  can  take  it  up,  this 
Is  not  robbery,  because  the  purse  is 
never  In  the  possession  of  the  robber. 
A  carrying  away  must  also  be  proved. 
But  where  the  defendant  snatched  out 
a  lady's  ear  ring,  and  succeeded  in  sep- 
arating It  from  the  ear.  and  it  was 
afterwards  found  among  the  curls  of 
her  hair,  the  court  held  this  a  sufflcient 
proof  of  asportation  to  support  the  in- 
dictment.—1  Whart.  Cr.  U  10  Ed.  Sec. 
84I».    Sep  citations. 

FORCE  OR  FEAR:  While  there 
must  be  a  felonious  taking  of  property 
from  the  person  of  another,  either  by 
actual  or  by  constructive  force,  con- 
sisting of  the  application  of  threaten- 
ing words  or  gestures;   yet,  if  force  be 
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used,  fear  is  not  an  essential  ingredient. 
I'o  knock  down  and  take  from  him  his 
property  while  he  is  insensible  or  un- 
conscious, is  robbery.  It  is  not  neces- 
sary that  the  fear  should  be  of  robbery. 
Fear  of  bodily  hurt  is  enough. — 1 
Whart  Cr.  L.  10  Ed.  Sec.  850,  and  cita- 
tions. To  same  effect  in  State  v.  Burke, 
73  N.  C.  83;  State  v.  Graham.  55  N.  H. 
152;  State  v.  Cowan,  7  Ind.  239. 

NATURE  OF  THREATS:  Any 
threat  calculated  to  produce  terror  is 
sufficient  Thus,  if  a  man  take  an- 
other's child,  and  threaten  to  destroy 
him  unless  the  other  gave  him  money, 
this  is  robbery.— 1  Whart.  Cr.  L.  10  Ed. 
Sec.  851  and  citations. 

DEFENDANT  HAVING  TITLE: 
Where  the  title  is  bona  fide  claimed  by 
the  defendant,  the  case  fails,  and  where 
he  gained  possession  of  what  he  con- 
sidered his  own,  by  some  degree  of  vio- 
lence, it  was  held  no  robbery,  there  be- 
ing no  animus  furandi. — 1  Whart.  Cr. 
L.  10  Ed.  Sec.  853;  Brown  v.  State,  28 
Ark.  126;  Hammond  v.  State  (Tenn.), 
3  Caldwell,  129;  McDaniel  v.  State.  8 
S.  &  M.  401;  State  v.  McCune,  5  R.  S.  60. 

SNATCHING:  The  snatching  a 
thing  is  not  considered  a  taking  by 
force,  but  if  there  be  a  struggle  to 
keep  it.  or  any  violence,  or  disruption, 
the  taking  is  robbery.  If  putting  in 
fear  be  proved  the  oftense  is  robbery. 
And  so  where  the  thing  is  torn  from  tlie 
person,  as  an  ear  ring  from  the  ear. — 
1  Whart.  Cr.  L.  10  Ed.  Sec.  854,  and 
citations. 

AGAINST  THE  WILL:  As  a  rule 
robbery  must  be  against  the  will;  at 
the  same  time,  as  in  the  parallel  case 
of  rape,  "against  the  will,"  if  there  be 
force,  is  to  be  treated  as  convertible 
with  "without  consent."  The  mere 
taking  goods  from  an  unconscious  per- 
son, without  force,  or  the  Intent  to  use 
force,  is  not  robbery. 

CONSENT:  It  makes  no  matter  what 
pretenses  were  employed  to  induce  the 
owner  to  surrender  possession,  if  he 
was  put  in  bodily  fear.  So,  where  the 
defendant  took  goods  from  the  prose- 
cutrix of  the  value  of  eight  shillings, 
and  by  force  and  threats  compelled  her 
to  take  one  shilling,  under  pretense  of 
payment  for  them,  this  was  held  to  be 
robbery.  But  if  the  prosecutor  consent 
to  be  robbed,  simply  to  prosecute  the 
robber,  this  is  no  defense. — 1  Whart. 
Cr.  L.  10  Ed.  Sec.  856,  and  citations. 

INDICTMENT:  An  indictment  which 
alleges  the  taking  of  the  property  from 
the  person  "feloniously  and  violently," 
has  been  held  to  sufficiently  allege  the 
putting  in  fear.  But  it  is  safer  to  al- 
lege that  the  prosecutor  was  put  in 
fear,  and  that  the  act  was  done  forci- 
bly, since  in  this  case  either  of  these 
allegations  can  be  discharged  as  sur- 


plusage. Force  or  fear  is  the  main  in- 
gredient of  the  oftense.  The  name  of 
the  person  robbed,  if  known,  must  be 
stated  with  the  same  precision  as  in 
larceny.— 1  Whart  Cr.  L.  10  Ed.  Sec. 
857,  and  citations.  When  information 
alleges  that  the  robbery  was  "accom- 
plished by  means  of  force  and  fear," 
an  allegation  that  it  was  accomplishel 
"against  the  will"  of  the  person  robbed 
is  unnecessary. — People  v.  Riley,  75  Cal. 
98.  16  Pac.  544.  Sufficient  certainty.— 
People  V.  Ah  Sing.  95  Cal.  654,  80  Pac. 
797,  citing  People  v.  Rozelle,  78  Cal.  84, 
20  Pac.  36;  People  v.  Beck,  21  CaL  386; 
State  V.  Leighton,  56  Iowa.  595,  9  N.  W. 
896. 

See  People  v.  McNamara,  94  CaL  609, 
29  Pac.  953;  People  v.  Hicks,  66  CaL  103, 
4  Pac.  1093;  State  v.  Broderlck.  69  Mo. 
318;  Glass  v.  Com.  6  Ky.  436;  People  v. 
Shuler.  28  Cal.  490.  Variance  of  owner- 
ship.—People  V.  Anderson,  80  CaL  205, 
22  Pac.  139.  Insufficient  description.— 
Territory  v.  Bell,  5  Mont.  562,  6  Pac.  60. 

Even  at  common  law,  if  the  force  be 
not  proved,  the  defendant  while  ac- 
quitted of  robbery  may  be  convicted 
of  larceny  if  there  be  an  allegation  of 
stealing  set  forth.— 1  Whart  Cr.  L.  10 
Ed.  Sec.  858. 

The  crime  of  robbery  includes  that 
of  larceny,  and  under  an  indictment  for 
the  first  offense  the  Jury  may  find  the 
defendant  guilty  of  larceny  if  they  en- 
tertain a  reasonable  doubt  as  to  which 
of  the  two  offenses  he  was  guilty.— 
People  V.  Jones.  53  CaL  68;  People  v. 
Chuey  Yng  Gig,  100  CaL  487,  84  Pac. 
1080,  citing  People  v.  Jones,  68  Cal.  58; 
People  V.  Crowley,  100  CaL  478,  85  Pac. 
84;  State  v.  Rogers  (Mont),  58  Pac.  97, 
citing  People  v.  Crowley,  100  CaL  478, 
35  Pac.  84.  Larceny  and  robbery,  see 
Sec.  4953. 

Plea  of  once  in  Jeopardy  is  not  tena- 
ble where  the  essential  elements  of  two 
offenses  are  not  the  same. — People  v. 
Bentley.  77  Cal.  7,  18  Pac.  799.  Notes  on 
Cal.  Rep.  4  Vol.  77.  citing  to  same  effect 
State  V.  Reiff,  14  Wash.  668,  holding 
former  acquittal  no  bar  under  facts. 
Note  citations;  People  v.  Peart,  15  Am. 
St  Rep.  308 ;  Hooper  v.  State,  28  Am.  St 
Rep.  930;  Dill  v.  People,  41  Am.  St  Rep. 
264.  and  State  v.  Emery.  54  Am.  St  Rep. 
880  on  general  subject. 

CONSPIRACY  TO  ROB:  A  conspir- 
acy to  compel  a  third  person  to  sign  a 
bank  check,  and  then  take  it  from  him 
by  force,  is  a  conspiracy  to  rob. — People 
v.  Richards,  67  Cal.  412.  7  Pac.  828. 

INSTRUCTIONS:  It  is  error  for  the 
court  to  charge  that  the  possession  of 
goods  of  which  a  person  was  recently 
robbed,  when  unexplained,  or  not  sat- 
isfactorily accounted  for  by  a  defend- 
ant tends  strongly  to  establish  the  guilt 
of  a  defendant  found  in  possession  of 
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them.  The  objection  to  this  Instruc- 
tion Is  to  the  use  of  the  word  strongly. 
State  V.  Sullivan,  9  Mont.  174,  24  Pac. 
23.  See  People  v.  Riley.  65  Cal.  107,  8 
Pac.  418;  People  v.  Robinson,  65  Cal. 
186;  People  v.  Anderson.  80  Cal.  205,  22 
Pac.  189. 

ETVTDENCE:  Where  robbery  is  com- 
mitted and  robbers  immediately  flee 
from  scene  of  it,  and  are  pursued  soon 
after  by  an  ofllcer,  who  overtakes  them, 
and  is  slain  in  the  attempt  to  arrest 
them,  on  trial  for  the  homicide  the  peo- 
ple may  introduce  evidence  of  robbery, 
and  defendant's  connection  with  it — 
People  V.  Pool.  27  Cal.  572. 

ROBBERY.  EVIDENCE:  Blood  up- 
on coat  of  accused.  Competency  of  non- 
expert witness. — People  v.  Loui  Tungr. 
90  Cal.  877.  27  Pac.  295. 

Statement  of  prisoner,  as  evidence 
against  him.  when  not  voluntarily 
made.  When  admissible. — People  v. 
Hoy  Yen,  34  Cal.  176. 

Evidence  on  trial  for  assault  to  rob. 
Evidence  of  condition  of  accomplice  on 
day  before  assault  to  rob  is  admissi- 
ble against  the  prisoner  after  evidence 
tending  to  connect  him  with  the  accom- 
pllce.--People  v.  Ward,  77  Cal.  113,  19 
P^ac.  873. 

Possession  of  goods  recently  stolen.— 
State  V.  Sullivan,  9  Mont.  174,  24  Pac. 

E^vidence  of  possession  of  burglar's 
^ool8,  when  not  admissible. — People  v. 
Sansome,  84  Cal.  449,  24  Pac.  148;  Peo- 


ple V.  Delwood,  94  Cal.  89.  29  Pac.  420. 

INSTRUCTIONS:  The  statutes  of 
Idaho  deflne  robbery  as  "the  felonious 
taking  of  personal  property  in  the  pos- 
session of  another,  from  his  person  or 
immediate  presence,  and  against  his 
will,  accomplished  by  means  of  force 
or  fear."  Under  an  indictment  upon 
this  statute,  the  trial  court  charges  the 
Jury  as  follows:  "As  to  the  force,  the 
court  Instructs  you  that,  if  a  man 
stealthily  filch  from  the  pocket  of  an- 
other, the  force  necessary  to  remove 
the  property  is  all  the  force  that  the 
statute  requires."  Held,  error. — Terri- 
tory V.  McKern,  2  Idaho,  759,  26  Pac. 
123. 

Where  a  defendant  is  charged  with 
and  convicted  of  robbery,  an  erroneous 
instruction  respecting  the  crim^  of  lar- 
ceny will  not  warrant  a  reversal  when 
the  court  properly  instructed  the  Jury 
in  regard  to  the  crime  of  robbery. — 
People  V.  Riley,  65  Cal.  107,  3  Pac.  413; 
People  V.  Robinson,  65  Cal.  136,  3  Pac. 
607;  People  v.  Anderson,  80  Cal.  205.  22 
Pac.  139. 

ROBBERY:  Instruction  as  to  fear. 
Property  taken  through  defendant's 
influence. — People  v.  O'Brien,  88  Cal. 
483.  26  Pac.  362. 

Instruction  in  violation  of  the  consti- 
tutional provisions,  which  prohibits  the 
court  from  charging  the  Jury  with  ref- 
erence to  matters  of  fact — People  v. 
Mitchell.  55  Cal.  236. 


Section  4880.  Fear;  The  fear  which  constitutes  robbery 
m-nay  be  either : 

1.  The  fear^of  an  unlawful  injury  to  the  person  or  property  of  the 
-person  robbed,  or  of  any  relative  of  his,  or  member  of  his  family; 
or, 

2.  The  fear  of  an  immediate  and  unlawful  injury  to  the  person 
or  property  of  any  one  in  the  company  of  the  person  robbed  at  the 
Time  of  the  robbery. 


1887  R.  S.  Sec.  6591. 

FEAR  OP  INJURY  TO  PERSON  OR 
JPROPBRTY:  The  criterion  which  dis- 
tinsruishes  robbery  from  larceny,  is  the 
violence,  actual  or  constructive,  which 
precedes  the  taking.  There  can  be  no 
robbery  without  violence  and  no  lar- 
ceny with  it. 

If  the  robbery  be  done  with  such  cir- 
cumstance of  terror — such  threatening 
by  word  or  gesture,  as  in  common  ex- 
perience, are  likely  to  create  an  appre- 
hension of  danger,  and  Induce  a  man  to 
part  with  his  property  for  the  safety 
of  his  person,  is  sufficient. — Long  v. 
State,  12  Ga.  293.  Robbery  by  mob.— 
Rex  V.  Winkworth.  19  Eng.  Com.  L. 
Rep.  444. 


To  extort  money  under  threat  of 
charging  the  prosecutor  with  an  unnat- 
ural crime  has  in  mt^ny  cases  been 
holden  to  be  robbery;  even  where  it  ap- 
peared that  the  prosecutor  parted  with 
his  money  from  fear  merely  of  losing 
hi.s  character  or  situation  by  such  an 
imputation.— IWhart.  Cr.  L.  10  Ed.  Se.\ 
852,  and  cases  there  cited. 

It  is  robbery  to  extort  personal  prop- 
erty, from  the  person  or  in  the  pres- 
ence of  the  owner,  by  means  of  threats 
of  an  unfounded  and  unnatural  crimi- 
nal charge,  where  such  property  is  ob- 
tained through  fear  produced  by  such 
threats. — People  v.  McDaniels.  1  Park 
Cr.  Rep.  198.     See  Sec.  4879. 
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9ectloii  48S1.     Robbery,   Puniiihineiit  of:     Robbery  is 

punishable  by  imprisonment  in  the  state  prison  not  less  than  five  years, 
and  the  imprisonment  may  be  extended  to  life. 

1887  R.  S.  Sec  6692;   1864  p.  447,  Sec.  60. 

ATTEMPT  TO  KILL. 

Section  4889.  Admlnisteriiig  Poison:  Every  person 
who,  with  intent  to  kill,  administers  or  causes  or  procures  to  be 
administered,  to  another,  any  poison  or  other  noxious  or  destructive 
substance  or  liquid,  but  by  which  death  is  not  caused,  is  punishable 
by  imprisonment  in  the  state  prison  not  less  than  ten  years,  and  the 
imprisonment  may  be  extended  to  life. 

1887    R.    S.    Sec.    6597;    1864    p.    443, 
Sec.  42. 


ADMINISTERING  POISON:  The 
defendant  was  convicted  of  the  crime 
of  "having  administered  a  poisonous 
and  noxious  substance"  to  the  prose- 
cuting witness,  with  intent  to  kill,  and 
she  appealed.  In  instructing  the  jury 
the  court  defined  poisonous  and  noxious 
substances  as  follows:  "A  poisonous 
substance  is  one  which  has  an  inherent 
and  deleterious  property  capable  of  de- 
stroying life.  A  noxious  substance  is 
not  necessarily  poisonous,  but  may  be 
a  substance  which  is  hurtful  and  in- 
jurious." 

Accurate  definitions  of  these  terms 
can  not  readily  be  given,  and,  perhaps 
are  impossible,  and  proximate  accuracy 
is  all  that  may  be  required  in  the  ap- 
plication of  the  statute  In  a  given  case; 
but  the  above  definitions  omit  some  of 
the  essentials  of  the  meaning  of  those 
terms,  as  employed  by  the  statute.  A 
poison  is  defined  by  Wharton  &  Stille. 
Med.  Juris.  Sec.  493,  as  "a  substance 
having  an  inherent  deleterious  prop- 
erty, which  renders  It,  when  taken  Into 
the  system,  capable  of  destroying  life." 
A  definition  stated  In  2  Beck's  Med. 
Juris,  with  approval  is  as  follows:  "A 
poison  Is  any  substance  which,  when 
applied  to  the  body  externally,  or  In  any 
way  Introduced  into  the  system,  with- 
out acting  mechanically,  but  by  its  own 
inherent  qualities,  is  capable  of  de- 
stroying life."  The  definition  given  by 
the  court  would  include  substances 
which  act  upon  the  system  mechan- 
ically so  as  to  destroy  life.    In  that  re- 


spect the  definition  was  too  broad;  but 
such  substances  are.  In  our  opinion,  in- 
cluded within  the  meaning  of  the  words 
of  the  statute,  "other  noxious  or  de- 
structive substance  or  liquid."  The 
noxious  or  destructive  substance  or 
liquid  mentioned  in  the  statute  Is  not 
merely  such  as  might,  when  adminis- 
tered, be  hurtful  and  injurious,  but,  like 
a  poison.  It  must  be  capable  of  de- 
stroying life.  Pulverized  glass  or  boil- 
ing water  when  administered  in  suffl- 
cient  quantities  would  destroy  life,  but 
they  are  not  poisonous.  The  purpose 
of  the  statute  is  to  provide  a  punish- 
ment for  attempt  to  kill,  by  the  means 
therein  mentioned;  and  in  order  to 
bring  a  case  within  the  statute.  It  must 
be  proved  that  the  substance  or  liquid 
which  was  administered  was  capable 
of  destroying  life.  The  omission  of  the 
quality  or  capacity  from  the  definition 
of  a  noxious  substance,  as  given  at 
the  request  of  the  prosecution,  rendered 
it  erroneous. 

The  name  given  lA  an  indictment  to 
the  offense  charged  Is  not  of  Itself  a 
charge  of  the  offense;  and  a  mistake  in 
regard  to  It  Is  a  mere  irregularity,  and 
not  fatal.  Accordingly,  where  an  In- 
dictment recited  that  the  defendant 
was  accused  of  the  crime  of  "assault 
with  intent  to  commit  murder,"  and 
then  proceeded  to  state  facts  showing 
that  the  defendant  had  admlnlstefed 
poison  "with  intent  to  kill,"  etc.  Held, 
that  the  indictment  did  not  charge  two 
offenses,  and  was  good. — People  v.  Cud- 
dihi.  54  Cal.  53.    See  Sec.  4886. 


Section     488S.       Assault     with    Intent    to    IMnrder: 

Every  person  who  assaults  another  with  intent  to  commit  murder,  is 
punishable  by  imprisonment  in  the  State  prison  not  less  than  one 
nor  more  than  fourteen  years. 


1887  R.  S.  Sec.  6598:  1864  p.  444, 
Sec.   47. 

ASSAULT  WITH  INTENT  TO 
COMMIT  MURDEHl:  The  intent  is  the 
gist  of  this  offense,  and  it  must  be  spe- 


cifically     averred      and      satisfactorily 
proved. — State  v.  Neal.  37  Me.  468. 

To  same  effect  in  Smith  v.  State,  52 
Ga.  88;  Morgan  v.  State,  13  S.  &  M.  242; 
Johnson  v.  State,  35  Ala.  363. 
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ult  with  intent  to  kill  and  mur- 
irplusage. — State  v.  Johnson.  9 
rS;  People  v.  Yslas.  27  Cal.  630. 
^r  an  indictment  for  an  assault 
imit  murder,  a  conviction  of  an 
;  made  with  a  deadly  weapon  to 
lily  harm  can  not  be  supported 

it  sufficiently  appear  upon  the 
!  the  indictment  that  an  assault 
ide  with  a  deadly  weapon. — Peo- 

Murat,  45  Cal.  281:  People  v. 
>n,  49  Cal.  388.  Cited  in  People 
%,  98  Cal.  680,  29  Pac.  116.  and  in 

V.  Chuey  Yng  Git.  100  Cal.  487. 

.  1080;   People  v.  Fine.  58  Cal. 

tate  V.  Sheerin.  12  Mont.  540.  81 

18. 

n  indictment  for  an  assault  with 

to  commit  murder,  the  intent  is 

lence  of  the  offense.    Unless  the 

would  have  been  murder,  either 
nrst  or  second  degrree.  had  death 

from  the  stroke,  the  defendant 
36  acquitted  of  this  particular 
And,  as  a  general  rule,  in  all 
»f  assault  with  intent,  the  intent 
g  the  grist  of  the  offense  must  be 
rally  averred  and  satisfactorily 
.  The  same  rule  is  applicable  to 
lents  for  malicious  shooting  with 
to  kill  and  to  assaults  with  in- 
i  do  great  bodily  harm.  There 
1  such  cases  be  both  attempt  and 
~1  Whart.  Cr.  L.  10  Ed.  Sec.  641. 
itations  thereunder;  State  v. 
:,  9  Tenn.  342. 

ult  with  intent  to  murder,  con- 
ts  of  offense. — Meredith  v.  State, 

441. 

re  a  party  charged  with  an  as- 
rith  intent  to  commit  murder,  in- 
lat  the  prosecuting  witness  was 
y  accident,  and  it  was  proved 
le  shooting  was  done  recklessly. 
gardlesB  of  the  lives  of  others, 
:  of  such  party  will  be  construed 
flying  general  malice,  rendering 
nenable  to  the  penalties  of  the 
^andermark  v.  People,  47  111.  122. 
prisoner  was  indicted  for  an  as- 
md  battery,  with  the  intent  to 
a  murder,  and  he  was  convicted 
assault  with  intent  to  commit 
.ughter.  Held,  that  he  was  con- 
of  another  and  different  offense 
lat  charged  In  the  Indictment. — 
1  V.  State,  24  Miss.  54. 
allegation  of  premeditation,  or 
aforethought,  Is  a  necessary  in- 
it  to  the  crime  of  murder,  or  of 
aiult  with  intent  to  commit  such 
-People   V.    Urlas.    12    Cal.    325; 

V.    Schmidt,    63    Cal.    28,    citing 

V.  Urlas,  12  Cal.  325;  People  v. 
17  Cal.  507;   People  v.  Bonllla,  38 

offense    of    an    assault    with    a 

weapon  Is  necessarily  Included 

t   of   an   assault    with    intent   to 


commit  murder,  and  under  an  indict- 
ment or  information  charging  the 
greater  offense  to  have  been  committed 
with  a  deadly  weax>on.  the  defendant 
may  be  found  guilty  of  the  lesser. — 
People  v.  Gordan,  99  Cal.  227,  88  Pac. 
901;  People  v.  EngUsh.  80  Cal.  214; 
People  V.  Murat.  45  Cal.  281;  ex  parte 
Ah  Cha,  40  Cal.  426;  People  v.  Lightner. 
49  Cal.  226;  ex  parte  Max.  44  Cal.  579; 
People  V.  Helbing,  61  Cal.  620;  People 
V.  Pape.  66  CaL  866.  5  Pac.  621;  People 
V.  Congleton,  44  CaL  92;  State  v.  Robey, 
3  Nev.  312.  If  the  indictment  charging 
this  offense  avers  that  the  defendant 
committed  the  assault  with  Intent  to 
murder,  it  Is  sufflcient. — People  v. 
Swenson,  49  Cal.  888. 

But  if  upon  the  trial  the  evidence 
fails  to  show  an  intent  to  murder,  de- 
fendant can  only  be  convicted  of  a  sim- 
ple assault,  and  a  verdict  in  such  case 
that  the  defendant  is  guilty  of  an  as- 
sault to  do  bodily  harm  means  that  he 
is  guilty  of  a  simple  assault  only. — Peo- 
ple V.  Vanard.  6  Cal.  562;  People  v. 
English.  80  Cal.  214;  ex  parte  Ah  Cha, 
40  Cal.  426;  ex  parte  Max.  44  Cal.  579; 
Territory  v.  Dooley.  4  Mont.  295.  1  Pac. 
747. 

An  indictment  which  charged  an  as- 
sault with  intent  to  do  bodily  harm 
upon  the  person  of  another,  charges 
only  a  simple  assault. — People  v.  Mar- 
tin, 47  Cal.  112. 

Mere  threats  antecedently  made 
amount  to  no  excuse  for  a  deadly  as- 
sult  when  the  party  assailed  had  made 
no  demonstration  of  a  hostile  or  equiv- 
ocal character. — People  v.  Wright,  46 
Cal.  260. 

If  A.,  intending  to  murder  B..  shoots 
C.  supposing  C.  to  be  B.,  and  wounds 
C.  he  is  guilty  of  an  assault  with  in- 
tent to  murder  C.  notwithstanding  A.'s 
mistake.  C.  is  the  person  whom  he 
assaulted,  and  whom  he  intended  to 
kilL—People  v.  Torres,  38  Cal.  141. 

In  People  v.  Fine,  63  Cal.  245,  the 
court  said:  "If  the  assault  was  com- 
mitted, not  with  Intent  to  commit  mur- 
der, as  charged  In  the  indictment,  but 
to  do  great  bodily  harm  or  some  lesser 
offense  Included  In  the  greater  one 
charged  In  the  Indictment,  the  Jury 
might  have  convicted  the  accused  of 
the  lesser  offense.  But  the  court  in- 
structed the  jury  that  if  they  found  a 
verdict  of  guilty  they  must  convict  him 
of  the  offense  charged  In  the  Indict- 
ment.   This  was  held  error. 

Prosecution  for  assault  with  Intent 
to  commit  murder;  evidence,  threates. 
—People  V.  Shea.  8  CdL  688. 

What  persons  said  at  the  time  they 
made  the  assault.  Illustrative  of  Its 
object  and  the  motive  prompting  It, 
was  part  of  the  res  gestae  and  admis- 
sible for  defendant. — People  v.  Roach. 
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17  CaL  297;  People  v.  Ylas,  27  Cal.  630. 

INSTRUCTION:  Where  on  trial  for 
assault  with  intent  to  murder  by  shoot- 
ing with  a  pistol — the  defense  being  in- 
sanity— the  defendant,  as  part  of  the 
proofs,  ''admitted  the  shooting  as 
charged  and  that  it  was  done  under  cir- 
cumstances that  would  have  constitu- 
ted murder  if  the  defense  set  up  is  not 
good"  and  the  court  instructed  the  jury 
that  if  the  defendant  was  not  insane 
at  the  time  of  the  shooting,  they  ought 
to  find  him  guilty  as  charged  in  the  in- 
dictment. Held,  that  the  charge  was 
right;  that,  taking  the  whole  admission 
together,  the  court  had  a  right  to  as- 
sume the  facts  as  therein  admitted  to 
be  true. — People  v.  Hobson.  17  Cal.  424; 
People  V.  English,  30  Cal.  214. 

In  a  prosecution  for  an  assault  with 
a  deadly  weapon  with  intent  to  murder, 
the  omission  of  the  court  to  instruct 
the  jury  as  to  its  power  to  convict  of 
the  lesser  crime  necessarily  included  in 
the  charge  is  not  error  If  the  evidence 
would  not  warrant  a  conviction  for  the 
lesser  crime,  or  if  a  request  for  such 
an  instruction  was  not  made  by  the 
defendant — People  v.  Franklin,  70  Cal. 
641,  11  Pac.  797. 

A  deadly  weapon  is  one  likely  to  pro- 
duce death  or  great  bodily  harm,  and  it 
is  error  for  a  court  to  refuse  to  instruct 


the  jury  upon  the  meaning  of  the 
words. — People  v.  Fuqua,  58  CaL  245, 
and  cases  cited;  People  v.  Rodrlgo,  €9 
Cal.  601,  11  Pac.  481;  People  v.  Knapp, 
71  Cal.  1,  11  Pac.  793;  People  v.  Gordan, 
S8  Cal.  422,  26  Pac.  502. 

VERDICT  OF  GUILTY  OF  AN  OF- 
FENSE NOT  CHARGED  IN  INDICT- 
MENT: If  the  defendant  is  convicte<3L 
of  an  offense  of  a  lesser  grade  tharm 
that  for  which  he  was  indicted,  an<S. 
the  lesser  offense  is  included  in  th^ 
greater,  the  verdict  is  followed  by  th^ 
same  judgment  as  though  the  defend- 
ant had  been  indicted  for  the  offense 
of  which  he  was  convicted. — People  ^'- 
English,  30  Cal.  214,  citing  People  v-- 
Murat,  45  Cal.  281;  ex  parte  Ah  Cha.  40 
Cal.  426;  People  v.  Lightner,  49  Cal- 
226;  ex  parte  Max,  44  Cal.  579;  Peoples 
v.  Helbing,  61  Cal.  620;  People  v.  Pape, 
66  Cal.  366.  5  Pac.  621;  People  v.  Gor- 
don, 99  Cal.  227,  33  Pac.  901;  People  v- 
McFadden,  66  Cal.  446.  4  Pac.  421. 

Assault  with  intent  to  commit  rape  i 
Sec.  4884. 

Assault  with  intent  to  commit  other 
felonies:     Sec.  4886. 

Assault   with   deadly   weapon:      Sec. 
4898. 

Assault:     Sec.  4896. 

Battery:     Sec.  4900. 


ASSAULT    WITH    INTENT   TO    COMMIT   OTHER    FELONY. 

Section  4884.     Assault  with  Intent  to  Commit  Rape: 

Every  person  who  assaults  another  with  intent  to  commit  rape,  the 
infamous  crime  against  nature,  mayhem,  robbery,  or  grand  larceny, 
is  punishable  by  imprisonment  in  the  State  prison  not  less  than  one 
nor  more  than  fourteen  years. 


1887  R.  S.  Sec.  6703:  1864  p.  443, 
Sec.  42. 

Assault  with  intent  to  murder:  Sec. 
4883 

ASSAULT  WITH  INTENT  TO  COM- 
MIT RAPE:  A  verdict  of  guilty,  on 
a  charge  of  assault  with  intent  to  com- 
mit rape,  will  not  be  disturbed,  where 
the  evidence  shows  an  assault,  and  the 
question  of  Intent  is  fairly  submitted 
to  the  jury,  although  the  evidence  bear- 
ing upon  the  subject  of  Intent  may  be 
slight.— State  v.  Beard  (Idaho),  57  Pac. 
867. 

In  People  v.  Estrado,  the  defendant 
was  indicted  for  an  assault  with  Intent 
to  commit  rape,  and  on  appeal  the 
court  said:  "The  question  as  to  the 
intent  with  which  the  assault  was  com- 
mitted is  a  question  of  fact;  and  if 
there  was  evidence  tending  to  prove 
that  the  intent  was  as  alleged  In  the 
Indictment,  the  verdict  will  not  be  set 
aside  on  the  ground  that  the  evidence 
is  insufflcient  to  sustain  the  verdict." 

A  person  who  stands  by.  when  an  at- 


tempt is  made  by  others  to  commit  a 
rape,  but  who  does  not  act  or  aid,  assist 
or  abet  Its  commission,  is  not  guilty  of 
an  attempt  to  commit  rape. — People  v. 
Woodward,  46  Cal.  293. 

An  indictment  for  an  assault  with  in- 
tent to  commit  rape  is  good,  if  it  al- 
lege that  defendant  made  an  assault 
with  Intent  to  commit  an  act  of  sexual 
Intercourse  by  force  and  violence,  and 
against  the  will  of  the  woman,  without 
allegring  that  the  force  and  violence  was 
against  her  resistance.  —  People  v. 
Brown,  47  Cal.  447.  Insufficient  indict- 
ment.—People  V.  O'Neil,  48  CaL  257: 
Laid  V.  Closs,  88  Cal.  6,  26  Pac,  972; 
People  V.  Fleming,  94  Cal.  308,  29  Pac. 
647. 

It  need  not  be  alleged  that  the  person 
assaulted  was  not  the  wife  of  the  de- 
fendant.— People  V.  Estrada,  53  Cal.  600. 
I-.anguage  of  the  statute  need  not  be 
alleged  In  describing  the  offense.  Words 
conveying  same  meaning  may  be  em- 
ployed.—People  V.  Girr,  53  CaL  629.  Al- 
legation   of   intent,    when   Information 
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It. — People  V.  Mesa,  93  Cal.  680,  havingr  attempted  to  violate  should  not 

116;  People  v.  Stewart,  85  Cal.  be  permitted. — People  v.  Bowen,  49  Cal. 

Pac.  722.  654.    To  same  effect  In  People  v.  Stew- 

ictions. — People  v.  Manchego.  80  art.  85  Cal.  174.  24  Pac.  722,  citlnfir  Peo- 

\,  22  Pac.  223:   People  v.  Stew-  pie  v.  Bowen,  49  Cal.  664. 

Cal.  174,  24  Pac.  722:   People  v.  ASSAULT  WITH  INTENT  TO  COM - 

5  Cal.  663.  MIT   BUGGERY,   BUGGERY,    SUFFI- 

jsault  with  intent  to  rape  is  not  CIENCY  OF  INFORMATION.  CRIME 

unless  evidence  shows  settled  AGAINST  NATURE:  An  Information 
I  on  part  of  lefendant  to  use  all  charging  W.  on  a  day  certain  and  at  a 
ry  force,  but  evidence  of  prose-  time  and  place  named,  did  wilfully, 
ilone  is  sufHclent  although  not  unlawfully  and  feloniously  make  an  as- 
rated. — People  V.  Fleming,  94  sault  upon  one  G.  with  Intent  to  com- 
,  29  Pac.  647.  To  same  effect  on  mit  in  and  upon  the  person  of  G.  the 
int,  in  People  v.  Stewart,  97  CaL  infamous  crime  against  nature,  con- 
Pac.  8,  but  holding  evidence  suf-  trary  to  the  form,  force  and  effect  of 

People  V.  Kudhes,  120  Cal.  66S,  the  statute  in  such  cases  made  and  pro- 

1002,  holding  testimony  not  con-  vided,  etc.,  was  held  good. — People  v. 

but  affirming  verdict  of  convic-  Williams,  69  Cal.  397. 

id  on  second  point  in  People  v.  Rape:     Sec.  4911. 

r,  98  Cal.  130,  32  Pac.  880,  hold-  Instruction,  correct. — People  v.  Bird, 

ience  sufficient.— Notes  on  Cal.  60  Cal.  7;    People  v.  Williams.  59  Cal. 

Vol.  763.  397;   People  v.  Mize.  80  Cal.  41,  22  Pac. 

mce  on  trial  for  assault  with  in-  80:    People  v.  McNutt,  93  Cal.  658,  29 

commit  rape   concerning  mis-  Pac.  243;  People  v.  Gordon.  88  Cal.  422. 

.    of    defendant    with     females  22  Pac.  502. 
lam  the  one  he  is  charged  with 

tion   488tS.      Other    Assaults:       Every  person   who   is 

of  an  assault,  with  intent  to  commit  any  felony,  except  an  as- 

kvith  intent  to  commit  murder,  the  punishment  for  which  as- 

s  not  prescrihed  by  the  preceding  Section,  is  punishable  by  im- 

ment  in  the  State  prison  not  exceeding  five  years,  or  in  a  coun- 

not  cxceechng  one  year,  or  by  fine  not  exceeding  five  hundred 

i,  or  by  both. 

X.  S.  Sec.  6704.  Assault  with  a  deadly  weapon:     Sec. 

lit  with  intent  to  murder:     Sec.       4898. 

Assault:     Sec.  4896. 
lit  with  intent  to  commit  rape: 

!4. 

tion  4886.  Administcriiig  Drags:  Every  person 
of  achninistering  to  another  any  chloroform,  ether,  laudanum, 
*r  narcotic,  anaesthetic,  or  intoxicating  agent,  with  intent  there- 
mable  or  assist  himself  or  any  other  person  to  commit  a  felony, 
ty  of  felony. 

I.  S.  Sec.  6705.  Punishment:     Sec.  4566. 

nistering  poison:     Sec.  4882. 

tion  4887.  Assault  and  Intimidation:  If  any  per- 
saults  and  l)eats  another  with  a  cowhide,  stick,  or  whip,  hav- 
the  time  in  his  ])ossession.  a  pistol  or  other  deadly  weapon, 
ntent  to  intimidate  and  prevent  the  person  assaulted  from  de- 
g  himself,  such  person  is  punishable  by  imprisonment  in  the 
)rison  not  less  than  one  nor  more  than  four  years. 

El.  S.  Sec.  6706;    1864   p.  443,  Sec.  41. 

nUKLS   AND   CHALLENGES. 

tlpn  4888.     Puel  Btfiw^tfi;     A  duel  is  any  combat  with 
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deadly  weapons,  fought  between  two  or  more  persons,  by  previous 
agreement  or  upon  a  previous  quarrel. 

1887   R.    S.    Sec.    6711;    1864    p.    441.  though  the  latter  had  received  the  pro- 

Sec.  36.        vocation  of  a  blow  and  had  been  threat- 

DUEL  DEFINED:     A  duel  Is  a  con-  ened  with  dishonor. — 1  Rusb.  on  Crimea^ 

certed  flght  between  two  persons,  with  p.  527;  1  Archb.  Cr.  Pr.  &  PI.  926. 
deadly  weapons,  the  object  of  which  is  Fightig  a  duel  with   fatal   result   i^ 

claimed     to     be     the     satisfaction     of  not  murder  in  our  statutes,  but  a  spe^ 

wounded  honor. — 2  Whart.  Cr.  L.  10  Ed.  cial  offense  under  the  act  of  1865. — Peo— 

Sec.  1767.  pie   ex   rel.   Terry   v.   Bartlett,    14   Cal- 

Cool  and  deliberate  homicile  in  a  duel  651;  1  Archb.  Cr.  Pr.  &  PI.  926. 
is  murder  in  the  guilty  party,  and  this, 

ScctioB  4889.     Daci,  Gausins  Death,  Puiiishineiit  ot's 

Every  person  guilty  of  fighting  any  duel,  from  which  death  ensues 
within  a  year  and  a  day,  is  punishable  by  imprisonment  in  the  State 
prison  not  less  than  one  nor  more  than  seven  years. 

1887    R.    S.    Sec.    6712;    1864    p.    441,  Sec.  3.  Art  6,  Const. 

Sec.  36. 

Section  4890.  Duel  not  Causing  Death,  Challenffins, 
PunisiimenttEvery  person  who  fights  a  duel,  although  no  death 
or  wound  ensue,  or  who  sends  or  accepts  a  challenge  to  fight  a  duel, 
is  punishable  by  imprisonment  in  the  State  prison  or  in  a  county  jail 
not  exceeding  one  year. 

1887  R.  S.  Sec.  6713;  1864  p.  441.  Sec.  36. 

Section  4891.  Posting  for  not  Figliting,  Punish- 
ment: Every  person  who  posts  or  publishes  another  for  not  fight- 
ing a  duel,  or  for  not  sending  or  accepting  a  challenge  to  fight  a  duel, 
or  who  uses  any  reproachful  or  contemptuous  language,  verbal,  writ- 
ten, or  printed,  to  or  concerning  another,  for  not  sending  or  accept- 
ing a  challenge  to  fight  a  duel,  or  with  intent  to  provoke  a  duel,  is  guilty 
of  a  misdemeanor. 

1887  R.  S.  Sec.  6714:  1864  p.  442.  Sec.  38. 

Section    4899.      Duty  of  Officers  to  Prerent  Duels: 

Every  judge,  justice  of  the  peace,  sheriff,  or  other  officer  bound  to 
preserve  the  public  peace,  who  has  knowledge  of  the  intention  on  the 
part  of  any  persons  to  fight  a  duel,  and  who  does  not  exert  his 
official  authority  to  arrest  the  party  and  prevent  the  duel,  is  punishable 
by  fine  not  exceeding  one  thousand  dollars. 

1887  R.  S.  Sec.  6716;  1864  p.  465,  Sec.  125. 

Section  489S.  Witness  PriTilege:  No  person  shall  be 
excused  from  testifying  or  answering  any  question  upon  any  investi- 
gation or  trial  for  a  violation  of  any  of  the  provisions  of  this  Chapter 
respecting  duels,  upon  the  ground  that  his  testimony  might  tend  to 
convict  him  of  a  crime.  Rut  no  evidence  given  upon  any  examination 
of  a  person  so  testifying  shall  be  received  against  him  in  any  crim- 
inal prosecution  or  proceeding. 

1887  R.  S.  Sec.  6716:    1864  p.  441,  Se  c.  37. 

FALSE   IMPRISONMENT. 

I9«(^tl«i|   4894t    Fa^e  Imprfipiiiiiepf  Pefloedt     Fais« 
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sonment  is  the  unlawful  violation  of  the  personal  liberty  of  an- 


il.   S.    Sec.    6721:    1864    p.    444. 

L 

SE  IMPRISONMENT:  False 
>ninent,  which  is  an  unlawful 
a.1  restriction  of  corporal  liberty 
e  viewed,  also  in  its  relations  \o 
ion.  There  can  be  no  abduction 
t  false  imprisonment  under 
term  is  included  all  corporal  de- 

I  by  force.  The  force,  however, 
ot  be  actual.  It  is  enough  if,  by 
r  a  grreater  evil  a  party  coerced 
;  to  the  detention.  It  is  false  im- 
nent,  also,  to  unlawfully  prevent 
eler  from  proceeding  on  his  er- 
n  a  public  road,  even  though  he 
precluded  from  going  back.  £}x- 
i  discipline,  also,  may  be  a  false 
onment,  as  where  a  father  con- 
son  in  a  damp,  dark  cellar.  Ar- 
id detention,  also,  by  an  officer, 
r  pretended,  acting  without  au- 
%  constitute  false  imprisonment, 
hart.  Cr.  L.  10  Ed.  Sec.  691,  anl 
hereunder  cited. 

•y  confinement  of  the  person  is 
prisonment,  whether  it  be  in  a 
)n  prison,  In  a  private  house,  in 
,  or  even  by  forcibly  detaining 
the  public  streets.  The  defend- 
ust  either  prove  that  he  did  not 
on  the  party  or  he  must  justify 
iprisonment. — Floyd  v.  State,  12 
5;  4  Bl.  Com.  218:  3  Bl.  Com.  127: 

II  V.  Gleason,  10  Me.  325.  See 
"•lew  Cr.  L.  Sec.  553. 

st^  in  a  civil  action  on  a  void 
It,'  who  liable  for.  What  is  an 
— Bissell  V.  Gold.  19  Am.  Dec.  480, 
tations;  Emery  v.  Chesley,  18  N. 
:  Courtoy  v.  Dozier,  20  Ga.  369: 
lan  V.  Carney,  33  Ark.  316;  Ah 
r.  Sternes.  79  Cal.  30.  21  Pac.  381: 
rcey  v.  Cox,  94  Cal.  665,  30  Pac. 

e  Imprisonment;  enclosed  public 
removal  of  trespasser. — People  v. 
er,  73  Cal.  252,  14  Pac.  796. 
crime  of  false  imprisonment  is 
felony  under  the  laws  of  this 
-People  V.  Ebner,  23  Cal.  158, 
o  same  effect  In  People  v.  Budd, 

349. 
m  indictment  for  false  imprlson- 
the  person  aiding  an  officer  must 


show  that  an  arrest  was  made  under  a 
legal  and  valid  warrant. — Mitchell  v. 
State,  12  Ark.  60,  citing  as  to  proof  of 
such  warrant,  Floyd  v.  State,  12  Ark. 
43. 

When  officer  liable  for  false  imprison- 
ment— Savage  v.  McMillan,  66  N.  Y. 
Supp.  1066. 

PRIVILEGED  FROM  ARREST:  It 
is  important  that  the  administration  of 
the  government  be  not  interrupted  or 
delayed  by  the  embarrassment  arising 
from  the  orivate  affairs  of  those  who 
are  called  into  public  service;  and 
courts  may  not,  ex- officio,  take  notice 
of  the  existence  of  exemptions  of  the 
privilege.  It  results  from  its  nature 
and  character  that  it  may  be  waived, 
and  therefore  ought  to  be  claimed 
wherever  relied  on. — Prentiss  v.  Com.  5 
Rand,  697,  16  Am.  Dec.  782. 

Under  Sec.  236  of  the  Penal  Code  in 
order  to  establish  the  offense  of  false 
imprisonment,  it  is  only  necessary  on 
behalf  of  the  people  to  show  imprison- 
ment When  that  is  done  it  devolves 
upon  the  defendant  to  prove  that  he 
was  justified  in  what  he  did  and  that 
the  imprisonment  was  lawful. — People 
V.  McGrew,  77  Cal.  670.  20  Pac.  93,  citing 
Floyd  V.  SUte,  12  Ark.  43,  and  other 
citations;  Ah  Feng  v.  Btemes,  79  Cal. 
30,  21  Pac.  381,  citing  People  v.  McGrew, 
77  Cal.  570,  20  Pac.  92. 

DEFENSE:S:  Probable  cause  and  lack 
of  malice  do  not  constitute  a  defense 
to  an  action  for  false  imprisonment — 
Arkansas  City  Bank  v.  McDowell,  7 
Kan.  App.  568,  62  Pac.  56;  Savage  v. 
McMillan  (App.  Div.),  55  N.  T.  Supp. 
1055:  Palmer  v.  Maine  Central  R.  R. 
Co.  44  L.  R.  A.  673,  42  At  800;  Strozzie 
V.  Wines  (Nev.),  67  Pac.  882;  Pinkerton 
V.  Martin,  82  HI.  App.  689. 

When  person  presenting  information 
to  district  attorney  is  not  liable  for 
false  imprisonment  —  Whitney  v. 
Hanse,  65  N.  T.  Supp.  376;  Kranskopf 
v.  Taliman,  56  N.  Y.  Supp.  967. 

When  not  liable  for  false  imprison- 
ment— Murphy  v.  Walters.  34  Mich. 
179;  Crosdale  v.  City  of  Cynthiana 
(Ky.),  50  S.  W.  977. 

Commitment,  excessive  damages. — 
Yost  V.  Tracey,  18  Utoh,  431.  45  Pac.  346. 

rtion  4895.     False  Imprisonineiit,  how  Pnnlshed: 

imprisonment  is  punishable  by  fine  not  excefeding  five  thousand 
s.  or  by  inprisonment  in  the  county  jail  not  more  than  one  year, 
th. 

R.  S.  Sec.  6722;    1864  p.  444.  Sec.  49. 

ASSAULT. 

etfon   4896,      Att«ul|    UeOae^;     Assault  is  an  unlaw- 
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ful  attempt,  coupled  with  a  present  ability,  to  commit  a  violent  injury 
on  the  person  of  another. 


1887  R.  S.  Sec.  6727;  1864  p.  444, 
Sec.  46. 

ASSAULT:  In  order  to  constitute  an 
assault  there  must  be  something  more 
than  a  mere  menace.  There  must  be 
violence  begun  to  be  executed.  But 
where  there  Is  a  clear  Intent  to  commit 
violence,  accompanied  by  acts  which. 
If  not  Interrupted,  will  be  followed  by 
personal  Injury,  the  violence  is  com- 
menced and  the  assault  is  complete. 
The  common  law  definition  of  assault 
is  substantially  the  same  as  found  In 
the  statute. — People  v.  Yslas,  27  Cal. 
630;  1  Russ.  on  Crimes,  760. 

ADMINISTERING  POISON  IS  AN 
ASSAULT,  MALICIOUSLY:  It  is  ad- 
missible to  charge  the  administering 
of  poison  as  an  assault;  and  the  same 
reasoning  applies  to  the  malicious  ap- 
plication of  injurious  drugs.  In  Eng- 
land, it  is  true,  the  weight  of  author- 
ity now  is  that  administering  poison 
does  not  necessarily  involve  an  assault; 
but  this  is  open  to  doubt.  There  are 
cases  of  poisoning  which  clearly  in- 
volve assaults,  e.  g.,  throwing  vitriol  at 
another,  injecting  poison  by  force. — 
Whart.  Cr.  L.  10  Ed.  Vol.  1,  Sec.  610; 
Com.  v.  Stratton,  114  Mass.  303,  but  see 
Garnet  v.  State,  1  Tex.  App.  605. 

In  People  v.  Lee  Kong,  95  Cal.  666,  30 
Pac.  800,  the  court  said:  "In  the  case 
of  People  V.  Yslas,  27  Cal.  633,  this 
court  said:  'The  common  law  definition 
of  an  assault  is  substantially  the  same 
as  that  found  In  the  statute.' "  Conced- 
ing such  to  be  the  fact,  we  cannot  In- 
dorse those  authorities,  principally 
English,  which  hold  that  an  assault 
may  be  committed  by  a  person  pointing 
in  a  threatening  manner,  an  unloaded 
gun  at  another;  and  this,  too,  regard- 
less of  the  fact  whether  the  party  hold- 
ing the  gun  thought  it  was  loaded,  or 
whether  the  party  at  whom  it  was  men- 

Section  4897.  Assault,  how  Punished:  An  assault  is 
punishable  by  fine  not  exceeding  one  hundred  dollars,  or  by  im- 
prisonment in  the  county  jail  not  exceeding  three  months. 

1887  R.  S.  Sec.  6728;  1864  p.  444,  Sec.  46. 

Section  4898.     Assault  With  Deadly  Weapon:      Every 

person  who  commits  an  assault  upon  the  person  of  another  with  a 
deadly  weapon  or  instrument,  or  by  any  means  or  force  likely  to  pro- 
duce great  bodily  injury,  is  punishable  by  imprisonment  in  the  State 
prison  not  exceeding  two  years  or  by  fine  not  exceeding  five  thousand 
dollars,  or  by  both. 

1887    R.    S.    Sec.    6732;     1864    p.    444.  IZED   BY   LAW,   HABEAS   CORPUS: 

Sec.  47.  The  applicant,  John  P.  Cox,  was  Indlct- 

ASSAULT  WITH  INTENT  TO  MUR-  ed  for  the  crime  of  an  assault  with  in- 

PSR,    3BNTENCE    NOT    AUTHOR-  tent  to  murder.  an4  was  convlct«a  Of 


acinffly  pointed  was  thereby  placed  ix» 
grreat  fear.  Citing  Kunkle  v.  State,  S2 
Ind.  230,  and  State  v.  Kapper,  6  Nev. 
115. 

The  drawing  of  a  pistol  on  another. 
accompanied  by  a  threat  to  use  It.  un  - 
less  the  other  immediately  leave  th^ 
spot.  Is  an  assault,  although  the  pistol 
is  not  pointed  at  the  person  threatened. 
—People  V.  McMakln,  8  Cal.  647;  State 
V.  Smith,  2  Humph.  457,  but  see  People 
V.  Lee  Kong,  95  Cal.  666,  80  Pac.  800. 

The  conviction  of  assault  with  Intent 
to  commit  rape  can  not  be  had  where 
the  rape  intended  was  in  fact  perpe- 
trated.—State  V.  Mitchell,  64  Kan.  516, 
38  Pac.  810. 

A  medical  man,  to  whom  a  girl  four- 
teen years  of  age,  was  sent  for  profes- 
sional advice,  had  criminal  connection 
with  her,  she  making  no  resistance 
from  a  bona  fide  belief  that  the  defend- 
ant, as  he  represented,  was  treating 
her  medically.  Held,  that  he  wa«  prop- 
erly convicted  of  an  assault. — ^Reg  v. 
Cace,  4  Cox  C.  C.  220,  but  see  Reg  v. 
Mehegan,  7  Cox  C.  C.  146. 

In  this  state  a  defendant  indicted  for 
an  assault  to  commit  murder,  and  found 
guilty  of  an  assault  with  intent  to  do 
bodily  Injury,  is  only  guilty  of  a  simple 
assault  and  can  only  be  punished  for 
that  offense,  and  not  for  a  felony. — 
People  V.  Vanard,  6  Cal.  662;  People  v. 
English,  30  Cal.  214;  ex  parte  Ah  Ch«. 
40  Cal.  426;  ex  parte  Max.  44  Cal.  57». 

Assault  with  intent  to  commit  mur- 
der:    Sec.  4883. 

Assault  with  intent  to  commit  rape: 
Sec.  4884. 

Assault  with  deadly  weapon:  Sec. 
4898. 

Assault  with  intent  to  commit  crime 
against  nature:     Sec.  4884. 

Assault  with  intent  to  rob :     Sec  4884. 
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lault  with  a  deadly  weapon  like* 
produce  ffreat  bodily  harm*  and 
iced  to  conflnement  In  the  state 

for  a  period  of  five  years.  Sec- 
732,  Rev.  St.  prescribes  the  pun- 
Qt  for  the  crime  of  which  the  ap- 
t  was  convicted  to  be  imprison - 
for   a   term   not   exceeding   two 

or  fine  of  $5,000,  or  both  such 
id  imprisonment  The  court  sen- 
.  the  applicant  to  Ave  years  im- 
ment.  Held,  that  the  judgment 
It  authorized  by  law,  and  is  void. 
rte  Cox,  Idaho.  82  Pac.  197. 
indictment  for  an  assault  with  a 

weapon,  with  intent  to  do  bodily 
to  another,  may,  in  general  terms 
:he  assault  to  have  been  made 
a  deadly  weapon." 

weapon  by  name  does  not,  in 
ase,  become  a  necessary  ingredi- 

the  crime,  but  the  nature  of  the 
n,  as  being  deadly  or  otherwise, 
le  important,  and  it  is  essential 
r  it  In  some  appropriate  way  to 
been  deadlv  in  its  character. — 
I  V.  Congleton,  44  Cal.  92;  People 
Idson,  5  Cal.  184;  People  v.  Van- 

CaL  562;  People  v.  English,  30 
.4;  ex  parte  Ah  Cha,  40  Cal.  426; 
:  v.  Aubrey,  63  Cal.  427. 
re  the  indictment  charges  an  as- 
irith  a  deadly  weapon,  with  intent 
nurder,  and  the  verdict  finds  the 
t  to  have  been  made  with  intent 
3odily  harm,  the  offense  found  is 
arily   included   in   the   charge. — 

v.  Congleton,  44  Cal.  92.  Cited  in 
'.  v.  Murat.  45  Cal.  284,  as  to  the 
ity  of  charging  use  of  deadly 
n;  People  v.  Villarino,  66  Cal.  229, 

154,  to  same  efPect;  so  in  People 
e,  66  Cal.  367,  5  Pac.  621,  holding 
mviction  of  assault  with  a  deadly 
n  may  be  bad  under  an  informa- 
larging  an  assault  with  intent  to 
r.  So  to  same  effect  in  Territory 
rad,  1  Dak.  355;  People  v.  Saver- 
1  Cal.  651,  22  Pac.  856,  sufficient, 
leral  terms,  to  aver  the  assault 
ire  been  made  with  a  "deadly 
D,"  the  kind  of  a  weapon  being  a 

of  proof  only;  State  v.  White,  45 
)27,  holding  that  assault  with  at- 
to  commit  manslaughter  is  in- 
in  assault  with  intent  to  commit 
r,  and  the  indictment  for  the  lat- 
snse  will  sustain  a  conviction  for 
mer.  So,  to  same  effect,  in  State 
ison,  3  N.  Dak.  152;  and  State  v. 
-.  17  Nev.  285,  30  Pac.  891,  the 
lolding,  however,  in  opposition  to 
ncipal  case,  that  in  an  indictment 

assault  with  intent  to  kill  it  is 
cessary  to  allege  in  direct  terms 
,e  instrument  used  was  a  "deadly 
1,"  or  to  aver  such  facts  as  would 
th%  court  to  see  that  it  was  nec- 
r  such.    Baftrrti)  to  in  StAtt  v. 


Doty,  6  Ore.  493;  and  State  v.  Lynch, 
20  Ore.  391.  as  to  sufflciency  of  indict- 
ment for  assault  with  intent  to  kill. 
Notes  on  Cal.  Rep.  Vol.  3,  370. 

ASSAULT:  In  order  to  constitute  an 
assault  there  must  be  something  more 
than  a  mere  menace.  There  must  be 
violence  begun  to  be  executed.  And  the 
party  must  have  the  intent  to  strike 
and  the  ability  to  do  so,  and  must  make 
an  attempt — People  v.  Yslas,  27  Cal. 
630. 

DEADLY  WEAPON,  DEFINITION: 
A  deadly  weapon  is  one  likely  to  pro- 
duce death  or  great  bodily  injury.  The 
character  of  the  weapon  is  ordinarily 
pronounced  by  the  law.  There  may  be 
cases  in  which  its  character,  whether 
deadly  or  otherwise,  depends  upon  the 
manner  in  which  it  is  used,  and  must 
be  left  to  the  determination  of  the  jury, 
under  appropriate  instructions. — Peo- 
ple V.  Fuqua,  58  Cal.  244. 

A  conviction  in  a  prosecution  under 
Sec.  60  of  the  criminal  laws,  making  an 
assault  with  a  deadly  weapon  a  felony, 
when  made  with  intent  to  inflict  upon 
the  person  of  another  a  bodily  injury, 
where  no  considerable  provocation  ap- 
pears, or  where  the  circumstances  of 
the  assault  show  an  abandoned  and 
malignant  heart,  can  be  followed  only 
by  punishment  for  misdemeanor  where 
the  jury  found  the  defendant  guilty  "of 
an  assault  with  a  deadly  weapon,"  as 
such  verdict  lacks  the  elements  re- 
quired to  constitute  a  felony. — State  v. 
Eschbach.  13  Mont.  399,  34  Pac.  179. 

It  is  no  defense  nor  a  part  of  the  res 
gestae,  that  D.,  before  the  assault  was 
committed,  had  wrongfully  deprived 
defendant  of  the  use  of  water  in  work- 
ing his  mining  ground. — Territory  v. 
Drennen,  1  Mont.  41. 

INDICTMENT:  If  the  indictment 
charges  the  defendant  with  an  assault, 
with  intent  to  commit  murder,  and  it 
appears  on  its  face  that  the  assault  was 
made  with  a  deadly  weapon,  he  may 
be  convicted  of  an  "assault  with  a 
deadly  weapon  with  intent  to  inflict 
upon  the  person  of  another  a  bodily  In- 
jury without  cause  or  excuse." — People 
V.  Lightner,  49  Cal.  226;  People  v.  Tur- 
ner, 65  Cal.  540,  4  Pac.  553. 

Instructions. — People  v.  Bird,  60 
Cal.  7. 

New  trial,  affidavit  requirements  of. 
—People  V.  Chin  Ah  Hong,  61  Cal.  376. 

The  verdict  of  a  jury  in  the  trial  of 
an  indictment  for  the  crime  of  "assault 
to  commit  murder,"  which  found  the 
defendant  guilty  of  "an  assault  to  com- 
mit great  bodily  injury,"  imports  noth- 
ing more  than  that  the  defendants  were 
guilty  of  a  simple  assault,  which  is  a 
misdemeanor  only. — E?x  parte  Ah  Cha, 
.40  Cal.  426. 

'  A  Jttdfmtnt  u^n  A  QonYlQUon  of  « 


130 


ASSAULT   WITH   CHEMICALS—BATTERY 


Oh.  CCXX 


misdemeanor  only,  which  adjudges  the 
defendant  to  be  punished  by  imprtsoii- 
ment  In  the  state  prison,  is  absolutely 
void.— Ex  parte  Ah  Cha,  40  Cal.  426. 

A  verdict  on  an  indictment  for  an  as- 
sault with  intent  to  commit  murder, 
finding  "the  defendant  guilty  of  an  as- 
sault to  do  great  bodily  Injury,"  is  a 
verdict  for  misdemeanor  merely,  and 
does  not  warrant  an  imprisonment  in 
the  state  prison. — Ex  parte  Max,  44  Cal. 
679;  see  People  v.  Aubrey,  53  Cal.  427: 
People  V.  Cornell,  16  CaL  187. 

Upon  an  information  for  an  assault 
with  a  deadly  weapon,  the  defendant 
was  convicted  of  a  simple  assault,  and 


Judgment    was    entered    accordingly. — 
People  V.  HoUand,  69  CaL  364. 

Under  the  Indictment  for  an  assault, 
to  commit  murder,  a  conviction  of  arm 
assault  made  with  a  deadly  weapon, 
to  do  bodily  harm  can  not  be  supported  » 
unless  it  sufficiently  appear  upon  the»? 
face  of  the  indictment  that  the  assaul-c: 
was  made  with  a  deadly  weapon. — Peo  — 
pie  V.  Murat.  46  Cal.  281;  People  \-. 
Martin,  47  Cal.  112. 

An  appeal  to  the  supreme  court  will 
not  lie  for  the  conviction  of  a  misde- 
meanor.— People  v.  Aubrey.  53  Cal.  427. 

Assault  with  intent  to  commit  mur- 
der:    Sec.  4883. 

Assault:      Sec.  4896. 


Section  4899.  Assault  with  Chemicals:  Every  person 
who  wilfully  and  maliciously  places  or  throws,  or  causes  to  be  placed 
or  thrown,  upon  the  person  of  another,  any  vitriol,  corrosive  acid,  or 
caustic  chemical  of  any  nature,  with  the  intent  to  injure  the  flesh  or 
disfigure  the  body  of  such  person,  is  punishable  by  imprisonment  in 
the  State  ])ris()ii  not  less  than  one  or  more  than  fourteen  years. 

1887  R.  S.  Sec.  6731.  vitriol  at  another,  injecting  poison  by 

There  are  cases  of  poisoning  which  force. — 1  Whart.  Cr.  L.  10  Ed.  Sec.  610. 
<'learly  Involve  assaults,  e.  g.,  throwing 

BATTERY. 

Section  4900.  Battery  Defined:  A  battery  is  any  wilful 
and  unlawful  use  (^f  force  or  violence  upon  the  person  of  another. 

6729;   1864  p  444,  Sec. 


1887  R.  S.  Sec. 
4K. 

BATTERY:  The  unlawful  beating  of 
another. — 3  Bl.  Com.  120.  Any  unlawful 
touching  of  another,  either  by  the  ag- 
gressor himself,  or  any  other  substance 
put  in  motion  by  him,  provided  It  be 
willfully  committed,  or  proceed  from 
the  want  of  due  care:— 3  Chit.  Bl.  Com. 
120,  note.  A  battery  is  more  than  an 
attempt  to  do  a  corporal  hurt  to  an- 
other; but  any  injury,  whatsoever,  be 
it  ever  so  small,  being  actually  done 
to  the  person  of  a  man,  in  any  angry. 
Qr  revengeful,  or  rude,  or  insolent  man- 
ner, such  as  spitting  in  his  face,  or  in 
any  way  touching  him  in  anger,  or  vio- 
lently jostling  him  out  of  the  way.  is 
a  battery  in  the  eye  of  the  law.  For 
the  law  can  not  draw  the  line  between 
the  different  degrees  of  violence,  and, 
therefore,  totally  prohibits  the  first  and 
lowest  stage  of  it:  every  man's  per- 
son being  sacred,  and  no  other  having 
a  right  to  meddle  with  it  in  the  slight- 
est manner.  It  should  be  observed  that 
any  battery  includes  an  assault — 1 
Russ.  on  Crimes.  751;  1  Whart,  Or.  L. 
10  Ed.  Sec.  610. 

The  mere  taking  hold  of  a  coat,  or 
laying  the  hand  upon  the  person  of 
another.  If  done  In  anger,  or  in  a  rude 
and  insolent  manner,  or  with  a  view  to 
hositlity,  amount,  not  only  to  asiault, 


but  to  a  battery. — United  States  v.  Or- 
tega, 27  Fed.  Cas.  360. 

Battery  includes  assault,  but  assault 
does  not  include  battery,  and  the  de- 
fendant, therefore,  could  not  be  con- 
victed of  the  latter  offense  Under  the 
Information;  and  such  a  conviction,  es- 
pecially where  set  aside  on  the  motion 
of  the  defendant  himself,  constituted 
no  bar  to  a  second  trial  upon  the  same 
information. — People  v.  Helbing.  61  Cal. 
620;  Sullivan  v.  State,  44  Wis.  696. 

BATTERY:  Our  statute  provides 
that  "an  assault  with  intent  to  commit 
murder  shall  subject  the  offender"  to 
the  punishment  therein  provided.  Un- 
tler  this  statute  a  battery  is  not  neces- 
sary to  an  assault  with  intent  to  com- 
mit murder.  It  does  not  necessarily 
form  one  of  the  elements  of  that  crime. 
It  la  not  one  of  the  essential  parts 
thereof,  and  is  not  necessarily  included 
therein.  An  assault  with  Intent  to  com- 
mit murder  may  be  perfect  and  com- 
plete without  battery.  If  therefore,  an 
indictment  charging  the  defendant  with 
an  assault  with  Intent  to  commit  mur- 
der also  charges  an  assault  and  bat- 
tery. It  Is  subject  to  the  objection  that 
It  charges  two  offenses  in  on^  Indict- 
ment, which  our  statute  forbids. — Ter- 
ritory V.  Dooley,  4  Mont  295,  1  Pac. 
747, 


1XX 


BATTERY— LIBEL 


131 


stion  4901.  Battery,  how  Punished:  A  battery  is 
lable  by  fine  not  exceeding  three  hundred  dollars,  or  by  impris- 
it  in  the  county  jail  not  exceeding  six  months,  or  both. 

R.  S.  Cec.  6730. 


UBEL. 

stion  4909.  Libel  Defined:  A  libel  is  a  malicious 
lation,  expressed  either  by  writing,  printing,  or  by  signs  or 
es,  or  the  like  tending  to  blacken  the  memory  of  one  who  is 
or  to  impeach  the  honesty,  integrity,  virtue,  or  reputation,  or 
h  the  natural  or  alleged  defects  of  one  who  is  alive,  and  thereby 
)ose  him  to  public  hatred,  contempt,  or  ridicule. 

R.  S.  Sec.  6737;  1864  p.  466,  Sec. 


SL:  Written  defamation;  Cook's 
f  Defamation,  1;  defamation  by 
r,  prlntlngr,  pictures  or  other 
a  defamatory  publication  affect- 
aracter;  any  malicious  defama- 
ipressed  either  in  printing,  wrlt- 
ctures  or  efflgrles. — 1  Chltt.  Gen. 
Any   act,    other   than    spoken 

which  sets  a  person  in  an  od- 
r  ridiculous  ligrht,  and  thereby 
shes  his  reputation. — 3  Bl.  Com. 

censorious  or  ridiculing  writing, 
t  or  slgrn,  made  with  a  mlschlev- 
»r  malicious  Intent  towards 
ment,  magistrates  or  individuals, 
llton  Argument  in  Steeel  v. 
irick,  9  Johns,  Rep.  214;   State  v. 

(S.  C),  4  McCord,  317;  see  Dex- 
Spear.  7  Fed.  Cas.  624;  People  "v. 
ill,  7  Johns.  264 ;  Obaugh  v.  Finn, 

110;  see  Townshend  on  Slander 
bel.  4  Ed.  Sec.  71n;  2  Whart.  Cr. 
Ed.  Sec.  1594.  and  cases  cited; 
.  Owen,  47  Cal.  252. 
>n8  referred  to  in  publication. — 
V.  McDowell,  71  Cal.  194,  11  Pac. 

publication  of  falsehood  and 
ly  against  public  officers  or  can- 
I  for  public  offices  is  an  offense 
angerous  to  the  people  and  de- 
punishment. — Com.  V.  Clapp,  4 
163. 

!  allegations  of  fact,  charging  a 
ite  for  office  with  disgraceful 
t  are  not  privileged. — Post  Pub. 
lallam,  69  Fed.  Rep.  530;  Powers 
>is,  17  Wend.  63;  Weed  v.  Foster, 
>.  203. 

irge  of  smuggling  goods  into  the 
r  is  libellous.— Stllwell  v.  Barter, 
Id.  487. 

a  libel  to  write  of  a  person  that 
thought  no  more  of  than  a  horse 
nd  a  counterfeiter." — Wilson  v. 
Lve,  10  Mo.  648. 

libellous  to  charge  a  person  with 
drunkard,  cuckold  and  a  tory. — 
V.  jState,  6  Ga,  276. 


An  obituary  notice  of  one  living,  if 
conceived  and  published  falsely  and 
maliciously,  is  a  libel. — McBride  v.  El- 
lis (S  .C),  9  Rlchd.  313. 

Any  written  or  printed  statement 
which  falsely  and  maliciously  charges 
another  with  the  commission  of  an  in- 
dictable criminal  offense  is  libellous, 
per  se. — Pokrok  Zapadu  Pub.  Co.  v. 
Zlzkovsky.  42  Neb.  64. 

The  publishing  of  the  following 
words,  a  "pettifogging  shyster,"  Is  an 
unscrupulous  practitioner  who  dis- 
graces his  profession  by  doing  mean 
work,  and  resorts  to  sharp  practice  to 
do  it,  is  libellous. — Bailey  v.  Kalamazoo 
Pub.  Co.  40  Mich,  251. 

An  advertisement  published  in  *% 
newspaper,  stating  that  certain  prop- 
erty was  stolen  from  the  subscriber, 
and  that  the  thief  is  believed  to  be  one 
W.  H.  S.  (the  plaintiff)  is  a  libel,  and 
Is  actionable,  per  se. — Simmons  v.  Hol- 
ster et  al  13  Minn.  249. 

A  newspaper  article  which  relates 
wholly  to  the  private  acts  of  a  family 
with  respect  to  the  cruel  treatment  of 
a  child  is  not  a  privileged  publication, 
though  made  with  good  faith  as  a  mat- 
ter of  news  in  which  the  public  may 
have  much  Interest.  One  who  publishes 
matter  concerning  a  family  In  Its  col- 
lective capacity,  assumes  the  risk  of  its 
being  libellous  as  to  any  member  there- 
of; and  such  matter  concerns  a  class  of 
which  any  member  can  maintain  action 
for  defamation  of  himself  personally, 
because  the  libel  applies  to  each  indi- 
vidual member,  through  the  class  by 
the  use,  without  discrimination,  of  the 
<!ollectlve  appellation. — Fenstermaker  v. 
Tribune  Pub.  Co.  13  Utah,  552,  45  Pac. 
1097;  35  L.  R.  A.  611,  and  citations. 

"It  is  understood  that  the  Electric 
Improvement  Co.  will  put  a  large  sum 
of  money  into  the  fight  today  to  corrupt 
voters.  There  are  scores  of  voters  in 
every  community  that  money  can  buy. 
It  Is  also  reported  that  Edwards  is  to 
have  charge  of  the  sack,"  Is  libellous, 
per  se. — ^^dwardi  v,  PuVUsbing:  Society. 
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n  CaL  4ai.  U  Pkc  128;  cited  In  Fens- 
termaker  v.  Publliftilii«  Co.  la  Utah,  Sa2, 
45  Pac  1W7. 

It  fa  libel  for  a  newspaper  to  publish 
of  a  man  that  he  haa  committed  adul- 
teiT  with  a  female,  a  half-witted  girl: 
that  from  the  current  report  of  the  af- 
fair it  seems  to  be  a  premeditated  case 
of  beastly  rape. — Lowe  v.  Herald  Co. 
«  Utah,  175,  21  Pac.  991;  see  People  v. 
Glassman,  12  Utah,  238,  43  Pac.  966. 

The  words,  "Clark  is  a  carpenter  by 
trade,  is  interested  in  the  Moore  title, 
and  has  flgrured  quite  prominently  in 
some  of  the  riots  that  have  occurred  in 
the  western  addition."  are  not  libellous. 
—Clark  V.  Fitch,  41  CaL  472. 

In  an  action  for  a  libel,  the  court  will 
look  to  the  context  in  order  to  decide 
whether  there  be  a  variance  and 
whether  it  be  material  or  not. — Lewis  v. 
Few.  5  Johns.  1. 

MALICE:  Where  a  publication  Js 
libellous  and  is  knowingly  made,  the 
law  presumes  it  malicious,  unless  it  be 
proved  to  be  published  on  an  innocent 
or  justifiable  occasion.  Malice,  in  the 
Mense  of  the  law,  means  willfullness. — 
Dexter  v.  Spear.  7  Fed.  Cas.  624;  to  the 
fiame  effect  In  State  v.  Farley,  4  Mc- 
rord.  317:  Lick  v.  Owen,  47  CaL  252. 

Malice  is  inferred  as  a  presumption  of 
fact  from  publication:  and  publication 
of  libel  Is  not  ordinarily  excused  by 
the  publisher's  Ignorance  that  it  con- 
tained libellous  matter.— 2  Whart.  Cr.  L. 
10  Ed.    Sec.  1649,  and  citations. 

To  constitute  malice  in  the  publisher 
of  libel,  it  is  not  necessary  that  per- 
Nonal  ill  will  to  the  person  libelled 
fihould  be  shown.— 2  Whart  Cr.  L.  16 
Ed.    Sec.   1648   and   citations. 

Publication  in  newspaper;  sufflciency 
of  indictment:  habeas  corpus. — In  the 
matter  of  Kowalsky,  73  CaL  120,  14  Pac. 
399;  place  of  trial,  Id. 

JURISDICTION:  A  libel  was  pub- 
lished in  a  newspaper  printed  in  an- 
other state,  but  which  usually  circu- 
lated in  a  county  in  this  state,  and  the 
number  containing  a  libel  was  actually 
received  and  circlulated  in  this  county. 
Held,  that  this  was  competent  and  con- 
clusive  evidence     of     the     publication 


within  such  county. — Com.  v.  Blanding, 
3  Pick.  304. 

In  continuous  offenses  each  place  of 
overt  act  has  cognizance. — Clark's  Cr. 
L.  168-169,  and  citaUona 

PLEADING  JUSTIFICATION:  A 
plea  of  Justification  must  aver  that  the 
plaintiff  had  committed  the  offense  of 
horse-stealing  and  counterfeiting.  It  is 
not  sufficient  to  aver  in  such  plea  that 
he  was  '^thought  no  more  of  than  a 
horse  thief,'  'etc.  Such  matter  might 
go  in  mitigation. — Nelson  v.  Musgrave. 
10  Mo.  648. 

It  is  no  answer  to  a  libel  charging  :. 
party  with  having  been  actively  and 
profitably  engaged  in  smuggling  during 
the  period  of  the  late  war  that  he  had 
violated  the  revenue  laws  in  a  single  in- 
.stance  previous  to  the  war  and  in  a 
time  of  peace:  the  justification,  to  be 
sufl!)cient,  must  be  as  broad  as  the  libeL 
— Stilwell  V.  Barter,  19  Wend.  487. 

Several  defamatory  charges  in  same 
article:  once  in  jeopardy;  when  former 
acquittal  may  be  pleaded. — People  v. 
Stephens,  79  CaL  428,  21  Pac.  856. 

Evidence:  when  previous  publication 
admissible :  case  in  judgment. — Haws  v. 
Stanford,  36  Tenn.  520. 

UNDEIR  THE  GENERAL  ISSUE- 
PLEADING— JUSTIFICATION  :  In  an 
action  of  libel  grounded  upon  a  charge 
by  the  defendant  in  swearing  to  a  cer- 
tain certificate  had  sworn  falaely,  the 
defendant  can  not,  except  under  the 
plea  of  justification,  introduce  evidence 
to  establish  the  falsity  of  said  certifi- 
cate.— Haws  v.  Stanford,  36  Tenn.  520; 
Com.  V.  Bonner.  9  Mete.  410;  to  same 
effect  in  Lick  v.  Owen.  47  Cal.  252;  Com. 
V.  Clapp,  4  Mass.  163:  see  People  v. 
McDowell,  71  CaL  194,  11  Pac.  868. 

Parol  evidence  held  admissible  to 
prove  the  averment  in  the  declaration, 
etc. 

EXCESSIVE  DAMAGES:  In  acUons 
for  libels  and  other  torts,  the  court 
will  not  set  aside  a  verdict  on  the 
ground  of  excessive  damages,  unless 
they  are  flagrantly  outrageous  and  ex- 
travagant.— South  wick  V.  Stevens,  10 
John.  442. 

Instruction. — People  v.  McDowell.  71 
ral.   194.  11   Pac.  868. 


Section  490S.  liibel  Punishmeiit  of:  Every  person^ 
who  wilfully,  and  with  a  malicious  intent  to  injure  another,  publishes  — 
or  procures  to  be  published  any  libel,  is  punishable  by  fine  not  ex-  - 

ceeding  five  thousand  dollars,  or  imprisonment  in  the  county  jail  not 

exceeding  six  months. 

1887  R.  S.  Sec.  6788;  1864  p.  466,  Sec.     See  Sec.  4902. 
126. 

•ecttoil  4904f    nblltoe  Presumed;    An  injurious  p:iblH^<* 
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tion  is  presumed  to  have  been  malicious  if  no  justifiable  motive  for 
making  it  is  shown. 

1887  R.  S.  Sec.  6739.  son   libeUed.— Com    v.    Bonner,    9    Met. 

Malice  in  publisher  of  a  libel  does  not       410;    see  Sec.   4902. 
Imply  personal  ill  will  towards  the  per- 

Scctlon  490tS.  Truth  Given  in  Evidence:  In  all  crimi 
nal  prosecutions  for  libel,  the  truth  may  be  given  in  evidence  tJ 
the  jury,  and  if  it  appears  to  the  jury  that  the  matter  charged  as 
libelous  is  true,  and  was  published  with  good  motives  and  for  jusrifia- 
ble  ends,  the  party  shall  be  acquitted.  The  jury  have  the  riglu  to  de- 
termine the  law  and  the  fact. 

1887  R.  S.  Sec.  6740;  1864  p.  465.  Sec.  126. 

Section  4906.  Publication  Defined:  To  sustain  a  charge 
of  publishing  a  libel,  it  is  not  needful  that  the  words  or  things  com- 
plained of  should  have  been  read  or  seen  by  another.  It  is  enough 
that  the  accused  knowingly  parted  with  the  immediate  custody  of 
the  libel  under  circumstances  which  exjxjsed  it  to  be  read  or  see!i  by  -ciy 
other  i)erson  than  himself. 

1887  R.  S.  Sec.  6741.  slander  that  the  person  or  persons  who 

PUBLICATION  OP  LIBEL:     Section  read   the   wrltinip  or  heard   the  words 

460    of    the    Code    of    Civil    Procedure  knew  that  the  plaintifT  was  meant. — 

does  not  do  away  with  the  necessity  of  DeWitt  v.  Wright.  57  Cal.  576. 
alleging  in  a  complaint  upon  a  libel  or 

:  Section  4907.  liiabiiity  of  Editors,  etc.:  Each  authc  r. 
editor,  and  proprietor  of  any  bcx)k,  newspaper,  or  serial  publication, 
is  chargeable  with  the  publication  of  any  words  contained  in  ny 
part  of  such  book,  or  number  of  such  newspai>er  or  serial. 

1887  R.  S.  Sec.  6742. 

Section  4908.  Publishing  Report  of  Public  Official 
Proceedings:  No  reporter,  editor,  or  proprietor  of  any  newspaper 
is  liable  to  any  prosecution  for  a  fair  and  true  report  of  any  judicial 
legislative,  or  other  public  official  proceedings,  or  of  any  .statement, 
si)eech,  argument,  or  debate  in  the  course  of  the  same,  except  upon 
proof  of  malice  in  making  such  report,  which  shall  not  be  implied 
from  the  mere  fact  of  publication. 

1887  R.  S.  Sec.  6743.  was  competent  and  conclusive  evidence 

To  publish  of  a  member  of  congreb-s,  of  a  publication  within  such  county. — 

"He  is  a  fawning  sycophant,  a  misrep-  Com.  v.  Blanding,  3  Pick.  304;  Stanley 

resentative  in  congress,  and  a  grovel-  v.  Webb.  4  Sandf.  21. 
ling  offlce-seeker,  he  has  abandoned  his  To     charge     a     public     officer    with 

post  in  congress,  in  pursuit  of  an  of-  "blackmailing,"  and  to  assert  that  he 

flee,"  is  lebellous. — Thomas  v.  Croswell,  has  been  dismissed  for  that  cause,   is 

7  Johns.  264.  calculated    to   degrade   and   bring  him 

A  libel  was  published  in  a  newspaper  Into   disrepute,    resulting   in   injury   to 

printed    in    another    state,    but    which  his   character   with   the   public   and   is 

usually  circulated  in  a  county  in  this  libellous. — Edsall  v.  Brooks,  17  Abb.  Pr, 

state,  and  the  number  containing  the  221:  Impeachment  of  Judge  Parsons,  1 

libel  was  actually  received  and  circu-  Cal.  539. 
lated  in  such  county.     Held,  that  this 

Section  4909.  Extent  of  Privilege:  Libelous  remarks  or 
comments  connected  with  matter  i>rivileged  by  the  last  Section  re- 
ceive no  privilege  by  reason  of  their  being  so  connected. 

1887  R.  S.  Sec.  6744.  ' 
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Section  4910.    Threatening  to  Publish  Libel:    Every 

person  who  threatens  another  to  publish  a  libel  concerning  him,  or 
any  parent,  husband,  wife,  or  child  of  such  person,  or  member  of  his 
family,  and  every  person  who  oflFers  to  prevent  the  publication  of  any 
libel  upon  another  person,  with  intent  to  extort  any  money  or  other 
valuable  consideration  from  any  person,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6745. 

RAPE. 

Section  4911.  Rape  Defined:  Rape  is  an  act  of  sexual  in- 
tercourse accomplished  with  a  female  not  the  wife  of  the  perpetrator, 
under  either  of  the  following  circumstances : 

First.     Where  the  female  is  under  the  age  of  eighteen  years ; 

Second  Where  she  is  incapable  through  lunacy,  or  any  other  un- 
soundness of  mind,  whether  temporary  or  permanent  of  giving  legal 
consent. 

Third.  Where  she  resists,  but  her  resistance  is  overcome  by  force 
or  violence. 

Fourth.  Where  she  is  prevented  from  resisting  by  threats  of  im- 
mediate and  great  bodily  harm,  accompanied  by  apparent  power  of 
execution;  or  by  any  intoxicating  narcotic,  or  anaesthetic  substance 
administered  by  or  with  the  privity  of  the  accused. 

Fifth.  Where  she  is  at  the  time  unconscious  of  the  nature  of  the 
act,  and  this  is  known  to  the  accused. 

Sixth.  Where  she  submits  under  a  belief  that  the  person  ommit- 
ting  the  act  is  her  husband,  and  the  belief  is  induced  by  artifice,  pre- 
tense or  concealment  practiced  by  the  accused,  with  mtent  to  induce 
:?uch  belief. 

1899,  5th  Ses.  p.  167;  1895,  3d  Ses.  p.  mere  proof  of  penetration.    The  Intent 

19,  amending  laws  of  1887  R.  S.  Sec.  to  use  force,  however.  In  case  of  fraud 

6765.  or  stupefaction  should  fall.  Is  essential 

RAPE     DEFINED:      Rape     is     the  to   the   ofTense. — 1   Whart,   Cr.   L.   Sec. 

carnal  knowledge  of  a  woman  forcibly  560;  Taylor  v.  State,  50  Ga.  79;  State  v. 

and  against  her  will. — 4  Bl.  Com.  210.  Hagerman,    47    Iowa,    151;    McNair   v. 

Wharton  defines  rape  to  be  the  act  State,  53  Ala.  453;  Cawson  v.  State,  29 

of    a    man    having    unlawful    criminal  Ark.  117;  Bradley  v.  State,  82  Ark.  704; 

knowledge    of    a    woman    against    her  Smith  v.  State,  12  Ohio  St.  466  ;  State  v. 

conscious    and    volutary    permission. —  Errickson.  45  Wis.  86;  People  v.  Brown. 

1  Whart.  Cr.  L.  10  Ed.  Sec.  550.  47  Cal.  447;  People  v.  Royal,  53  Cal.  62. 

At  common  law  a  boy  under  fourteen  The  least  penetration  of  the  person  of 

is  irrebuttably  presumed  to  be  Incapa-  the  female  against  her  will,  constitutes 

ble   of  committing  a   rape,   though   in  the  crime  of  rape. — State  v.  Hars^ave, 

several  states  of  this  country  this  pre-  65  N.  C.  466;  1  Whart.  Cr.  L.  10  Ed.  Sec. 

sumption  is  held   to  be  rebuttable. — 1  554:  State  v.  Tarr,  28  Iowa,  397;  Brown 

Whart.  Cr.  L.  10  Ed.  Sec.  551;  Com.  v.  v.  State,  25  Wis.  413;  People  v.  Mayes, 

Pogerty,  8  Gray,  489;  State  v.  Johnson.  66  Cal.  597,  6  Pac.  691;  People  v.  Stew- 

67  N.  C.  55;  People  v.  Hargrave,  65  N.  art,  90  Cal.  212,  27  Pac.  200,  citing  Peo- 

C.  466.  pie  v.  Mayes,  66  Cal.  597.  6  Pac.  691; 

Forcibly,  "is  frequently  introduced  as  People  v.  Mesa,  93  Cal.  580,  29  Pac.  116. 

essential  to  the  ofPense;   but  it  is  not  See  Sec.  4913. 

(except  so  far  as  force  is  an  ordinary  EMISSION:      Proof  of  emission  not 

incident  of  the  act  of  coition)  requisite  necessary. — 1  WTiart.  Cr.  L.  10  Ed.  Sec. 

in  those  cases  in  which  acquiescence  is  554,  and  citations;   Barder  v.  State,  40 

caused  by  fraud  or  stupefaction.     But  Fla.  178;  citing  Regina  v.  Allen,  9  Car. 

"forcibly"  must  be  alleged  in   the  in-  &  P.  31;  Ellis  v.  State,  25  Pla.  702. 

dictment;  though  in  the  cases  just  re-  Consent,   how^ever  reluctant,  if  free. 

f erred  to  the  allegation  is  satisfied  by  negatives  rape;  but  where  the  woman 
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mslble  through  fright,  or  where 
Bases  resistance  under  fear  of 
or  other  great  bodily  harm,  the 
nmated  act  is  rape.  While  the  de- 
}t  resistance  is  an  incident  by 
consent  can  be  determined,  it  is 
law  necessary  to  show  that  the 
I  opposed  all  the  resistance  in  her 
if  her  resistance  was  honest, 
as  the  utmost,  according  to  her 
that  she  could  offer. — 1  Whart. 
10  Sd.  Sec.  557. 

large  of  assault  with  intent  to 
t  rape  "does  not  include  the  of- 
of  assault,"  where  the  prosecu- 
as  under  the  age  of  consent,  and 
Uingness  was  fully  established. — 
V.  Gomez  (CaL),  50  Pac.  427: 
V.  Halbert,  14  Wash.  306,  44  Pac. 

iTlously  there  is  a  manifest  dis- 
n  between  an  assault  to  commit 
i  and  an  assault  with  intent  to 
m  improper  connection. — People 
ichego,  80  Cal.  306,  22  Pac.  223, 
Pefferling  v.  State,  40  Tex.  493. 
le  every  rape  necessarily  Includes 
jry,  there  may  be  an  assault  with 
to  rape  without  committing  a 
^  on  the  female  assaulted. — 
I  V.   State,   104  Ga.  549,   30  S.  E. 

lold  a  husband  charged  with  rape 
1  woman  who  is  his  wife,  or  <o 
t  him,  it  must  appear  that  the 

knowledge  of  the  woman  con- 
ng  the  rape  was  accomplished 
h  a  man  other  than  the  husban.1 
at  the  husband  procured  it  to  be 
»r  assisted  the  other  in  the  exeou- 
'  the  common  purpose. 

where  the  "other  man"  in  the 
demanding  severance,  Is  tried 
ind  acquitted,  the  prosecution 
t  the  husband  fails,  since  he  can 

guilty  of  raping  his  own  wife. — 
V.   Haines,   51    La.   Ann.   731,   25 

5  actual  contact  of  the  sexual  or- 
lot  sufficient  to  constitute  rape. — 
ir.  Grubb,  55  Kan.  678,  41  Pac.  951. 
[ALE  UNDER  TEN  YEARS  OF 
The  consent  of  a  female  of  such 
years  as  to  be  unconscious  of 
ture  of  the  act,  or  even  her  aid- 
e  prisoner  in  the  attempt,  is  no 
e. — 1   Whart.   Cr.   L.   10   Ed.   Sec. 

>nviction  of  an  assault  with  in- 
)  commit  rape  upon  a  girl  under 
ars  of  age  may  be  had  without 
ig  her  want  of  consent  to  the  as- 
-People  v.  Gordon,  70  Cal.  467,  xl 
2;  Stephen,  a  slave,  v.  State.  11  Ga. 
Rople  V.  McDonald.  9  Mich.  149.  A 
under  ten  years  of  age  has  no 
apacity  to  give  consent  to  carnal 
idge,  and  her  consent,  therefore, 
ot  waive  the  assault. — Id.;  Hayes 


V.  People,  1  Hills  K.  Y.  R.  861;  State  v. 
Farmer,  4  Ired.  224;  Auschicks  v.  State. 
6  Tex.  App.  524;  O'Mera  v.  State,  17 
Ohio  St.  515.  In  Virginia  and  Louisiana 
a  girl  under  twelve  years  of  age  is  cap- 
able of  giving  consent  to  sexual  inter- 
course.—1  Whart.  Cr.  L.  10  Ed.  Sec.  658, 
and  citations;  see  State  v.  Tilman,  30 
La.  Ann.  Part  2,  1249;  Lawrence  v. 
Com.  30  Gratt.  845. 

An  assault  upon  the  person  of  a  girl 
under  the  age  of  consent,  as  fixed  by 
the  Penal  Code,  prescribing  what  shall 
constitute  rape,  with  the  intention  of 
having  sexual  intercourse  with  her, 
constitutes  assault  with  intent  to  com- 
mit rape,  although  she  may  have  actu- 
ally consented  and  submitted  without 
resistance  to  defendant's  advances. — 
People  V.  Verdegreen,  106  Cal.  211,  89 
Pac.  607;  People  v.  Laurintz,  114  Cal. 
628,  46  Pact  613;  State  v.  Sargent  (Ore.), 
49  Pac.  889;  State  v.  Frazier  (Kan.).  39 
Pac.  819;  State  v.  Ernest  (Mo.),  51  S. 
W.  688;  Croomes  v.  State  (Tex.),  51 
S.  W.  924;  see  McAvoy  v.  State  (Tex.), 
51  S.  W.  928;  People  v.  Ratz,  116  Cal. 
132,  cited  in  People  v.  Griffin.  117  Cal. 
583,  49  Pac.  711;  People  v.  Gordon,  70 
Cal.  467,  11  Pac.  762;  Buchannan  v. 
State  (Tex.),  52  S.  W.  769;  State  v. 
Carnagy,  106  Iowa,  488,  76  N.  W.  805; 
State  v.  Sherman,  106  Iowa,  684,  77 
N.  W.  461;  Meyers  v.  State,  54  Neb. 
297,  74  N.  W.  605.  He  takes  the  risk, 
and  if  she  is  under  that  age,  he  is 
guilty. — Lawrence  v.  Com.  80  Gratt. 
845;  State  v.  Blake.  39  Me.  322;  Wright 
V.  State,  23  Tenn.  194;  People  v.  Ratz, 
115  Cal.  132,  46  Pac.  915;  State  v.  Sher- 
man, 106  Iowa,  684.  77  N.  W.  461,'  Peo- 
ple v.  Griffin,  117  Cal.  583,  49  Pac.  711. 

FEMALE  INCAPABLE  OF  CON- 
SENTING THROUGH  LUNACY:  If  a 
woman,  by  reason  of  any  mental  weak- 
ness, is  incapable  of  legally  consenting, 
resistance  is  not  expected  any  more 
than  it  is  in  the  case  of  one  who  has 
been  drugged  to  unconsciousness,  or 
robbed  of  judgment  by  intoxicants.  Nor 
will  an  apparent  consent  in  such  a  case 
avail  any  more  than  in  the  case  of  n 
child  who  may  actually  consent,  but 
who,  by  law  is  conclusively  held  in- 
capable of  legal  consent.  Whether  the 
woman  possessed  mental  capacity  suf- 
ficient to  give  legal  consent,  must,  sav- 
ing in  exceptional  cases,  remain  a  ques- 
tion of  fact  for  the  jury. — People  v. 
Griffin,  117  Cal,  583,  49  Pac.  711.  to 
same  effect  in  State  v.  Williams.  149 
Mo.  496,  51  S.  W.  88. 

Where  a  girl  is  in  a  state  of  utter 
unconsciousness,  whether  occasioned 
by  the  act  of  the  prisoner,  or  otherwise, 
a  person  having  connection  with  her 
during  that  time,  is  guilty  of  rape. — 
Queen  v.  Ryan,  2  Cox  C.  C.  115;    Ste- 
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phen,  a  slave,  v.  State,  11  Ga.  226;  Reg. 
V.  Fletcher,  8  Cox  C.  C.  181. 

So,  too,  if  the  prosecutrix  was  idiotic 
and  unable  to  talk  intelligibly,  the  Jury 
might  infer  that  the  prisoner  ought  to 
and  did  know  her  condition  upon  meet- 
ing and  talking  to  her  awhile  before 
making  the  assault.— State  v.  Tarr,  28 
Iowa,  397. 

RESISTANCE  OVERCOME  BY 
FORCE  OR  VIOLENCE:  Consent, 
however  reluctant,  If  free,  negatives 
rape;  but  where  the  woman  is  insensi- 
ble through  fright,  or  where  she  ceases 
resistance  under  fear  of  death  or  other 
great  harm  (such  fear  being  gauged  by 
her  own  capacity),  the  consummated 
act  is  rape.— 1  Whart.  Cr.  L.  10  Ed.  Sec. 
657,  and  cases  cited  thereunder;  Terri- 
tory V.  Potter,  1  Ariz.  421;  People  v. 
Brown,  47  Cal.  447;  Pollard  v.  State,  2 
Iowa.  566;  State  v.  Ruth,  21  Kan.  683; 
Turner  v.  People.  33  Mich.  363;  Wright 
V.  State.  23  Tenn.  194;  Reg.  v.  Day,  9 
Car.  &  P.  722;  Reg.  v.  Hallett,  9  Car.  A 
Pa.  748;  People  v.  Verdegreen,  106  Cal. 
211,  39  Pac.  607. 

Force  is  an  essential  element  of  the 
crime  of  rape;  it  must  be  committed 
forcibly  and  against  the  will  of  the  fe- 
male upon  whom  it  is  committed. — 
Bradley  v.  State,  32  Ark.  704;  see  Tay- 
lor V.  State,  50  Ga.  79;  State  v.  Hager- 
man,  47  Iowa,  151;  Dawson  v.  State.  29 
Ark.  117;  Com.  v.  McDonald,  110  Mass. 
405.  While  the  degree  of  resistance  is  an 
incident  by  which  consent  can  be  deter- 
mined, it  is  not  in  law  necessary  to 
show  that  the  woman  opposed  all  the 
resistance  in  her  power,  If  her  resist- 
ance was  honest,  and  was  the  utmost, 
according  to  her  lights,  that  she  could 
offer.— 1  Whart.  Cr.  L.  10  Ed.  Sec.  657; 
Jenkins  v.  State,  1  Tex.  App.  346;  State 
V.  Dohing,  59  N.  Y.  374;  People  v.  Mesa. 
98  Cal.  580,  29  Pac.  116;  Anschicks  v. 
State,  6  Tex.  App.  524;  Pollard  v.  State, 
2  Iowa,  567;  Wyatt  v.  State.  32  Tenn. 
394;  Lewis  v.  State.  30  Ala.  64;  State  v. 
Blake,  39  Me.  322;  Barney  v.  People.  22 
ni.  160;  Pleasant  v.  State,  13  Ark.  360. 
Arts  and  devices  without  violence. — 
People  v.  Royal,  53  Cal.  62. 

Where  the  defendant  commits  rape 
upon  a  married  woman,  who  is  sleep- 
ing in  bed  with  her  husband,  and  she 
makes  no  resistance,  believing  him  to 
be  her  husband,  the  crime  is  rape  by 
force  and  not  by  fraud. — Payne  v.  State, 
38  Tex.  Cr.  Rep.  494. 

ADMINISTERING  INTOXICATING, 
NARCOTIC  OR  ANAESTHETIC  SUB- 
STANCE: A  prisoner  was  convicted 
of  rape  under  the  following  circum- 
stances: He  made  the  prosecutrix  quite 
drunk,  and  while  she  was  insensible 
violated  her  person;  but  the  jury  found 
that  he  gave  her  the  liquor  for  the  pur- 
pose of  exciting  her.  and  not  with  the 


intention  of  rendering  her  Insensible, 
and  then  having  connection  with  her; 
and  the  conviction  was  held  right  by  a 
majority  of  the  Judges  on  the  ground 
that  this  was  a  case  In  which  fraud 
supplied  the  want  of  force  and  violence. 
— Queen  v.  Camplin.  1  Cox's  C.  C.  220. 
cited  in  1  Car.  &  Kir.  746. 

A  man  who  has  criminal  intercourse 
with  a  woman  (not  his  wife),  without 
her  consent,  and  while  he  knows  that 
she  is  insensible  and  Incapable  of  con- 
senting, is  guilty  of  rape. — Com.  v. 
Burke,  105  Mass.  376,  and  citations.  But 
under  a  statute  of  New  York  specifying 
and  describing  the  offense  of  haying 
criminal  knowledge  of  a  woman,  with- 
out her  consent,  by  administering  to 
her  any  substance  or  liquid  which  shall 
produce  such  stupor,  such  imbecility  of 
mind,  or  weakness  of  body  as  to  pre- 
vent effectual  resistance,  and  prescrib- 
ing a  different  measure  of  punishment 
for  it,  has  taken  it  out  of  the  category 
of  rape,  even  if  it  would  have  been 
held  to  be  such,  at  common  law. — Peo- 
ple V.  Quln,  50  Barb.  128 ;  State  v.  Stoy- 
ell,  54  Me.  24:  see  Whart.  &  S.  Med. 
Jurisp.  Sees.  439,  440.  441,  448;  see  Com. 
V.  Burke,  105  Mass.  376. 

If  a  man  has  attempted  to  have  con- 
nection with  a  woman  while  she  is 
asleep.  It  is  no  defense  that  she  did  not 
resist  as  she  was  incapable  of  resist- 
ing. The  man  can,  therefore,  be  found 
guilty  of  rape,  or  of  an  attempt  to  com- 
mit rape. — Reg.  v.  Mayers,  12  Cox  C. 
C.  331. 

Where  defendant  got  Into  bed  with  a 
married  woman  and  had  criminal  con- 
nection, she  being  awake  and  believing 
him  to  be  her  husband,  but  where  at 
the  same  time  it  was  found  the  Inten- 
tion on  his  part  was  not  to  consummate 
the  act  by  force  in  case  of  discovery, 
but  If  detected  to  desist.  It  was  held  not 
to  be  rape.     In  a  case  where  the  act 
was  partially  completed  with  a  married 
woman,  she  at  the  time  being  asleep, 
and  not  consenting,  or  giving  the  de- 
fendant any  reason  to  believe  she  con- 
sented, and  the  connection  being  found     - 
by  the  Jury  to  be  against  her  will,  a    - 
conviction  was  sustained  by  the  Bng- 
lish  court  of  Criminal  Appeal.     In  the  -^ 
High  Court  of  Judiciary  in  Scotland,  it  -3 
was  held  not  to  be  rape,  when  the  car-  — 
nal    intercourse    was    effected    by    the^^ 
same  fraud,  there  being  nothing  in  the-^ 
fact  to  show  whether  or  not  the  de-  — 
fendant  intended  to  use  force.    In  Vlr-  — 
ginia,  in  a  case  where  the  evidence  was^B 
that   the   defendant,   not   Intending   to^ 
have    carnal    knowledge    of    a    whlte-^ 
woman  by  force,  but  intending  to  have-^ 
such  knowledge  of  her  while  she  was^ 
alseep,  got  into  bed  with  her,  and  pulled^ 
up  her  night  garment,  which  waked  her,.. 
using  no  other  force,  it  was  held  thatr 
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M  not  an  attempt  to  ravlBh  wlth- 
meanlng  of  the  statute.  In  New 
:  was  determined  that  when  the 
was  consummated  before  the 
itrtx,  a  married  woman,  found 
t  the  defendant  was  not  her  hus- 
he  rape  was  complete.  So  In  an 
ase,  it  seemed  to  be  assumed  In 
;tlcut  that  a  stealthy  connection 
woman,  under  the  Impression 
part  that  it  was  her  husband. 
pe.  A  contrary  view,  however. 
a  by  the  Supreme  Courts  of  Ten- 
Alabama  and  North  Carolina, 
ind.  In  1884,  In  a  Crown  c€Uie  re- 
before  all  the  Judges,  it  was  held 
■ape  where  the  woman  assented 
act  under  the  Impression  that 
lendant  was  her  husband.  But  to 
>ut  the  offense  of  rape,  the  de- 
t  must  have  Intended  to  ravish, 
:e  or  by  Inducing  consent  under 
lief  that  he  was  her  husband.— 
rt  Cr.  L.  10  Ed.  Sec.  661,  and 
cited;  Payne  v.  State,  38  Tex. 
p.  494;  1  McClaln's  Cr.  L.  Sec. 
d  citations. 

a  female  can  be  violated  in  her 
without  her  knowledge,  see  1 
Med.  Jurlsp.  237,  and  Whart.  & 
.  Jurisp.  Sees.  439,  440,  441,  443; 
.  Fields,  4  Leigh.  648;  Charles  v. 
11  Ark.  389. 

MITTING       UNDER       BELIEF 

DEFENDANT  IS  HER  HUS- 
S.  was  indicted  for  rape,  and 
dence  was,  that  he  went  Into  the 
ere  D.'s  wife  was  asleep,  and  had 
tlon  with  her  while  she  was 
Held,  that  S.  was  not  guilty  of 
naamuch  as  such  a  crime  im- 
liat  some  force  has  been  used  to 
me  the  opposing  will  of  the  pros- 
:  and  here  no  force  was  in  fact 
lut  held,  by  Lord  President  Mac- 
ind  Lord  Ivory  (who  dissented), 
le  force  essential  to  the  crime  of 

relative  to  the  resistance  offered, 
here  there  is  no  resistance  to  be 
me,  it  is  not  necessary  to  prove 
e  of  force. — Reg.   v.   Sweenle.   8 

C.  223:  to  same  effect  In  State 
oks,  76  N.  C.  1:   Walker  v.  Peo- 

Barb.  144;  State  v.  Shepard,  7 
54,  1  Wheel.  Cr.  Rep.  381 ;  Carter 
e.  35  Ga.  263;  see  Com.  v.  Fields, 
h.  643;  Payne  v.  State.  38  Tex. 
p.  494,  contra. 

married  woman  consents  to  car- 
nnectlon  with  a  man  under  the 
that  he  is  her  husband,  the  man 
►t  be  convicted  of  rape.— Reg.  v. 
6  Cox  C.  C.  412:  to  same  effect 
7iB  V.  State,  30  Ala.  54;  Reg.  v. 
ms,  8  Car.  &  P.  286;  Regina  v. 
ers.  8  Car.  &  P.  265;  Regina  v. 
V.  11  Cox  C.  C.  191:  see  Regina 
rers,  12  Cox  C.  C.  311;   Wyatt  v. 


State.  S2  Tenn.  894;  State  v.  Brooks,  76 
N.  C.  1. 

PROOF  OF  RAPE:  In  this  country 
the  proof  of  emission  seems  rarely  to 
have  been  required;  and,  aside  from 
statute,  the  prevalent  opinion  here  Is 
that  as  the  essence  of  the  crime  is  the 
violence  done  to  the  person  and  feel- 
ings of  the  woman  which  is  completed 
upon  pentratlon  without  emission  it 
will  be  sufficient  to  prove  pentratlon 
no  matter  how  slight.— 1  Whart.  Cr.  L. 
10  Ekl.  Sec.  554,  and  cases  cited. 

While  a  conviction  for  rape  may  be 
properly  had  upon  the  uncorroborated 
testimony  of  a  prosecutrix,  this  would 
only  be  warranted  when  the  reputation 
of  the  prosecutrix  for  chastity  and 
veracity  is  unimpeached,  and  when  the 
facts  and  circumstances  surrounding 
the  commission  of  the  offense  are  cor- 
roboration, and  not  contradictory  of  the 
statements  of  the  prosecutrix. — State  v. 
Anderson  (Idaho),  59  Pac.  180;  People 
V.  Benson,  6  CaL  221;  People  v.  Ham- 
ilton, 46  Cal.  640;  People  v.  Ardago,  61 
Cal.  871. 

If  on  trial  of  one  Indicted  for  rape,  he 
Introduces  testimony  to  impeach  the 
character  of  the  prosecuting  witness 
for  chastity,  the  prosecution  may  in- 
troduce testimony  to  support  her  gen- 
eral character  for  chastity. — People  v. 
Tyler,  36  Cal.  622. 

Evidence  that  the  prosecutrix  made 
complaint  of  the  injury  while  it  was 
recent,  is  admissible. — People  v.  Snyder, 
75  Cal.  323,  17  Pac.  208. 

In  a  trial  for  rape  it  is  competent 
for  the  prosecution  to  show  why  the 
prosecutrix  did  not  make  immediate 
complaint  against  the  defendant,  for 
the  purpose  of  rebutting  any  unfavora- 
ble Inference  that  might  otherwise  have 
been  drawn  from  her  silence. 

"It  is  the  usual  course  in  cases  of 
rape  to  ask  the  prosecutrix  whether 
she  made  any  complaint,  and  if  so,  to 
whom;  and  if  she  mentions  the  person 
to  whom  she  made  complaint,  to  call 
such  person  to  prove  the  fact.  But  it 
has  been  an  invariable  practice  not  to 
permit  either  the  prosecutrix  or  a  per- 
son so  called  to  state  the  particulars 
of  the  complaint  in  chief." — People  v. 
Mayes,  66  Cal.  697,  6  Pac.  691;  to  same 
effect  as  to  particulars  of  complaint  in 
People  v.  Tiemey,  67  Cal.  54,  7  Pac.  37. 

Upon  the  trial  of  an  Indictment  for 
rape,  the  prosecutrix  may  be  asked 
whether  she  had  previous  connection 
with  other  men  in  order  to  establish 
the  fact  that  no  offense  was  committed. 
— People  V.  Sutherland,  30  Iowa,  670, 
citing  People  v.  Abbott.  19  Wend.  192; 
State  V.  Johnson,  28  Vt.  512:  People  v. 
Benson,  6  Cal.  221:  People  v.  Shea 
(Cal.),  67  Pac.  885. 

On  a  trial  for  assault  with  intent  to 
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commit  rape  on  one  under  the  age  of 
consent,  evidence  of  the  former  unchas- 
tity  of  the  prosecutrix  is  inadmissible. 
—People  V.  Johnson,  106  Cal.  289,  39 
Pac.  622;  State  v.  Brown,  55  Kan.  766, 
42  Pac.  363. 

Action  by  husband  for  rape  of  wife. 
Verdict  against  evidence.  Discredit  of 
wife's  testimony.— Lind  v.  Gloss,  88  Cal. 
6,  citing  People  v.  Benson.  6  Cal.  221; 
People  V.  Hamilton,  46  Cal.  540;  People 
V.  Brown,  47  Cal.  447;  People  v.  Arda- 
go,  51  Cal.  371. 

When  evidence  will  no  tsupport  ver- 
dict for  rape  of  a  married  woman. — 
Tway  V.  State  (Wyo.),  50  Pac.  188. 

Children  as  witnesses;  weight  of 
their  evidence. — People  v.  Cecsena,  90 
Cal.  381,  27  Pac  300. 

Alleged  rape  by  father  upon  daugh- 
ter. Shielding  lover. — Curly  v.  Terri- 
tory (Arizona),  42  Pac.  953. 

Testimony  must  show  that  prosecu- 
trix resisted  to  the  extent  of  her  abil- 
ity.— Sowers  v.  Territory  (Okl.),  60 
Pac.  257. 

No  defense  to  rape  that  woman  was 
ol  previous  unchaste  character. — People 
V.  Hartman,  103  Cal.  242,  37  Pac.  153. 
Neither  is  subsequent  marriage  of  par- 
ties a  defense  to  rape  where  female  was 
under  eighteen  years  of  age. — State  v. 
Newcomer,  59  Kan.  668,  54  Pac.  685. 

INDICTMENT:  An  Indictment  for 
rape  Is  sufficient  if  the  offense  Is 
charged  In  the  words  of  the  statute  de- 
flnlng  the  crime  of  which  the  defendant 
was  accused.— People  v.  Burke,  34  Cal. 
661.  citing  People  v.  Martin,  32  Cal.  91 ; 
People  v.  English.  30  Cal.  216;  People  v. 
Garcia,  25  Cal.  531.  Need  not  follow 
strictly  words  of  statute. — People  y. 
Glrr,  53  Cal.  629.  For  form  of  Indict- 
ment, see  People  v.  Mills.  17  Cal.  276. 

An  Information  which  charges  rape 
upon  the  person  of  a  female  child  un- 
der the  age  of  14  years,  but  does  not 
state  that  the  defendant  was  a  male, 
or  over  the  age  of  14  years,  or  If  under 
that  age  he  possessed  physical  ability 
as  required  by  Sec.  262  of  the  Penal 
Code,  to  commit  the  offense.  This  Is  not 

Section  491S.  l¥hen  Phynical  Ability  Must  b^ 
Proved:  No  conviction  for  rape  can  be  had  against  one  who  vva^ 
indei  the  age  of  fourteen  years  at  the  time  of  the  act  alleged,  unJessss 
his  physical  ability  to  accomplish  penetration  is  proved  as  an  inde—  ' 
pendent  fact,  and  beyond  a  reasonable  doubt. 


necessary.  If  the  defendant  was  In- 
capable  of  committing  the  offense,  such 
fact  may  be  shown  In  defense. — People 
V.  Wessel.  98  Cal.  352,  33  Pac.  216,  ciUng 
People  V.  Ah  Yeck,  29  CaL  576;  Com.  v. 
Sugland,  4  Gray,  7 :  Com.  v.  Sullivan,  6 
Gray,  479;  Com.  v.  Scannel,  11  Cush. 
548. 

An  Information  charging  that  defend- 
ant did  feloniously  make  an  assault 
upon  a  female  child,  and  did  then  and 
there  feloniously  ravish,  carnally  know, 
and  absue  such  child,  Is  not  demurrable, 
as  charging  assault  as  a  distinct  of- 
fense, such  fact  may  be  shown  in  de- 
fense.— State  V.  Els  wood,  15  Wash.  458, 
46  Pac.  727;  Tway  v.  State  (Wyo.),  50 
Pac.  188. 

In  an  Indictment  for  an  assault  with 
Intent  to  commit  rape  It  is  not,  neces- 
sary to  allege  that  the  person  who  is  al- 
leged to  have  been  assaulted  was  not 
the  wife  of  the  defendant. — People  v. 
Estrada,  53  Cal.  600;  State  v.  Williams, 
9  Mont.  179.  23  Pac.  386. 

No  Indictment  for  any  offense  shall 
be  holden  Insufficient  "for  omitting  to 
state  the  time  at  which  the  offense  was 
committed,  in  any  case  where  time  is 
not  the  essence  of  the  offense,"  etc. — 
State  V.  Thompson,  10  Mont.  549,  27 
Pac.  349.  Indictment  charging  burglary 
by  entering  a  house  with  intent  to  com- 
mit rape. — People  v.  Bums,  68  CaL  614; 
citing  People  v.  Shaber,  82  CaL  86; 
People  v.  Girr,  53  CaL  629. 

An  indictment  for  rape  of  a  female 
under  age  of  fourteen  years  need  not 
allege  force,  and  want  of  consent. — 
People  V.  Rangod.  112  CaL  669,  44  Pac. 
1071. 

Indictment  for  rape  sufficiently  states 
that  it  was  by  force,  by  alleging  that 
the   defendant   "violently   and   against^ 
her  win  feloniously  did  ravish  and  car- 
nally know"  the  woman. — Com.  v.  Pog- 
erty,  8  Gray,  489 ;  see  People  v.  Pacheco^ 
70  Cal.  473,  11  Pac.  761;  People  v.  Sny- 
der, 76  Cal.  323,  17  Pac.  208. 

Assault  with  Intent  to  commit  rape:. 
Sec.  4884. 


1887  R.  S.  Sec.  6766. 

At  comiTion  law  a  boy  under  14  years 
of  age  is  Irrebuttably  presumed  to  be 
incapable  of  committing  a  rape,  though 
in  several  states  in  this  country  this 
presumption  is  held  to  be  rebuttable. 
Whether  a  boy  under  14  is  indictable  at 
common  law  for  an  assault  with  in- 
tent to  ravish  ha.s  been  disputed.     The 


affirmative  has  been  maintained  \m.  - 
Massachusetts:  and  In  other  states  SX' 
has  been  held  that  while  there  is  t 
presumption  of  Incapacity,  this  pre-^ 
sumption  may  be  overcome  by  counter"^ 
r»roof.  But  the  prevalent  opinion  i^ 
that  in  such  cases  the  presumtion 
incapacity  is  Irrebuttable. — 1  Whar  — 
Cr.   L.    10   Ed.   Sec.   551,  and   citations. 
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Jut  in  New  York  and  Ohio  this  pre-  cases  there  cited.— Citing:  1  Bish.  New 

umption  is  held  rebuttable.— People  v.  Cr.  L.  Sec.  746;  2  Blsh.  New  Cr.  L.  Sec. 

Randolph  (N.  Y.),  2  Park  Cr.  Rep.  174,  1136.  and  other  citations. 

Jid  Williams  v.  State,  14  Ohio,  22^.  Impotency  is  a  sufficient  defense  to 

The  question  whether  a  boy  less  than  an  indictment  for  the  consummated  of • 

4    years    old    is    capable    of    carnally  fense,  though  not  for  an  assault  with 

uaowing  a  female  under  14  years  of  a«e  intent — 1  Whart.  Cr.  L..  10  Ed.  Sec.  552, 

8  one  of  fact,  to  be  established  by  the  and  case  cited. 

ividence  in  spite  of  Cr.  Code,  Sec.  115,  Thougrh   a  husband   cannot  be   con- 

(unishinff  such  offense  as  a  rape. — State  victed  of  the  offense,  he  may  be  tried  as 

\  Coleman  (S.  C),  31  S.  E.  866;  citlngr  an  accessory  of  another  therein,   and 

State  V.  Haddon,  49  S.  C.  308,  27  S.  E.  the  wife  is  a  competent  witness  asrain^t 

94.     But  see  Foster  v.  Com.  (Va.),  31  both  to  prove  the  violence.— 1  Whart. 

S.  E.  603,  holding  that  a  boy  under  14  Cr.  Lr.  10  Ed.  Sec.  553,  and  citations; 

rears  of  agre  is  conclusively  presumed  Whart.  &  S.  Med.  Jurisp.  Sec.   419  et 
o  be   incapable   of  committingr  either    '  seq. 
ape  or  an  attempt  to  commit  rape,  and 

Section  49IS.  PenetratioM  Saflicient:  The  essential 
juilt  of  rape  consists  in  the  outrage  to  the  person  anil  feelings  of  the 
female.  Any  sexual  penetration,  however  slight,  is  sufficient  to  om- 
Jete  the  crime. 

1887  R.  S.  Sec.  6767;  1864  p.  282,  Sec.     Sec.  4911. 
t68. 

Section  4914.  Rape,  Punishment  of:  Rape  is  punish- 
able by  imprisonment  in  the  State  prison  not  -ess  than  live  years, 
and  the  imprisonment  may  be  extended  to  life. 

1887  R.  S.  Sec.  6768;    1864  p.  443,  Sec.  44. 

OTHER  INJURIES  TO  PERSONS. 

Section    491S.      Acts   of  Intoxicated    Pliysicians 

Every  physician  who,  in  a  state  of  intoxication,  does  any  act  as  such 
physician  to  another  person  by  which  the  life  of  sui!i  other  person  is 
endangered,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6860. 

Section  4916.     WiifViiiy  Poisoning  Food,  etc.:     Every 

)erson  who  wilfully  mingles  any  poison  with  any  food,  drink  or 
Medicine,  with  intent  that  the  same  shall  be  taken  by  human  being, 
o  his  injury,  and  every  jjerson  who  wilfully  poison  5  any  spring, 
veil,  or  reservoir  of  water,  is  punishable  by  imprisonment  in  ll't  St«iie 
>rison  for  a  term  not  less  than  one  nor  more  than  ten  years. 

1887  R.  S.  Sec.  6861:    1864  p.  466,  Sec.  130. 

Section  4917.  €ruei  Treatment  of  Lunatics:  Every 
►erson  giiilty  of  any  harsh,  cruel  or  unkind  treatm^n!:  of,  or  any 
leg^lect  of  duty  towards,  any  idiot,  lunatic,  or  insane  person,  is  guilty 
\i  a  misdemeanor. 

1887  R.  S.  Sec.  6875. 

Section    4918.     Habeas    €orpiis,    Refusing:    to    Obey: 

Svery  officer  or  person  to  whom  a  writ  of  habeas  corpus  i;iiy  be  di- 
ected,  who,  after  service  thereof,  neglects  or  refuses  to  obey  the  com- 
nand  thereof,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec,  6876.  Sec.   4546. 

Section  4919.  Reconfining:  Persons:      Every  person  who. 
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either  solely  or  as  a  member  of  a  court,  knowingly  and  unlawfully 
recommits,  imprisons,  or  restrains  of  his  liberty,  for  the  same  cause 
any  person  who  has  been  discharged  upon  a  writ  of  habeas  corpus,  is 
guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6877.  Habeas  Corpus:     Sec.  5740. 

False  imprisonment:     Sec.  4894. 

Section  4930.  Conceallag  Persons  Entitled  to  Halieai 
Corpus:  Every  person  having  in  his  custody  or  under  his  restrolnt 
or  power,  any  person  for  whose  relief  a  writ  of  habeas  corpus  has  been 
issued,  who,  with  the  intent  to  elude  the  service  of  such  writ  or  to 
avoid  the  effect  thereof,  transfers  such  person  to  the  custody  of  an- 
other, or  places  him  under  the  power  or  control  of  another,  or  con- 
ceals or  changes  the  place  of  his  confinement  or  restraint,  or  removes 
him  without  the  jurisdiction  of  the  court  or  judge  issuing  the  writ.  i> 
guilty  of  a  misdemeanor. 

1887    R.    S.    Sec.    6878;     1876    p.    474,  Habeas  Corpus:   Sec.  5740. 

Sec.  88. 

Section  4991.  Possession  of  Deadly  Weapons:  Every 
person  having  upon  him  any  deadly  weapon  with  intent  to  assault 
another,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  7023;  1864  p.  467,  Sec.  133. 

CHAPTER  CCXXI 

CRIMES  AGAINST  PROPERTY. 

ARSON.  Section. 

Section.  4947.  Possessiner  counterfeit  dies,  etc. 

4922.  Arson  defined.  4948.  Counterfeiting  railroad  ticket,  et  -^ 

4923.  Buildiner  defined.  4949.  Restoring  canceled  tickets,  etc. 

4924.  Inhabited  building  defined.  4950.  Counterfeiting  label,  trade  mar^* 
4926.  Burning  defined.  etc. 

4926.  Ownership  of  building.  4961.  "Forged  trade  mark"  defined. 

4927.  Arson,  two  degrees  of.  4952.  "Trade  mark"  defined. 

4928.  Arson,  degrees  defined.  LARCENY. 

4929.  Night  time  defined.  4953.  "Larceny"  defined. 
4980.  Arson,  punishment  of.  4954.  Larceny  of  lost  property. 

4931.  Burning  insured  property.  4966.  Grand  and  petit  larceny. 

BURGLARY.  4956.  Grand  larceny  defined. 

4932.  Burglary  defined.  4957.  Running  iron. 

4933.  Burglary,  degrees.  4958.  Petit  larceny. 

4934.  Punishment  of  burglary.  4969.  Grand  larceny,  punishment. 

4935.  Night  Ume  defined.  4960.  Petit  larceny,  punishment. 

4936.  Guilty   possession   of  burglarious  4961.  Dogs  property. 

implements.  4962.  Larceny  of  written  instruments. 

FORGING    AND    COUNTERFEITING.       4963.  Value  of  passage  tickets. 

4937.  Forgery     of    wills,     conveyances,       4964.  Written  instruments. 

notes,  bonds,  etc.  4965.  Severing   and    removing    part   ^** 

4938.  Making  false  entries.  realty. 

4939.  Forgery  of  public  and   corporate       4966.  Receiver  of  stolen  property. 

seal.  4967.  Larceny  committed  out  of  state. 

4940.  Forgery,  punishment  of.  4968.  Stealing  water. 

4941.  Forging  telegraphic  message.  4969.  Larceny  of  saw  logs,  cord-woc^^ 

4942.  Passing  forged  notes.  etc. 

4943.  Passing,  making  or  uttering  Ac-       4970.  Removal  of  mortgaged   propert:::^ 

titious  bills.  EMBEZZLEMENT. 

4944.  Counterfeiting  coin,  bullion,  etc.  4971.  Embezzlement  defined. 

4945.  Counterfeiting,  punishment.  4972.  When  officer  guilty  of  embessi  -•* 

4946.  Possessing  counterfeit  coin.  ment. 
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Tier,  when  guilty  of  embezzle- 
nent. 

len  banker,  etc.,  guilty  of  em- 
>ezzlement. 

len  bailee,   tenant,   etc.,   guilty 
>f  embezzlement, 
len  clerk,  agent,  etc..  guilty  ot 
embezzlement, 
itlnct  act  of  taking. 
Idence  of  debt,  subject  of  em- 
>ezzleQ}ent. 

•Im   of   title   a   ground    of   de- 
lense. 

ent  to  restore  property  no  de- 
Tense. 

tual     restoration,     ground     for 
nltigation  of  punishment. 
Qishment  for  embezzlement, 
jnty  officer  not  accounting  for 
certain  moneys. 

EXTORTION, 
tortion  defined. 

lat  threats  may  constitute  ex- 
:ortlon. 

nishment  of  extortion   in  cer- 
:ain  places. 

nishment    of    extortion    under 
:olor  of  official  right. 
Laining  signatures  by  means  of 
:hreats. 

iding  threatening  letters  with 
ntent  to  extort  money. 
Lorting    money    by    means    of 
/erbal  threats. 
5      PERSONATIONS      AND 

CHEATS. 
Isely    personating    another    in 
>ther  cases. 

•eiving     property     in     a     false 
character. 

LUlulent  conveyances, 
taining  money  under  false  pre- 
:enses. 

ling  land  twice, 
rrled  persons  selling  lands  un- 
ier  false  representations, 
islgnee,  false  statement  by. 
elation    of    statute    relating    to 
itorage  of  grain, 
•sons  filing  trade  marks  in  vlo- 
Atlon  of  law. 

-sons    displaying    trade    marks 
lot  so  authorized, 
-sons    using    name    of    certain 
;>ersons,  not  so  authorized, 
racing  marks,  etc.  ,on  logs. 
WEIGHTS  AND  MEASURES. 
Ise  weight,  etc.,  defined. 
Ing   or   selling   goods   by   false 
freights  and  measures,  penalty. 
Ing  false  weights  or  measures, 
imping  false  weight  on  pack- 
iges. 

tight  by  ton  or  pound. 
ludulent  scales  for  weighing  or 
iBsaylng  ores. 

tudulent  alteration  ot  value  of 
NTii,  tie, 


FRAUD  IN  MANAGEMENT  OR  COR- 
PORATIONS. 

5010.  Frauds  in  subscription  for  stock 

of  corporations. 

5011.  Frauds  in  procuring  organization, 

etc.,  of  corporation. 

5012.  Unauthorized    use    of    names    ^n 

prospectus,  etc. 

5013.  Directors,  misconduct  of. 

5014.  Savings  bank  officer  overdrawing 

his  account. 

5015.  Receiving    deposits    in    insolvent 

banks. 

5016.  Frauds    in    keeping    accounts    in 

books. 

5017.  Officer  of  corporation  publishing 

false  report. 

5018.  Officer  to  permit  an  Inspection. 

5019.  Director  presumed  to  have  knowl- 

edge of  affairs  of  corporation. 
6020.  Directors     present     at     meeting, 
what  presumed. 

5021.  Directors    absent    from    meeting, 

what  presumed: 

5022.  Foreign  corporations.   . 

5023.  Directors  d#»fined. 

5024.  Acting    without    authority,    pen- 

alty. 

5025.  Duty    of    corporation    owning    or 

controlling       distribution       of 
water. 

5026.  Violation     of     certain     irrigation 

laws. 
INJURIES  TO  RAILWAYS.  BRIDGES, 
TELEGRAPHS,  CANALS,  ETC. 

5027.  Injuries  to  railroads  and  railroad 

bridges. 

5028.  Injuries  to  highways,  etc. 

5029.  Injuries  to  toll  houses. 

5030.  Injuries  to  milestones,  etc. 

5031.  Crossing   bridge    without    paying 

toll. 
6032.  Obstructing  public  road. 

5033.  Water  across  public  highways. 

5034.  Placing  obstructions  oil   railroad 

track. 

5035.  Placing    obstruction    on    railroad 

track,  causing  death. 

5036.  Making  or  simulating  switch-lock 

or  car- lock  keys. 

5037.  Cutting    down    or    injuring    tele- 

graph or  telephone  poles. 

5038.  Injuring  telegraph  lines. 

5039.  Taking  water  from  or  obstructing 

canals. 

5040.  Superintendent     or    any     person 

having   charge   of   canal,    etc., 
neglect  of  duty. 

5041.  Obstructing  overflow  gauge,   etc. 

5042.  Placing   obstruction   on   overflow 

gauge. 

5043.  Diverting   water   from    the    ditch 

without     consent     of     water- 
master. 

5044.  Interfering  with  or  damaging  any 

ditch,  canal,  etc. 

5045.  Failure    to    repair   highways    In- 

jured   by    driving    live    itOPfc 
thtrton. 
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6046.  Wasting:  waters  used  for  irriera- 
tion. 

5047.  Obstructing  any  stream  of  water 

improved. 

5048.  Destroying    or    injuring    bridges, 

dams,  leveeSp  etc. 
MISCELXiANEOUS    OFFENSES    RE- 
LATING TO  LIVE  STOCK. 

5049.  Altering  brand. 

5050.  Slaughtering  cattle. 

5051.  Removing  the  skin. 

5052.  Slaughtering. 

5053.  Changing  brands  and  marks. 

5054.  Driving  stock  from  range. 

5055.  Drover  driving  other  stock  from 

range. 

Grazing  on  occupied  land. 

Violation  of  certain  chapter. 

Keeping    description    of    slaugh- 
tered cattle,  penalty  for  not. 

Auctioneer  of  live  stock. 

5060.  Conversioh  of  estrays. 

5061.  Taking  up  and  disposing  of  es- 

trays. 

5062.  Cruelty  to  animals. 

5063.  Receiving  sheep  from   prohibited 

distHct. 

5064.  Failure  to  assist  sheep  inspector, 

penalty. 

5065.  Must  notify  deputy  Inspector. 

5066.  Driving  or  herding  sheep  across 

Inspection  line. 

5067.  Sheep  from  another  state,  failure 

to  notify  Inspector,  penalty. 

5068.  Sheep    crossing    inspection    line, 

duty  of  deputy  inspector. 

5069.  Driving  infected  sheep  from  other 

state,  penalty. 

5070.  Violation  of  provisions  of  Section 

707. 

5071.  Deputy     Inspector's     neglect     of 

duty,  penalty. 

5072.  Failure  to  report  scab,  penalty. 


5056. 
5057. 
5058. 

5059. 


Section. 

5073.  Using  corral  without  consent  o( 

owner,  penalty. 

5074.  Herder   refusing  to   give   deputy 

inspector  condition  of  sheep. 

5075.  Transporting  sheep  without  cer- 

tificate from  deputy  inspector. 

5076.  Taking  infected  sheep  from  cor- 

ral where  placed  by  permission 
of  deputy  sheep  inspector,  pen- 
alty. 

5077.  Stray  sheep. 

5078.  Failure  to  dip. 

MALICIOUS   MISCHIEF. 

5079.  Malicious  injury  to   real  or  per- 

sonal property. 

5080.  Specifications    in    following   8e«'- 

tlons. 
6081.  Poisoning  animals. 

5082.  Killing  or  torturing  animals. 

5083.  Cruelly  whip,  beat  or  111  treat 

5084.  Burning  buildings  or  other  prop- 

erty, not  subject  of  arson. 

5085.  Burning  or  injuring  rafts. 

5086.  Using    gunpowder,    etc.,    in    de- 

stroying building. 

5087.  Malicious  injuries  to  freeholder. 

5088.  Injuries  to  standing  crops. 

5089.  Removing,    defacing    or    altering 

landmarks. 

5090.  Destroying  or  injuring  jails. 

5091.  Destroying  or  tearing  down  no- 

tices, etc. 

5092.  Destroying    written    instruments. 

5093.  Opening  or  publishing  sealed  let- 

ters. 

5094.  Injuring   works  of  art.   improve- 

ments, etc. 

5095.  Breaking    or    destroying    gas    or 

water  pipes. 

5096.  Destruction  of  notice,   or  monu- 

ment. 

5097.  Cutting  or  breaking  telegraph  nr^ 

telephone  wires,  etc. 


ARSON. 


SeclfOM  493S.    Arson    Defined:       Arson  is  the  wilful  anr^ 
malicious  burning  of  a  building,  with  intent  to  destroy  it. 

1887    R.    S.    Sec.    7000:     1864,    p.    446, 
Sec.  56. 
ARSON: 


Arson  is  the  wilful  and 
malicious  burning  of  another's  house: 
the  gist  of  the  offense  being  the  danger 
to  the  life  of  persons  who  may  be 
dwelling  In  the  house  fired.  When  the 
firing  of  an  outhouse,  from  the  nature 
of  things,  is  likely  to  communicate  the 
flames  to  the  house,  this  is  a  firing  of 
the  bourse.  It  Is  also  said  to  be  ar- 
son at  common  law.  maliciously  and 
wilfully  to  burn  another's  barn  stored 
with  hay  and  grain. — Whart.  Cr.  L.  10 
Ed.  Sees.  825,  826,  and  cases  cited:  2 
Russ.  on  Crim.  648:  4  Bl.  Com.  219. 

This  section  and  succeeding  sections 
in  this  chapter  have  reference  only  to 
property  occupied  by  ano^er  person.— 


Sec.  4926.  For  punishment.— Sec  493C^ 
For  arson  generally,  see  People  v.  Scotfli^ 
32  Cal.  300:  People  v.  Trim,  89  Cal.  7^ 
Offense  committed  in  Jurisdiction  i^^ 
court. — People  v.  Wooley,  44  Cal.  49^^ 
Where  part  of  building  is  destroyed  up— * 

as  to  destroy  fiber,  arson  is  complete. " 

People  V.  Haggerty,  46  Cal.  854,  citin^   - 
People  V.  Simpson,  50  Cal.  806;   Peop^V 
V.  Woolsey,  26  Tex.  App.  849.    Prtor  a^B:- 
tempt  admissible  to  show  intent:  ordc^* 
of  evidence. — People  v.   Shainwald,  ^^^ 
Cal.  468.    Building  may  be  described  -*« 
Indictment  as  property  of  owner,  ev^** 
If     occupied     by     tenant — People       '^^ 
Fisher.   51    Cal.    319.     If  Jury  find   de- 
fendant guilty,  it  is  their  duty  to  flncf 
degree. — People   v.   Coch.   58   Cal.   627; 
dlsUnguUhed  \n  People  v.  Omrmi,  ftf 
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,  holding  the  rule  Inapplicabl*^ 
sry  because  the  crime  of  rob- 
lot  divided  into  de^ees. 

attempt  is  made  to.  burn  a 
y  llsrhtingr  a  fire,  and  the  wood 
house    is    charred    In    a    single 

0  as  to  destroy  its  fiber,  the 
t  arson  is  complete,  even  if  the 

then  extinguished. — People  v. 
ty,  46  Cal.  354;  State  v.  Demin, 
156;  Smith  v.  State  (Texas).  5 
19. 

g  Are  to  a  gaol  by  a  prisoner, 
for  the  purpose  of  effecting  his 
is   not  arson. — People   v.   Cot- 

1  Johns.  115;  Reg.  v.  Fletcher, 
k  Kir.  215.  See  People  v.  Or- 
»ark  Cr.  Rep.  252. 

1  is  not  guilty  of  arson  in  burn- 
own  house,  unless  it,  or  some 

it,  was  in  the  possession  of 
.  under  Penal  Code,  Sec.  447- 
jople  V.  Dewinton  (Cal.),  38  L. 
4,  and  citations;  People  v.  Hen- 
1  Park  Cr.  Rep.  560. 
son  charged  with  arson  may  be 
guilty,  although  his  intent  is 
to  have  been  to  obtain  a  reward 
ng  the  earliest  Information  of  a 
he  engine  station.^-Reg.  v.  Re- 
:ox  C.  C.  335. 

CE  AND  INTENT:  In  Reg.  v. 
1  Cox  C.  C.  335,  the  prisoner  was 

for  maliciously  and  feloniously 
flre  to  a  certain  building,  with 

0  injure  one  J.  A.  Fromt.  From 
lence  it  appeared  that  the  prls- 
id  given  notice  of  other  fires, 
d    claimed    the    reward    usually 

such  occasions  at  the  engine 
and  he  had  apparently  no 
notlve  to  .setting  fire  to  the 
s  In  question,  than  the  expec- 
of  getting  such  reward.  In 
se  Mr.  Justice  Erie  said:  "If 
Boner  wilfully  set  fire  to  the 
s,    the    Jury    will    be    perfectly 

1  in  finding  that  his  Intent  was 
re  the  person  whose  property 
ire,  and  who  would  necessarily 
•ed  by  such  an  act,  although  he 
lave   an   ulterior   object   of  ob- 

the  reward.  The  burning 
)e  malicious,  otherwl.se  it  Is 
3ny,  but  only  a  trespass,  and 
•e,  no  negligence  or  mischance 
s  to  It.  It  has  been  held  that 
ting  fire  by  a  prisoner  to  his 
not  arson,  If  the  Intent  were 
to  effect  his  own  escape  by 
a  hole,  and  to  burn  down  the 
r,  though  It  Is  otherwise  If  the 
n  were  to  burn  down  the  house. 
ifao  been  argued  that  if  a  man. 
ig  to  commit  a  felony,  by  accl- 
t 'Are   to   another's   house,    this 


Is  arson  at  common  law,  and  also  with- 
in the  statute:  and  so  If,  intending  to 
set  fire  to  the  house  of  A.  he  accident- 
ally set  flre  to  that  of  B.— 1  Whart.  Cr. 
L.  10  Ed.  Sec.  829.  So  if  a  man,  by 
wilfully  setting  fire  to  his  own  house, 
with  malicious  Intent,  burn  also  the 
house  of  one  of  his  neighbors,  it  will 
be  arson. — 1  Whart.  Cr.  L.  10  Eki.  Sec. 
830.  Burning  a  building  without  intent 
Is  not  arson. — People  v.  Cotteral.  18 
Johns.  115;  State  v.  MlcheU,' 5  Ired. 
350;  Reg.  v.  Fletcher,  2  Car.  &  K.  215: 
Rex  V.  Pedley,  1  Leach  C.  C.  (4  ed.)  242. 

Malice  Is  of  the  esssence  of  the  crime 
of  arson  at  common  law,  and  the  same 
Ingredient  must  enter  into  the  offenses 
of  house-burning  created  by  the  stat- 
ute.— Jessie,  a  slave,  v.  State,  28  Miss. 
100. 

Arson  is  an  offense  against  the  prop- 
erty of  another;  and  a  person  cannot 
become  guilty  of  arson  In  the  first  de- 
gree by  setting  flre  to  his  own  house. — 
People  V.  Henderson,  1  Park.  Cr.  Rep. 
560. 

INFORMATION:  An  Information 
for  an  attempt  to  commit  arson  al- 
leging that  the  defendant  did,  in  the 
night  time  of  a  certain  day,  wilfully, 
maliciously,  and  feloniously  attempt  to 
burn,  with  Intent  then  and  there  to 
destroy,  a  building,  the  property  of  a 
designated  person,  is  suflficient. — Peo- 
ple V.  Giacamella,  71  Cal.  48,  12  Pac. 
302:  to  the  same  effect  In  People  v. 
Russell,  81  Cal.  618,  28  Pac.  418,  sus- 
taining similar  Information  for  arson, 
see  People  v.  Wooley,  44  Cal.  494. 

INDICTMENT:  In  an  indictment 
for  arson  for  burning  a  building.  In- 
sured against  loss  by  flre  by  a  duly  In- 
corporated company,  with  intent  to  de- 
fraud the  company,  it  Is  sufficient  for 
the  people  to  prove  a  corporation  de 
facto,  and  that  the  agent  by  whom  the 
Insurance  was  made  wa^  an  agent  de 
facto  of  the  corporation.  The  compli- 
ance of  the  foreign  corporation  with 
the  laws  of  this  state  need  not  be 
proved. 

In  an  indictment  for  arson  com- 
mitted with  Intent  to  defraud  an  In- 
surance company,  a  variance  between 
the  name  of  the  conn>any  as  charged 
in  the  Indictment  and  as  proved  on  the 
trial  is  no  ground  for  an  arrest  of 
Judgment. — People  v.  Hughes,  29  Cal. 
257. 

When  an  Indictment  charges  only  the 
lowest  degree  of  a  crime,  It  Is  unneces- 
sary for  the  Jury  In  their  verdict  to 
specify  the  degree  of  which  the  de- 
fendant is  found  guilty. — People  v. 
Fisher,  51  Cal.  319. 

Insured  property:     Sec.  4931. 


lion    4933.      Building    Deflned:      Any  house,  edifice 
ire,  vessel,  or  other  erection,  capable  of  affording  shelter  for 
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human  beings,  or  appurtenant  to  or  connected  with  an  erection  so 
adapted,  is  a  ''building,*'  within  the  meaning  of  this  Chapter. 

1887  R.  S.  Sec.  7001;  1864  p.  446,  Sec.  57. 

SectloM  4934.  Inhabited  Building  Defined:  Any  build- 
ing which  has  usually  been  occupied  by  any  person  lodging  therein 
at  night  is  an  **inhabited  building,"  within  the  meaning  of  this  Chap- 
ter. 

1887  R.  S.  Sec.  7002;  1864  p.  446,  Sec.  56. 

fe^ection  493S.  Burning  Defined:  To  constitute  a  burn- 
ing, within  the  meaning  of  this  Chapter,  it  is  not  necessary  that  the 
building  set  on  fire  should  have  been  destroyed.  It  is  sufficient  that 
fire  is  applied  so  as  to  take  effect  upon  any  part  of  the  substance  of 
the  building. 

1887    R.    S.    Sec.    7004;     1864    p.    446,  but  ruling  aliter  when  merely  scorched. 

Sec.  56.  Cited  also  in  note  on  general  subject  to 

BURNING,  WHAT  CONSTITUTES:  Marcy  v.  State.  81  Am.  Dec.  67.     The 

Arson    is    committed    where    part    of  offense   Is   consummated   by   the  least 

building   is   charred   so   as   to   destroy  burning  of  the  house.    Charring  of  floor 

fibers    of   wood. — People   v.    Haggerty,  or  wall  is  suftlclent,  and  it  makes  no 

46  Cal.  354.     Cited  in  People  v.  Simp-  matter    how    soon    the    fire    Is    extln- 

son,    50    Cal.    306,   where   wooden   par-  guished. — 1  Whart.  Cr.  L.  10  Bd.  Sec 

tltion  was  burned  through  at  one  place.  826.    See  LIpschitz  v.  People  (Colo),  5S 

— Woolsey  V.   State,  30  Tex.  App.   349.  Pac.  1113. 

Section  4936.    Ownership  of  Building:     To  constitutes 
arson  it  is  not  necessary  that  a  i)erson  other  than  the  accused  should- 
have  had  ownership  in  the  building-  set  on  fire.     It  is  sufficient  thaC 
at  the  time  of  the  burning  another  person  was  rightfully  in  posses — 
sion  of,  or  was  actually  occupying  such  building  or  any  part  thereof— 

1887    R.    S.    Sec.    7006:    1864    p.    446,  possession   rather  than   the    property.' 

Sec.  57.  —1  Whart.  Cr.  L.  10  Ed.  Sec.  8S7. 

OWNERSHIP:      At  common   law   it  In     an     indictment     for    araqn,     th^ 

was  once  thought  essential  to  aver  the  building    burned    may    be    ailegred    t^ 

possession  to  be  that  of  the  person  at  have  been  the  property  of  one  not  th^ 

the  time  the  legal  owner,  but  this  ts  owner,  but  who  was  occupying  It  as  ^ 

now  modified,  in  some  Jurisdictions  by  residence  when  it  was  burned. — ^Peopl»^ 

statute,  in  other  Jurisdictions  by  Judi-  v.  Wooley,  44  Cal.  494. 

clal  revision.    Thus,  in  New  York,  after  If  a  tenant  commits  arson,  by  bum 

an   elaborate   examination   of   the   au-  ing  the  house  of  his  landlord  of  whlc^B 

thorities,   it   was  held   that,   under  the  he    is    in    possession,    it    is    safflclen^ 

Revised  Statutes,  the  house  or  build-  to  allege  in  the  indictment,  and  proi? — ' 

ing  set  Are  to  or  burned  must  be  de-  on  the  trial,  that  the  landlord  was  th^ 

scribed  as  the  barn  or  building  of  the  owner  of  the  house. — People  v.   Slmr^* 

person  in  possession. — 1  Whart.  Cr.  L.  son.    50    Cal.    304.      Cited    in    State    """ 

10  Ed.  Sec.  837.     "Arson  is  an  offense  Sarvis   (S.   C),   32  L.   R.  A.   647;    Lijn^ 

against  the  habitation,  and  regards  the  schitz  v.  People  (Colo.),  53  Pac.  1118. 

Section  4937.  Arson,  two  Dei^rees  of:  Arson  is  divid^= 
into  two  degrees. 

1887  R.  S.  Sec.  7006;  1864  p.  446,  Sec.  5503.— People  v.  Fisher,  61  C  ^ 
Sec.  56.  319. 

Section  4938.  Arson,  Deforces  Defined:  Malicious- 7j 
burning  in  the  niglit  time  an  inhabited  building  in  which  there  is  ^t 
the  time  some  human  being,  is  arson  in  the  first  degree.  All  oth»^r 
kinds  of  arson  are  of  the  second  degree. 

1887   R.    S,    Sec,    7007;    1864,    p,    440,  ARSON,     INHABITED     BXmjDir^O, 

0t0i  96.  JAII^;    A  jail  occuplta  b^  two  ptrfo?^ 
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Is  an  inhabited  building  within  the 
meaniner  of  Rev.  St.  7007,  which  defines 
irson  in  the  first  degree  as  mallclouly 
t>uming  In  the  night-time  an  Inhabited 
t>alldlng  in  which  there  is  at  the  time, 
some  human  being. — State  v.  Collins,  2 
[daho,  1182.  31  Pac.  1048. 

INDICTMENT  FOR  ARSON:  It  is 
lot  necessary  in  an  Indictment  for  ar- 
lon  of  the  second  degree,  to  describe 
:he  building  burned  as  the  property  of 
:he  occupant,  or  tenant:  it  will  be 
lufflcient  to  describe  it  as  the  property 


of  the  owner,  even  though  it  may  have 
been  wholly  occupied  by  a  tenant. — 
People  V.  Fisher,  51  Cal.  319:  People 
V.  De  Wlnton  (Cal.).  33  L.  R.  A.  374. 
See  Sec.  6603. 

DEGREE,  VERDICT  ON  TRIAL 
FOR  ARSON:  When  an  Indictment 
charges  only  the  lowest  degree  of  a 
crime,  as  defined  by  the  Penal  Code,  it 
is  unnecessary  for  the  Jury  in  their 
verdict  to  specify  the  degree  of  the 
crime  of  which  the  defendant  is  found 
guilty.— People  v.  Fisher,  51  Cal.  319. 


Section  4939.  rVight  Time  Defined:  The  phrase  '^night 
lime'*  as  used  in  the  preceding  Section,  means  the  period  between  sun- 
set and  sunrise. 

1887  R.  S.  Sec.  7003;   1864  p.  446,  Sec.  57. 

Section  49SO.  Arson,  Punisiinient  of:  Arson  is  punish- 
able by  imprisonment  in  the  State  prison,  as  follows : 

1.  Arson  in  the  first  degree,  for  not  less  than  two  years  and  the 
imprisonment  may  be  extended  to  life. 

2.  Arson  in  the  sescond  degree,  for  not  less  than  one  nor  more 
:han  ten  years. 

1887  R.  S.  Sec.  7008;  1864  p.  446,  Sees.  56-57. 

Section  49S1.  Burning  Insured  Property:  Every  pe- 
»on  who  wilfully  burns,  or  in  any  other  manner  injures  or  destroys 
my  property  which  is  at  the  time  insured  against  loss  or  damage  by 
ire  or  by  any  other  casualty,  with  intent  to  defraud  or  prejudice  flie 
nsurer,  whether  the  same  be  the  property  of  or  in  the  possession  of 
iuch  person  or  of  any  other,  is  punishable  by  imprisonment  in  ♦ihe 
State  prison  not  less  than  one  nor  more  than  ten  years. 

1887    R.    S.    Sec.    7009;    1864    p.    446, 


Sec.  68. 

BURNING  INSURED  PROPERTY: 
t.  Is  not  an  Indictable  offense  at  com- 
non  law  for  a  person  to  bum  his  own 
louse  with  Intent  to  defraud  Insurers. 
:n  most  Jurisdictions,  however,  stat- 
ites  are  In  force  maklnsr  this  an  indict- 
ible  offense.  A  possibility  of  fraud 
s  sufficient  under  the  statute.  It 
s  enough  if  the  building  was 
)nly  partially  burned.  The  intent 
8  to  be  Inferred  from  all  the  cir- 
cumstances of  the  case.  In  such  prose- 
cutions it  is  not  necessary  to  prove 
echnlcally  the  charter  of  the  Insurance 
company  when  domestic.  It  Is  enough 
f  it  was  doing  business  In  the  place 
>f  prosecution.— 1  Whart.  Cr.  L.  10  Ed. 
Jec.  844,  and  citations;  see  2  Whart.  Cr. 
^  10  Ed.  Sec.  1894 ;  jSlcDonald  v.  People, 
17  m.  588;  People  v.  Trim,  39  Cal.  75; 
People  V.  BarHc,  49  Cal.  842,  holding 
hat  de  facto  existence  Is  sufficient; 
cited  in  Miller  v.  People,  13  Colo.  168, 
51  Pac.  1025.  holding  that  some  proof 
>f  de  facto  existence  must  be  given; 
iUte  V.  Thompson.  28  Kan.  340,  holding 
It  fticto  •stottsct  ro»y  be  provtd  by 


general  reputation;  affirmed  in  Butler 
v.  State,  35  Fla.  247,  17  So.  551;  Thal- 
heim  v.  State,  38  Fla.  202.  20  So.  938; 
State  v.  Collins,  37  La.  Ann.  609;  State 
v.  Habib,  18  R.  I.  559.  30  Atl.  462;  nQtes 
on  Cal.  Rep.  3  Vol.  592. 

In  an  indictment  for  arson  for  the 
burning  of  a  building  insured  against 
the  loss  by  flre  by  a  duly  incorporated 
company,  with  intent  to  defraud  the 
company,  it  is  sufficient  for  the  people 
to  prove  a  corporation  de  facto,  and 
that  the  agent  by  whom  the  insurance 
was  made  was  an  agent  de  facto  of  the 
corporation.  The  compliance  of  the  for- 
eign corporation  with  the  law  of  this 
state  need  not  be  proved.  In  an  in- 
dictment for  arson  committed  with  in- 
tent to  defraud  an  insurance  company, 
a  variance  between  the  name  of  the 
company  as  charged  in  the  indictment 
and  as  proved  on  the  trial,  is  no  ground 
for  an  arrest  of  Judgment. — People  v. 
Hughes,  29  Cal.  257;  People  v.  Barric. 
49  Cal.  344;  People  v.  Leonard,  106  Cal. 
310,  39  Pac.  617;  People  v.  Oldham,  111 
Cal.  651,  44  Pac.  312;  State  v.  Cleveland. 
6  Nev.  18^. 
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Section  49S3.  Burglary  Defined:  Every  person  who 
enters  any  house,  room,  apartment,  tenement,  shop,  warehouse,  store, 
mill,  barn,  stable,  outhouse,  or  other  building,  tent,  vessel,  or  railroad 
car,  with  intent  to  commit  g^and  or  petit  larceny  or  any  felony,  is 
giiilty  of  burglary. 


1887  R.  S.  Sec.  7014;  1864  p.  448, 
Sec.  67. 

INDICTMENT  FOR  BURGLARY: 
Under  act  January  14,  1876,  Sec.  298, 
"Criminal  Practice"  and  being  Iden- 
tical with  above  section,  an  objec- 
tion to  a  chargre  or  indictment  for 
burglary,  that  It  does  not  •give  the  legal 
appellation  of  the  offense  attempted  to 
be  charged  and  Is  not  certain  as  to  the 
offense  attempted  to  be  set  forth,  can 
not  be   raised   for  the  first  time   in   a 


motion  in  arrest  of  Judgment. — People 
V.  Stapleton,  2  Idaho,  49.  3  Pac.  6. 

INDICTMENT,  ALLEGATION  AS 
TO  VALUE:  Under  revised  laws  page 
332,  Sec.  59.  being  identical  with  above 
section,  an  Indictment  '  charging  a 
breaking  and  entering  with  intent  to 
commit  larceny  need  not  allege  the 
value  of  the  property  intended  to  be 
stolen. — People  v.  Stapleton,  2  Idaho,  49, 
3  Pac.  6. 

Sec.  4938. 


Section  49SS.  Burgrlary,  Deg^rees :  Every  burglary  com- 
mitted in  the  night  time  is  burglary  of  the  first  degree,  and  every 
burglary  committed  in  the  day  time  is  burglary  in  the  second  degree. 


1887  R.  S.  Sec.  7015;  1864  p.  446, 
Sec.  59. 

DEGREES  OP  BURGLARY:  Under 
the  Code  as  it  now  stands,  the  Indict- 
ment ,to  cover  both  the  degrees  of 
burgrlary,  should  not  specify  that  the 
entry  was  either  by  day  or  night,  but 
should  charge  burglary  generally,  and 
leave  the  degree  to  be  determined  by 
the  Jury,  or,  In  case  the  defendant 
plead  guilty,  by  the  court.— People  v. 
Jefferson.  52  Cal.  452;  People  v.  Barn- 
hart,  59  Cal.  381.  Where  an  Information 
for  an  attempt  to  commit  burglary  fails 
to  specify  the  degree  of  the  crime 
charged  by  not  alleging  whether  the  at- 
tempt was  made  in  the  day  time  or  the 
night  time,  a  verdict  of  conviction  must 
find  the  degree  of  the  crime  of  which 
the  defendant  is  guilty;  a  mere  verdlot 
of  "guilty  as  charged"  is  Insufficient 
under  section  1157. — People  v.  Travers, 
73  Cal.  580,  15  Pac.  293;  People  v.  Ca- 
sey, 65  Cal.  260,  3  Pac.  874;  People  v. 
McGregor,  88  Cal.  140,  26  Pac.  97;  Peo- 
ple v.  Uriquidas,  96  Cal.  239,  31  Pac. 
62;   see  Sec.  5503. 

Bl'RGLARY  DEFINED:  As  a  lar- 
ceny actually  .committed  is  not  made 
an  element  in  the  offense  (of  burglary). 
It  can  not  be  needful  to  allege  one, 
either  generally  or  by  averment  of  the 
facts  entering  into  and  constituting  its 
definition.  A  forcible  entry  into  a 
building  with  a  larcenous  Intent  is  .'^11 
that  is  made  essential  to  the  crime. 
The  forcible  entry  and  the  intent  being 
found  or  given  the  crime  would  be 
complete  even  though  it  should  turn 
out  that,  contrary  to  the  calculations 
of  the  burglar,  the  building  was  empty* 
^FeopU  y.  3haber,  ZZ  CaL  86, 


In  People  v.  Soto,  58  Cal.  415,  the  de- 
fendant was  indicted  for  burglary,  in 
having  entered  a  dwelling  house  in  the 
night  time,  with  Intent  to  commit  petit 
larceny.  Upon  the  evidence  he  was 
found  guilty  of  burglary.  The  evidence 
of  a  woman  whjo  was  sleeping  in  the 
house  at  the  time,  that  she  believed 
that  he  entered  with  the  further  intent 
to  have  sexual  Intercourse  with  her 
was  held   of  no  consequence. 

Larceny  Is  not  necessarily  Included  ii 
burglary,  like  manslaughter  in  murder, 
within  the  sense  of  the  statute;  on  the 
contrary,  It  Is  no  part  of  It.  The  offense 
of  burglary  Is  complete  without  any 
larceny  being  committed. — Peopde  v. 
Garnett,   29   Cal.   622. 

BURGLARY.  FELONIOUS  INTENT, 
PRI\nr:  Parnell  Informed  the  sheriff 
that  Collins  had  requested  him  to  enter 
a  house  In  the  night  time,  and  steal 
therefrom  a  sum  of  money  which  he 
knew  to  be  concealed  there,  the  money 
lo  be  divided  between  them.  By  advice 
of  the  sheriff,  Parnell  agreed  to  do  so, 
for  the  purpose  of  entrapping  Collins, 
and  accordingly  entered  the  house,  se- 
cured the  money,  marked  It  so  it  could 
be  Identified,  and  after  delivering  it  to 
Collins,  gave  a  signal,  when  the  sheriff 
arrested  Collins  with  the  money  in  his 
possession.  Held,  that  inasmuch  as 
Parnell  alone  entered  the  building  and 
did  so  without  felonious  Intent,  there 
was  no  burglary  committed,  and  there- 
fore Collins  could  not  have  been  privy 
to  a  burglary. — People  v.  Collins,  53 
Cal.  185;  Allen  v.  State,  40  Ala.  384. 

The  court  upon  the  trial  among  other 
Instructions,  charged  the  Jury  as  fpN 
lowfi     'The  court  Inatructi  you  f)^ 
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the  state  must  prove  that  the  defend- 
ants, and  each  of  them,  had  the  Intent, 
to  steal  the  specific  coat  when  enteriner 
the  store.  If  one  defendant  had  such 
intent,  and  the  other  did  not,  when  en- 
tering said  store,  the  one  not  having 
such  intent,  at  the  time  of  entering 
should  be  acquitted.  Held,  a  correct  In- 
struction.—State  V.  Carroll,  13  Mont. 
246,  33  Pac.  688,  citing  Territory  v.  Dun- 
can, 5  Mont.  478,  6  Pac.  853;  Territory  v. 
Willard.  8  Mont.  328.  21  Pac.  301.  At 
common  law  the  crime  of  breaking  and 
entering  into  a  dwelling  house,  or  a 
building  immediately  connected  there- 
with, in  the  night,  with  intent  to  com- 
mit a  felony,  whether  such  felonious 
intent  be  executed  or  not — 4  Bl.  Com. 
224;  Allen  v.  State.  40  Ala.  334;  1 
Whart  Cr.  L.  10  Ed.  Sec.  758;  1  Mc- 
Clain  Cr.  L.  Sees.  492-495-496. 

DWELLING  HOUSE:  The  first  defi- 
nition of  the  offense  found  in  our  stat- 
ute (1850.  p.  235.  Sec.  58)  abolishes  all 
the  nice  distinction  of  the  common  law 
by  the  use  of  this  language.  "Any 
dwelling  house,  or  any  other  house 
whatever,  or  tent,  or  vessel  or  other 
water  craft"  language  broad  enough  to 
include  buildings  of  any  kind  and  used 
for  any  purpose.  The  statutes  was 
amended  in  1858  (p.  206)  so  as  to  in- 
clude the  case  of  an  intent  to  commit 
petit  larceny  which  It  did  not  previous- 
ly do.  In  making  the  amendment  the 
words  "any  house,  room,  apartment  or 
tenement"  were  substituted  for  the 
words  "any  dwelling  house,  or  any  other 
house  whatever."  The  word  "dwelling" 
was  omitted,  and  the  words,  "room  or 
apartment  or  tenement"  added.  It  was 
the  intention  on  the  part  of  the  legisla- 
ture, to  inclule  every  kind  of  building 
or  structure  "housed  in"  or  roofed,  re- 
gardless of  the  fact  whether  they  are 
at  the  time,  or  ever  have  been  inhab- 
ited by  members  of  the  human  family. 
A  house,  in  the  sense  of  the  statute, 
is  any  structure  which  has  walls  on 
all  sides  and  is  covered  by  a  roof. — 
People  v.  Stickman,  34  Cal.  242. 

The  mere  fact  that  one  person  is  with 
another  who  enters  a  dwelling  house 
and  steals  therefrom,  and  sees  him 
steal  without  interference  on  his  part 
to  prevent  it,  does  not  render  him  guil- 
ty of  the  crime  of  maliciously  entering 
a  dwelling  house  in  the  day  time  with 
intent  to  steal  property  therein,  nor 
will  the  proof  of  such  facts  cast  on 
him  the  burden  of  proving  himself  in- 
nocent.— People  V.  Ah  Ping,  27  Cal.  489. 
Every  sane  person  is  presumed  to  in- 
tend the  consequences  of  his  own  acts, 
and  that  an  unlawful  act  is  done  with 
unlawful  intent — People  v.  Kennedy,  55 
Cal.  201. 

One  who  enters  a  room  of  a  house 
witli    ^urvlATiout    intiPt    tnt#rg  th$ 


house  with  such  intent;  and  where  the 
room  is  known  as  a  ticket  oflSce,  it  is 
nroperly  described  as  "a  building,  to- 
wlt,  a  ticket  office." — People  v.  Young. 
65  Cal.  225,  3  Pac.  813;  Intent.  People 
V.  Morton,  72  Cal.  62.  13  Pac.  150;  Peo- 
ple v.  Barry,  94  Cal.  481;  People  v. 
Hall.  94  Cal.  595.  80  Pac.  150. 

INDICTMENT:  It  is  sufficient  if  the 
Information  charge  the  crime  in  the 
language  of  the  statute.— -People  v. 
Lewis,  61  Cal.  366. 

In  an  indictment  for  entering  a  room 
or  apartment  with  the  intention  to 
commit  larceny,  it  is  right  to  charge 
the  ownership  of  the  room  to  be  his 
who  rented  it  from  one  who  had  the 
general  superrvlsion  and  control  of  the 
whole  house,  and  occupied  the  same  as 
a  lodger.—People  v.  St  Clair.  38  Cal. 
137.  Indictment  need  not  allege  value 
of  property  intended  to  be  stolen.— Peo- 
ple V.  Stapleton,  2  Idaho,  49.  8  Pac.  G; 
People  V.  White,  116  Cal.  17.  47  Pac.  771. 

Where  the  indictment  describes  a 
particular  room  as  the  one  entered,  the 
prosecution  can  not  prove  that  defend- 
ant entered  a  different  room. — People  v. 
Barnes.  48  Cal.  551. 

Under  the  statutes  of  this  territory, 
in    order    to    constitute    the    crime    of 
burglary  in  the  day  time,  there  must 
be  a  breaking  and  entering  with  Intent 
to  commit  a  felony;   consequently,  the 
facts   which   make   up  the  constituent 
f  lements  of  the  felony,  and  which  show 
the  Intent  to  commit  the  same,  must 
be  alleged  in  the  indictment.     An  al- 
legation that  the  entry  was  made  with 
intent  to  commit  grand  larceny,  with- 
out  averring   the    value   of   the    prop- 
erty intended  to  be  stolen,   is  Insuffl- 
icent.— Territory    v.    Duncan,    5    Mont 
478,  6  Pac.  353.  Where  the  defendants 
broke  into  a  saloon  and  stole  a  lot  of 
cigars  and  wines,  two  indictments  were 
presented  against  them  by  the  grand 
jury;   one  for  larceny,  and  another  for 
burglary.     A  trial  under  the  first   re- 
sulted in  their  being  convicted  for  petit 
larceny;  and  upon  being  arraigned  un- 
der the  second,  they  entered  a  plea  in 
bar    their    conviction    aforesaid.      The 
court  sustained  the  plea.  Held,  that  un- 
der the  statutes  of  Montana  territory, 
the  said  defendants  had  not  been  put 
in  Jeopardy  for  the  crime  of  burglary 
upon    the   trial   of   the    indictment   for 
larceny,    and    that    the    district    court 
erred.— Territory    v.    Willard,    8    Mont 
328,  21  Pac.  30.  An  indictment  charging 
both  the  offense  of  larceny  and  burg- 
lary would  be  bad   under  section   188, 
division    3,    compiled    statutes. — People 
v.    Jefferson,   62   Cal.   542. 

The  hour  of  the  night  at  which  the 
burglary  is  committed  is  not  of  the 
eiMnot  of  tht  crimt,  ana  \X  ^ttd  not  1)f 
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averred  in  the  indictment — People  v. 
Burgess,   35   Cal.   115. 

By  the  Penal  Code,  as  amended  In 
1876,  burglary  committed  In  the  night 
time  is  buargalry  In  the  first  degree, 
and  burglary  committed  in  the  day  time 
is  burglary  in  the  second  degree.  An 
Indictment  should  therefore  charge 
burglary  generally,  and  leave  the  de- 
gree to  be  determined  by  the  verdict  if 
the  plea  is  not  guilty,  and  by  the  court 
if  the  plea  is  guilty. — People  v.  Jeffer- 
son, 52  Cal.  452;  People  v.  Bamhart,  69 
CaL  381;  People  v.  Travers.  73  Cal.  580. 
15  Pac.  293. 

INFORMATION:  An  Information 
charging  the  offense  in  the  language  of 
the  statute  is  sufficient— People  v. 
Murray,  67  Cal.  103,  7  Pac.  178;  People 
v.  Rogers.  81   Cal.  209.  22  Pac.  592. 

The  information  charged  that  the 
defendant  burglariously  entered  the 
building  of  "one  C.  E.  Benedict,  situ- 
ated in  Nineteenth  avenue,  between  K 
and  L  streets,  south  of  Grolden  Gate 
park,  in  the  city  and  county  of  San 
Francisco."  The  proof  was  that  one 
J.  S.  Benedict  was  interested  in  the 
building  with  one  C.  E.  Benedict  It 
is  argued  that  the  ownership  of  J.  S. 
Benedict  was  matter  of  essential  de- 
scription. It  does  not  appear  that  there 
was  any  other  building  in  the  locality 
which  would  correspond  to  the  descrip- 
tion in  the  information;  and  we  think 
the  variance  is  immaterial. — People  v. 
Bitancourt.  74  Cal.  188.  15  Pac.  744. 

An  information  for  burglary  which 
charges  the  defendant  with  having  fe- 
loniously entered  the  house,  room, 
apartment,  tenement,  shop,  warehouse, 
store,  and  building  of  the  San  Diego 
and  Coronado  Water  Company,  with 
intent  then  and  there,  and  therein  to 
commit  larceny,  charges  but  one  of- 
fense.— People  v.  Henry,  77  Cal.  445; 
19  Pac.  830;  People  v.  Hall,  94  Cal.  595, 
30  Pac.  7.  Ownership  of  property  suf- 
ficiently alleged. — People  v.  Henry,  n 
Cal.  445:  People  v.  Smith,  86  Cal.  238, 
24  Pac.  988,  holding  that  degree  of  in- 
tended larceny,  as  it  is  immaterial  to 
the  offense.  See  People  v.  Wilson,  58 
Cal.  104:  People  v.  Jefferson,  52  Cal. 
452:  People  v.  Bamhart,  59  Cal.  381: 
People  V.  Travers,  73  Cal.  580,  15  Pac. 
293. 

An  information  should  be  set  aside 
where  the  offense  is  found  neither  in 
the  commitment  nor  depositions. — Peo- 
ple V.  Parker.  91  Cal.  91,  27  Pac.  537; 
see  People  v.  Christian.  101  Cal.  471,  35 
Pac.  1043;  People  v.  Howard.  Ill  Cal. 
655,  44  Pac.  342. 

AUTHORITY  OF  DISTRICT  AT- 
TORNEY: The  district  attorney  may 
fine  an  information  based  either  upon 
the  offense  set  out  in  the  commitment 
or  upon  tlie  (acta  diicloMd  by  th9  4tp« 


ositions;  but  that  is  the  limit  of  his 
authority. — People  v.  Parker,  91  Cal. 
91,  but  contra,  see  People  v.  Christian, 
101  Cal.  471.  35  Pac.  1043.  People  v. 
Howard,  111  Cal.  655,  44  Pac.  342. 

While  it  may  not  in  all  cases  be  nec- 
essary, in  charging  the  offense  of  burg- 
lary, to  allege  the  ownership  of  the 
property  entered,  yet  such  allegation  is 
necessary  where  it  constitutes  the  en- 
tire and  only  description  of  the  prop- 
erty entered;  and  if  such  description  m 
the  information  is  wholly  different 
from  that  contained  in  the  complaint 
and  depositions  the  information  should 
be  set  aside. — People  v.  Parker,  91  Cal. 
91,  27  Pac.  637. 

EVIDENCE:  A  conviction  of  burg- 
lary may  be  had  on  circumstantial  ev- 
idence, although  no  witness  actually 
»aw  the  defendant  break  and  enter  the 
burglarized  premises,  or  saw  him  in 
the  vicinity  about  the  time  the  burg- 
lary was  committed. — People  v.  Plynn, 
73  Cal.  511.  15  Pac.  102.  Evidence  is  ad- 
missible that  articles  In  the  house  burg- 
larized on  the  night  of  the  burglary 
were  found  In  the  possession  of  the  de- 
fendant on  the  following  morning  sev- 
eral miles  from  the  place  where  the 
crime  was  committed.  —  People  v. 
Lowry,  70  Cal.  193,  11  Pac.  605. 

Upon  the  trial  of  one  charged  with 
burglary,   the  jury  were  properly  told 
that  the  case  must  be  decided  by  ref- 
erence  to    the   evidence   bearing    upon, 
the  issues,  and  that  it  was  of  no  conse- 
quence    whether    the    defendant     ^^ti^^— 
married  or  single. — People  v.  Young,  6&^ 
Cal.  225,  3  Pac.  813;   as  to  evidence  ogS 
ownership  see   People   v.   McGllver,   SCB 
Cal.  55.  7  Pac.  49;   People  v  Smith.  7S^ 
Cal.  554.  21  Pac.  963;  People  v.  Hall.  9^ 
Cal.  595,  3  Pac.  7;   People  v.  Barry.  9#^* 

Cal.  481,  29  Pac.  1026;   People  v.  Har 

mon,   85   Cal.   374,   24  Pac.   706;    Peopl«^ 
V.    Phelan,    93    Cal.    Ill,    28    Pac.    855;^ 
proof  of  venue.  People  v.  Ellsworth,  9^^ 
Cal.    594,    28    Pac.    604. 

Confessions  to  oflflcers. — Territory  v^ 
McClin,    1   Mont.   394. 

BURGLARIOUS  TOOLS:  Defendan^^ 
was  charged  with  burglary  for  enter  ^ 
ing  the  house,  etc.,  of  S.  with  inten-.'^ 
then  and  there  to  commit  larceny;  h^  -^ 
was  arrested  on  the  second  floor  of  th-  -^ 
same  in  a  closet:  burglar's  tools  wer  "* 
found  on  top  of  a  vault  in  the  houac^ 
and  a  hole  in  the  vault  of  the  dept"— ^ 
of  two  feet;  and  other  tools  of  a  siml^^ 
lar  character  were  found  in  the  des^ 
fendant's  trunk  in  a  room  occupied  l^^ 
him  in  San  Francisco.  Held,  that  tte^  - 
tools  found  in  the  house  of  S.  and  tho^^ 
found  in  trunk  of  defendant  were  a^^ 
misslble  in  evidence. — People  v.  Hop^P^ 
62  Cal.  291. 

INSTRUCTIONS:      An      instrucUc^^ 
that  *'it  defenOMts  took  tbo  quUtf  ^f 
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I  sunset  and  sunrise,  they  com- 
i  burglary  In  the  first  degree/* 
ective,  and  constitutes  substantial 

although  there  had  been  previous 
ictions  given  which,  when  con- 
i  with  the  latter  instruction, 
I  remedy  the  defect.  The  instruc- 
s  given  was  without  qualiflcation, 
L  would  be  unsafe  to  assume  that 
iury  understood  it  otherwise. — 
e  V.  Casey,  66  Cal.  260,  3  Pac.  874. 
iction,  presumption.  People  v. 
»n.  72  Cal.  62,  16  Pac.  150.  Where 
formation  charges  a  burglary  in 
he  defendant  entered  the  building 
Intent  to  commit  larceny,  it  is  not 
to  refuse  to  charge  the  Jury  that 
efendant  could  not  be  convicted 
i  he  entered  with  intent  to  commit 
i  felony." — People  v.  Young,  66 
!25,  21  Pac.  963.  Misleading  in- 
4on  as  to  measure  of  proof. — Peo- 

Hall,  94  Cal.  695,  3  Pac.  7;   Peo- 

Wheatley,  88  Cal.  114,  26  Pac.  95; 
e  v.  Urquidas,  96  Cal.  239,  31  Pac. 

m  the  trial  of  an  indictment  for 
iry,  for  entering  a  barn  with  in- 
;o  commit  larceny,  it  was  admit- 
y  the  defendant  that  he  entered 
arn  to  sleep,  and  on  waking  in 
lorning  saw  some  harness  there, 
tole  it:  and  the  court  instructed 
iry  that  every  person  is  presumed 
end  the  consequences  of  his  own 
and  that  an  unlawful  act  is  done 
an  unlawful   Intent.     It  was  ob- 

iction  49S4.  Punishment  of  Burglary:  Burglary  of 
irst  degree  is  punishable  by  imprisonment  in  the  State  prison  for 
ess  than  one  nor  more  than  fifteen  years.  Buglary  of  the  second 
ee  is  punishable  by  imprisonment  in  the  State  prison  for  not  more 
five  years. 

7  R.  S.  Sec.  7016;   1864  p.  446,  Sec.   59. 

teflon  49SS.     might  lime  Defined:      The  phrase  "nigh: 
as  used  in  Section  4933  means  the  period  between  sunset  and 
ise. 

1  R.  S.  Sec.  7017;   1864  p.  446,  Sec. 

JHT  TIME:  Where  on  trial  for 
ary.  It  was  shown  that  the  break - 
nd  entering  a  dwelling  house,  etc., 
I  constituted  the  offense  was  done 
;en  the  hours  of  six  and  seven 
k  in  the  afternoon  on  the  Slst 
)f  August,  and  that  at  the  time 
was  light  enough  out  of  doors  to 
m  a  man's  features  across  the 
u  As  the  sun  at  that  date  did 
»t  until  about  half  past  six  o'clock, 
iS  not  appear  that  it  was  proved 
e  presecutlon  that  it  was  commit - 
n  the  night  time.  Besides,  the 
nee  of  sufficient  daylight  to  dls- 
a  man's   features  has   long  been 


Jected  to  this  instruction,  that  it  in  ef- 
fect directed  the  jury  that  an  unlawful 
intent  In  entering  the  barn  was  to  be 
presumed  from  the  unlawful  act  of  en- 
tering: but  held  by  the  court,  that  In 
view  of  the  other  instruction,  cited  In 
the  opinion,  the  Jury  could  not  have  be- 
lieved the  instruction  as  conveying  this 
meaning,  and  could  not  have  been 
misled  by  it. — People  v.  Kennedy,  56 
Cal.  201. 

INSTRUCTION,  POSSESION  OF 
STOLEN  PROPERTY:  A  charge  to  a 
Jury  upon  the  trial  of  a  defendant 
convicted  of  burglary,  that  "if  the  Jury 
believe  certain  property  to  have  been 
stolen,  proof  of  its  possession  Is  not, 
of  itself  alone,  sufficient  to  Justify  the 
conviction  of  the  defendant,  but  is  a 
circumstance  whloh,  if  not  satisfactor- 
ily explained,  tends  to  establish  guilt, 
and  when  taken  in  connection  with 
other  evidence,  may  be  sufficient  to 
satisfy  the  minds  of  the  Jurors  of  the 
guilt  of  the  accused:  but  you  can  not 
find  a  person  gruilty  upon  proof  of  pos- 
session of  stolen  property  alone,  with- 
out any  other  evidence  to  explain  Its 
possession,*'  is  not  prejudicially  erro- 
neous, and  would  carry  to  the  Jury  the 
idea  that  the  possession  of  the  stolen 
goods  unexplained,  would  of  itself  be 
insufficient  to  Justify  a  conviction. — 
People  V.  Harmon,  85  Cal.  374,  24  Pac. 
706. 

Sec.  4932. 


adopted  as  a  criterion  to  determine 
whether  or  not  an  act  was  done  in  the 
night  time  within  the  meaning  of  the 
law  applicable  to  the  crime  of  burglary. 
Held,  that  the  offense  was  not  proven. 
—People  V.  Griffin,  19  Cal.  678;  State  v. 
Bancroft,  10  N.  H.  105;  State  v.  Mc- 
Knight.  HI  N.  C.  692,  16  S.  E.  319: 
People  V.  McCarty,  117  Cal.  66,  48  Pac. 
984. 

Night  time,  according  to  the  late 
English  common  law,  extends  from  the 
termination  of  daylight,  beginning  ^t 
the  time  when  the  countenance  ceases 
to  be  reasonably  discerned,  and  ex- 
tending to  the  earliest  dawn  of  the  next 
morning. — 1  Whart.  Cr.  L.  10  Ed.  Sec. 
807,    and    citations.      But    whether   the 
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oftense  was  committed  in  tlie  ni^ht  is  proof.  The  question  of  time  is  for  the 
to  be  inferred  from  the  facts,  and  iio  jury. — 1  Whart.  Cr.  L.  10  Ed.  Sec.  808. 
presumption  of  law  will  suffice  for  this 

Section  4936.  Guilty  Possession  eC  Burglarious  Im- 
plements: Every  person  having  upon  him,  or  in  his  possession,  a 
pick-lock,  crow,  key,  bit,  or  other  instrument  or  tool,  with  intent 
feloniously  to  break  or  enter  into  any  building,  or  who  shall  know 
ingly  make  or  alter,  or  shall  attempt  to  make  or  alter,  any  key  or 
other  instrument  above  named,  so  that  the  same  will  fit  or  open  the 
lock  of  a  building,  without  being  requested  so  to  do  by  some  person 
having  the  right  to  open  the  same,  or  who  shall  make,  alter,  or  re- 
pair, any  instrument  or  thing,  knowing,  or  having  reason  to  believe, 
that  it  is  intended  to  be  used  in  committing  a  misdemeanor  or  felony, 
is  guilty  of  misdemeanor.  Any  of  the  structures  mentioned  in  Sec- 
tion 4932  shall  be  deemed  to  be  a  building  within  the  meaning  of  this 
Section. 

1887  R.  S.  Sec.  7022;  1864  p.  467.  Secl33. 

FORGING   AND   COUNTERFEITING. 

Section  49Sr.    Forgery  orWiils,  €on¥eyances,  Notes, 
Bonds,  etc:  Every  person  who,    with    intent    to   defraud  another, 
falsely  makes,  alters,  forges  or  counterfeits  any  charter,  letters-patent, 
deed,   lease,   indenture,   writing  obligatory,   will,   testament,   codicil, 
annuity,  bond,  covenant,  bank  bill  or  note,  post  note,  check,  draft, 
bill  of  exchange,  contract,  promissory  note,  due  bill  for  the  payment 
of  money  or  property,  receipt  for  money  or  property,  passage  ticket, 
power  of  attorney,  or  any  certificate  of  any  share,  right,  or  i^^^^erest 
in  the  stock  of  any  corporation  or  association,  or  any  controller's 
warrant  for  the  payment  of  money  at  the  treasury,  county  order  or 
warrant,  or  request  for  the  payment  of  money,  or  the  delivery  t>f 
goods  or  chattels  of  any  kind,  or  for  the  delivery  of  any  instrument    ' 
of  writing,  or  acquittance,  release,  or  receipt  for  money  or  goods,  oi — 
any  acquittance,   release,   or  discharge   for  any  debt,   account,   suit,^« 
action,  demand,  or  other  thing,  real  or  personal,  or  any  transfer  oi — 
assurance  of  money,  certificates  of  shares  of  stock,  goods,  chattels,  or^ 
other  property  whatever,  or  any  letter  of  attorney,  or  other  power  tocr 
receive  money,  or  to  receive  or  transfer  certificates  of  shares  of  stocl^ 
or  annuities,  or  to  let,  lease,  dispose  of,  alien,  or  convey  any  goods^  - 
chattels,  lands  or  tenements,  or  other  estate,  real  or  personal,  or  an>^ 
acceptance  or  indorsement  of  any  bill  of  exchange,  promissory  note  — 
draft,  order,  or  assignment    of    any    bond,    writing    obligatory,  o^- 
promissory  note  for  money  or  other  property,  or  counterfeits  or  forger:^ 
the  seal  or  handwriting  of  another;  or  utters,  publishes,  passes,  o  «- 
attempts  to  pass,  as  true  and  genuine,  any  of  the  above  named  falsest 
altered,  forged  or  counterfeited  matters,  as  above  specified  and  des^ 
scribed,  knowing  the  same  to  be  false,  altered,  forged,  or  counterfeitec:^ 
with  intent  to  prejudice,  damage  or  defraud  any  person;  or  who,  wittf= 
intent  to  defraud,  alters,  corrupts  or  falsifies  any  record  of  any  wil — ^ 
codicil,  conveyance,  or  other  instrument,  the  record  of  which  is  t^ 
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ividence,  or  any  record  of  any  judgment  of  a  court,  or  *'  ;  -e- 
)f  any  officer  to  any  process  of  any  court,  is  guilty  of  a  forgery. 


R.  S.  Sec.  7028;  1864  p.  462.  Sec. 

IGERY.  INSTRUMENTS 

ED  OR  COUNTERFEITED;  If 
i^nal  instrument  allesred  to  have 
forged  or  counterfeited  is  void 
ts  face,  an  indictment  for  forgery 
3t  lie  for  counterfeiting  such  in- 
*nt. — People  v.  Heed,  1  Idaho, 
Lbbott  V.  Rose,  62  Me.  194. 
rery  is  the  signing  by  one,  with- 
thority  and  falsely,  and  with  in- 
3  defraud,  the  name  of  another 

instrument  which,  if  genuine, 
pparently  be  of  legal  efficacy  or 
lundation  of  a  legal  liability. — 
V.  Thompson,  19  Iowa,  299. 

essence  of  the  crime  of  forgery 
ts  in  doing  an  act.  with  the  in- 

0  defraud. — State  v.  Pierce.  8 
231. 

writing  forged  must  subject  the 
affected  to  legal  liability,  if  gen- 
-Waterman  v.  People,  67  111.  91. 
rery  is  the  making  of  any  false 
xient  for  the  purpose  of  fraud  and 
—3  Chitt  Cr.  L.  1022. 
forging  of  any  writing  by  which 
ion  might  be  prejudiced  is  for- 
t  common  law. — State  v.  Kimball, 
.  409. 

1  not  essential  to  the  crime  of 
y  that  the  person  in  whose  name 
strument  purports  to  be  made, 
have  legal  capacity  to  make  it. 
iifflcient  if  it  is  made  with  intent 
raud,  and  on  its  face  would  be 

to  defraud.— State  v.  Eades,  68 
0. 

alteration  of  a  check  already 
with  intent  to  defraud  another  is 
y. — People  v.  Brotherton,  47  Cal. 

ng  in  deed  without  a  power  of 
ey  is  a  criminal  act  and  makes 
irty  so  filling  liable  to  a  prose - 

for  forgery. — Wilson  v.  South 
romm'rs,  70  111.  46. 
her  the  fact  that  the  drawer  of 
rged  check  is  a  fictitious  person 
le  fact  that  the  drawer  had  no 
in  the  bank  at  the  time  the  or- 
as  drawn,  is  any  defense  in  an 
nent  for  forgery. — Thompson  v. 
49  Ala.  16. 

lere  are  two  persons  of  the  same 
and  one  of  them  signs  that  name 
es,  with  the  intention  that  the 
may  be  used,  in  trade,  as  the 
of  the  other.  It  Is  forgery. — Bar- 
.  State,  29  Ga.  127. 
fre  A.,  for  the  purpose  of  defraud - 
,  procured  C,  an  Innocent  party, 

the  name  of  B.  to  a  prommissory 
by   falsely   representing   that    C. 


was  authorized  by  B.  so  to  do;  held, 
that  A.  was  guilty  of  forgery. — Gregory 
V.   State,   26   Ohio   St,   610. 

Where  one  executes  and  issues  an  in- 
strument purporting  on  its  face  to  be 
executed  by  him  as  the  agent  of  a  prin- 
cipal therein  named,  he  is  not  guilty  of 
forgery,  either  at  common  law  or  un- 
der the  statutes  of  this  state,  even 
though  he  has  had  in  fact  no  authority 
from  such  principal  to  execute  the 
same.  The  fact  that  such  principal 
is  a  corporation  incapable  of.  acting, 
except  through  its  officers,  by  one  of 
whom  the  instrument  is  executed,  does 
not  alter  the  rule. — Mann  v.  People 
(N.  Y.).  IB  Hun.  155;  People  v.  Shot- 
well,  27  Cal.  394;  Fuller  v.  Ferguson.  26 
Cal.  546. 

A  forged  Instrument  though  un- 
stamped may  be  used  as  evidence 
against  the  defendant,  and  the  offense 
is  complete  whether  the  instrument  is 
stamped  or  not. — People  v.  Frank,  28 
Cal.  507. 

To  constitute  the  crime  of  possessing 
forged  notes  with  intent  to  pass  them, 
it  is  not  necessary  that  the  intent  to 
fill  up  unfinished  notes  should  be  prov- 
en by  an  attempt  to  do  so.  The  person 
in  possessin  may  be  unable  to  do  so. 
He  may  Intend  to  do  it  or  to  cause  it 
to  be  done  at  some  future  time.  His  in- 
tention may  be  sufficiently  manifest  by 
the  circumstances  of  his  possession 
alone.— People  v.  Ah.  Sam.  41  Cal.  645; 
Wright  V.  Carillo,  22  Cal.  595;  Fuller  v. 
Ferguson.  26  Cal.  546;  People  v.  Ferris. 
56  Cal.  442;  People  v.  Cummlngs,  57 
Cal.   938. 

WANT  OF  AUTHORITY:  Conviction 
of  forgery  can  be  had  only  on  proof 
that  the  person  who  signed  another's 
name  did  so  without  authority. — People 
V.  Lundin,  117  Cal.  124,  48  Pac.  1024. 

When  one  without  authority  executes 
a  receipt  for  money,  purporting  on  its 
face  to  be  executed  by  him  as  agent 
for  the  person  whose  name  he  signs,  he 
is  not  guilty  of  forgery  at  common  law, 
or  under  Pen.  Code,  Sec.  470.  which 
enumerates  the  kind  of  writing  which 
may  be  subject  of  forgery.-r— People  v. 
Bendit,  111  Cal.  274,  48  Pac.  901. 

The  false  and  fraudulent  indorse- 
ment of  a  certificate  of  record  on  a 
deed,  purporting  to  be  made  and  signed 
by  the  recorder  in  his  own  hand  writ- 
ing, is  forgery,  under  Pen.  Code,  Sec. 
470;  providing  that  one  who  counter- 
terfelts  or  forges  the  seal  or  handwrit- 
ing of  another  is  guilty  of  forgery. — 
People  v.  Turner,  113,  Cal.  278,  45  Pac. 
331. 

A  mere  account  which  creates  no  ob- 


162 


FORGERY  AND  COUNTERFEITING 


OK  ccxn 


ligation,  and  Is  of  Itself  neither  an 
evidence  of  debt  nor  of  title,  is  not  the 
subject  of  forgery,  as  being  within  the 
meaning  of  the  words  "other  instru- 
ment, if  otherwise  construed."  State  v. 
Heaton,  17  Wash.  310,  49  Pac.  493. 

The  fraudulent  and  felonious  indorse- 
ment of  the  name  of  the  payee  of  a 
certificate  of  deposit  thereon  by  anoth- 
er is  forgery,  although  the  name  Is  mis- 
spelled.—People  V.  Alden,  113,  Cal.  264, 
45  Pac.  327. 

It  is  forgery  to  sign  a  check  of  ap- 
parent legal  efficiency  in  an  assumed 
or  fictitious  name,  if  done  with  intent 
to  defraud  the  payor. — State  v.  Vine- 
yard,  16  Mont   138.  40  Pac.  173. 

It  is  no  defense  to  a  charge  of  pass- 
ing a  forged  check  that  the  considera- 
tion of  the  check  was  for  cigars  and 
liquors  passed  in  a  house  of  prostitu- 
tion, where  the  proprietor  had  no  li- 
cense to  sell  the  same. — Dunn  v.  Peo- 
ple, 4  Colo.  126;  see  State  v.  Brett,  16 
Mont.  360,  40  Pac.  873. 

An  indictment  for  passing  a  forged 
check,  which  fails  to  state  that  defend- 
ant knew  the  same  was  forged,  is  de- 
fective.— People  V.  Smith,  103  Cal.  563, 
37  Pac.  516. 

An  indictment  for  forgery,  which 
fails  to  allege  that  the  forgery  was 
done  with  intent  to  defraud,  is  defect- 
ive.—People  V.  Turner,  113  Cal.  278,  45 
Pac.  331. 

An  information  charging  forgery  in 
ordinary  and  concise  language,  need 
not  set  out  a  copy  of  the  instrument  al- 
leged to  have  been  forged. — State  v. 
Wright,  9  Wash.  96,  37  Pac.  313. 

VARIANCE:  Middle  initial  of  a 
name  is  not  material. — People  v.  Smith, 
103  Cal.  563,  37  Pac.  616. 

Evidence  of  the  teller  of  a  bank  on 
which  a  check  was  drawn  that  no  per- 
son of  the  name  signed  thereto  had  an 
account  with  the  bank  Is  prima  facie 
evidence  that  the  check  was  fictitious. 
— People  V.  Eppinger.  105  Cal.  36.  38 
Pac.  538. 

Where  the  uttering  of  a  forged  check 
is  forgery,  a  verdict  finding  defendant 
guilty  of  "uttering  a  forged  check"  as 
charged  in  the  Indictment  is  sufficient 
to  sustain  a  conviction  for  forgery. — 
State  v.  Malish.  15  Mont.  506,  39  Pac. 
739. 

The  crime  of  forgery,  as  defined  by 
Section  470  of  the  Penal  Code,  and  that 
of  passing  a  fictitious  check  with  In- 
tent to  defraud,  under  Section  476  of  the 
same  code,  are  different  offenses,  and 
the  entry  of  a  Judgrment  for  forgery 
upon  a  charge  of  passing  a  Qctitious 
check  is  a  material  variance,  for  which 
the  judgment  must  be  set  aside,  witn 
directions  to  enter  a  Judgment  in  ac- 


cordance  with   the   charge. — People  v. 
Eppinger,  114  Cal.  350,  46  Pac.  97. 

A  charge  of  forged  indorsements  of  a 
check  is  not  well  laid  where  the  words 
"falsely  and  feloniously*'  are  omitted, 
and  there  is  nothing  to  negative  tbe 
authority  of  the  defendant  to  make  the 
indorsements. — People  v.  Dole,  122  CaL 
486,  55  Pac.  581. 

Information  for  forgery,  suflElclency 
of.— People  V.  King,  125  Cal.  869,  58 
Pac.  19. 

The  want  of  an  internal  revenue 
stamp  does  not  prevent  an  order  for  the 
payment  6f  money  from  being  a  subject 
of  forgery,  although  the  federal  stat- 
ute provides  that  such  an  instrument 
unless  stamped,  shall  be  invalid  and  of 
no  effect,  and  not  admissible  in  evi- 
dence.— Thomas  v.  State  (Tex..  Or. 
App.),  46  L.  R.  A.  454,  and  notes  there- 
under. 

UTTERING  FORGED  INSTRU- 
MENTS: To  utter  and  publish  a  docu- 
ment is  to  offer  directly  or  Indirectly, 
by  words  or  actions,  such  document  as 
good.  Passing  a  paper,  under  the  stat- 
ute, it  is  said,  is  putting  It  off  in  pay- 
ment or  exchange.  To  constitute  tbe 
offense  of  uttering  and  publishing  it  is 
necessary  that  there  should  be  a  knowl- 
edge of  the  falsity  of  the  document: 
and  this  is  in  itself  implied  In  an  IntenU 
to  defraud.— 1  Whart.  Cr.  L.  10  Ed.  Sec— 
703. 

If  a  forged  order  is  made  payable  to^ 
the  defendant,  it  is  sufficient  to  charg<e^ 
him  in  the  indictment  with  utterineSS 
and  passing  the  same  to  another  wltfa^ 
intent  to  defraud,  without  charging  an^ 
indorsement.  The  manner  in  which  thc^ 

fraud  was  committed  is  a  matter  of  evi 

dence. — People  v.  Ah  Woo,  28  Cal.  206-^ 

If  a  forged  order  is  made  payable  tcc= 
the  defendant,  it  is  sufficient  to  charged 
him  in  the  indictment  with  utterin^S 
and  passing  the  same  to  another  wltl= 
intent  to  defraud,  without  charging  ar^3 
indorsement.  The  manner  in  which  th^^ 
fraud  was  committed  Is  a  matter  o:  « 
evidence. — People  v.  Ah  Woo,  28  Ca^tf 
205. 

Purpose  of  the  statute  against  for^ 

geries. — People    v.    Tomlinson.    36    Ca 

503. 

Forgery,  indictment  for.  Sufficiency^ 
of  evidence. — State  v.  Lane,  80  N.  C^^ 
407,  and  cases  cited. 

Forging    a    document    and    utterli= — = 
that   document  are   two   separate 
distinct  offenses,  and  hence  the  cl: 
of  one  in  an  information,  will  not  1^    " 
elude  a  charge  of  the  other. — State 
Snow,  30  La.  Ann.  401. 

A  forged  check  was  passed  In  rnnsfc    ^ 
eration  of  illicit  intercourse,  and  cigtjm^n 
and  liquors  sold  without  license  aC.     ^ 
house  of  prostitution:  that  the  law  ^»«v/r 
violated   in   selling  liquors  and   cigsuv 
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wise  alTected  or  modified  the 
lal  character  of  the  act. — Dunn  v. 
S  4  Colo.  126. 

M>ii8titute  an  uttering  of  a  forged 
ment,  it  is  not  necessary  that  the 
ment  should  have  been  actually 
ed  as  genuine  by  the  party  upon 

the  attempt  to  defraud  is  made; 
nough  if  it  be  offered  as  genuine 
lared  or  asserted  by  words  or  ac- 
to  be  good. — People  v.  Caton,  25 
888. 

iging  a  suit  at  law,  as  counsel, 
a  forged  note,  and  recovering 
lent  thereon,  and  the  filing  a  bill 
Torce  payment  of  the  Judgment 
n,  and  the  filing  a  bill  to  enforce 
jnt  out  of  the  real  estate  of  H. 
Lving  the  same  sold  and  receiving 
oceeds,  the  same  being  done  with 
lowledge  that  the  note  was  a  for- 
was  an  attempt  to  employ  the 
lote  as  true,  within  the  meaning 
e    statute. — Cahoon    v.    Com.    20 

738. 

^ring  forged  notes  is  indictable  at 
on  law.— 1  Whart.  Cr.  L.  10  Ed. 
704,  and  citations;  see  also  1 
u  Cr.  L.  10  Ed.  Sees.  706,  707.  708, 
[..  and  citations;  State  v.  Evans 
,),  28  L.  R.  A.  127;  State  v. 
1,  15  Mont.  506.  39  Pac.  739. 
jery.  Uttering  forged  instrument. 
.  Information. — Ex  parte  Pinley, 
.  262,  5  Pac.  222. 

:ADINGS:  Forging,  attempting 
B,  and  passing  as  genuine  a  check, 
rged  in  the  various  counts  of  an 
ment  so  as  to  show  in  each  that 
.me  check  is  referred  to,  consti- 
ut  one  crime. — People  v.  Shotwell, 
.400. 
ctment  can   charge  but  one  of- 

but  objection  on  this  ground 
be  raised  by  demurrer,  not  by 
1  in  arrest  of  Judgment. — People 
twell,  27  Cal.  394.  Cited  in  Peo- 
Frank,  28  Cal.  513,  holding  that 
lictment  for  forgery  may  charge 
i  acts  enumerated  in  the  statute 
s  same  count  or  In  different 
i;  People  v.  Garnett,  29  Cal.  626, 
*  point  that  objection  must  be 
by  demurrer;  People  v.  De  La 
I,  31  Cal.  461,  holding  that  only 
Tense  was  charged;  People  v.  Jim 
Cal.  62,  to  the  point  that  objec- 
.o  description  of  money  stolen 
)e  taken  by  demurrer:  afflrmed  in 
J  V.  Burgess.  35  Cal.  118;  cited  in 
f  V.  Mitchell.  92  Cal.  591, 
ac.  597,  holding  that  while 
8     proper     to     combine     In     the 

information  charges  of  forg- 
id  of  uttering,  yet  the  intent  to 
d  not  being  specifically  alleged, 
'  trial  must  be  granted,  and  a 
iformation  filed;  People  v.  Smith, 
J.  666,  37  Pac.  516,  holding  that 


where  one  count  is  bad  and  another 
good,  but  the  lower  court  holds  both 
good  and  there  is  a  verdict  of  guilty  on 
both,  it  is  error;  dissenting  opinion  in 
People  V.  Thompson,  111  Cal.  254,  43 
Pac.  748,  a  majority  of  the  court  hold- 
ing that  where  several  acts  were 
charged  in  one  count,  the  offense  was 
established  by  proof  of  any  one  «»f 
them;  and  in  People  v.  Gusti,  113  Cal. 
179,  45  Pac.  263,  holding  that  a  number 
of  acts  charged  in  one  county  were 
really  but  one  offense.  Cited  in  dissent- 
ing opinion  in  Territory  v.  Duffleld,  1 
Ariz.  70,  a  majority  of  the  court  holding 
an  indictment  bad  for  charging  two  of- 
fenses; People  V.  Stapleton,  2  Idaho. 
52,  3  Pac.  6,  to  the  point  that 
objection  to  sufficiency  of  indict- 
ment must  be  raised  by  demur- 
rer; People  V.  O'Callaghan,  2  Idaho, 
146,  9  Pac.  414,  holding  that  con- 
viction may  be  had  for  lower  degree  of 
the  offense  charged,  but  not  for  a 
higher;  People  v.  Morris,  80  Mich.  636, 
45  N.  W.  591,  holding  that  on  a  plea  of 
guilty  to  two  counts,  charging  different 
degrees,  it  was  proper  to  punish  for  the 
highest,  and  to  same  effect,  as  to  ver- 
dict of  guilty,  in  State  v.  Core,  70  Mo. 
496;  Territory  v.  Poulier,  8  Mont.  150, 
91  Pac.  594,  holding  that  two  counts  for 
forgery  of  a  note  charged  different  of- 
fenses, because  it  was  not  averred  that 
the  notes  were  the  same;  Thompson  v. 
People,  4  Neb.  526,  holding  that  it  was 
too  late  on  appeal  to  raise  the  objection 
that  an  indictment  charged  several  of- 
fenses; State  V.  Malim,  14  Nev.  290, 
holding  that  two  counts  charged  but 
one  offense;  and  in  note  on  this  point 
in  58  Am.  Dec.  247-250;  notes  on  Cal. 
Rep.  2  Vol.  452-453;  see  People  v.  Ah 
Woo  28  Cal.  208.  If  forged  or  counter- 
feit order  is  in  the  Chinese  language,  to 
set  it  out  in  English  in  the  indictment 
is  good.— Id;  People  v.  Ah  Sing,  17  Cal. 
598;  People  v.  Vance,  21  Cal.  403;  Peo- 
ple V.  King,  27  Cal.  507;  People  v. 
Littlefield,  5  Cal.  866:  People  v.  Ybarra. 
17  Cal.  166,  2  Whart.  Cr.  L.  10  Ed.  Sec. 
1466. 

An  indictment  for  forgery  which  fails 
to  allege  that  the  forgery  was  done 
with  intent  to  defraud,  is  defective. — 
People  V.  Turner,  113  Cal.  278,  45  Pac. 
331. 

An  Indictment  for  passing  a  forged 
check,  which  fails  to  state  that  de- 
fendant knew  the  same  was  forged,  is 
defective. — People  v.  Smith,  103  Cal. 
563,  37  Pac.  516. 

An  information  charging  forgery  In 
ordinary  and  concise  language,  need 
not  set  out  a  copy  of  the  instrument 
alleged  to  have  been  forged. — State  v. 
Wright.  9  Wash.  96,  37  Pac.  313. 

VARIANCE:       Middle    initial    of    a 
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name  is  not  material. — People  v.  Smith, 
103  Cal.  663.  37  Pac.  616. 

Evidence  of  the  teller  of  a  bank  on 
which  a  check  was  drawn  that  no  per- 
son of  the  name  slsmed  thereto  had  an 
account  with  the  bank  is  prima  facie 
evidence  that  the  check  was  fictitious. 
— People  V.  £}ppinser,  106  Cal.  36,  88 
Pac.  538. 

Where  the  uttering  of  a  forged  check 
is  forgery,  a  verdict  finding  defendant 
guilty  of  "uttering  a  forged  check'*  as 
charged  in  the  indictment  is  suflflcient 
to  sustain  a  conviction  for  forgrery. — 
State  V.  Malish,  16  Mont  606,  39  Pac. 
739. 

The  crime  of  forgery,  as  defined  by 
Section  470  of  the  Penal  Code,  and  that 
of  passing  a  fictitious  check  with  intent 
to  defraud,  under  Section  476  of  the 
same  code,  are  different  offenses,  and 
the  entry  of  a  judgment  for  forgery 
upon  a  charge  of  passing  a  fictitious 
check  is  material  variance,  for  which 
the  Judgment  must  be  set  aside,  with 
directions  to  enter  a  judgment  in  ac- 


cordance with  the  charge. — People  v. 
Eppinger,  114  Cal.  860.  46  Pac.  97. 

A  charge  of  forged  indorsements  of  a 
check  is  not  well  laid  where  the  words 
"falsely  and  feloniously"  are  omitted, 
and  there  is  nothing  to  negative  the 
authority  of  the  defendant  to  make 
the  indorsements. — People  v.  Dole,  122 
Cal.  486,  66  Pac.  681. 

Evidence,  instructions.  —  People  v. 
PhiUips,  70  Cal.  161,  11  Pac.  493;  Peo- 
ple v.  Blake,  66  Cal.  276.  4  Pac.  1: 
People  V.  Mitchell.  92  Cat  690. 
28  Pac.  697;  People  v.  Compton.  123 
Cal.  403.  66  Pac.  44.  holding  that  an  in- 
struction not  necessarily  including  any 
overt  act  toward  commission  of  crime 
is  error:  see  People  v.  Davis,  124  CaL 
42,  66  Pac.  1131,  aflflrming  People  v. 
Compton.  supra;  see  People  v.  Sanders. 
114  CaL  216.  46  Pac.  163.  as  to  reason- 
able doubt,  and  for  requested  instruc- 
tions, see  People  v.  Dole.  122  CaL  486, 
55  Pac.  681;  People  v.  Sanders.  114  Cal. 
216,  46  Pac.  163. 

Drunkenness:     Sees.  4669,  4863. 

Forgery  of  records:     Sec.  4938. 


The  false  and  fraudulent  indorsement 
of  a  certificate  of  record  on  a  deed,  pur- 
porting to  be  made  and  signed  by  the 
recorder  in  his  own  hand  writing,  is 
forgery,  under  Pen.  Code.  Sec.  470,  pro- 
viding that  one  who  counterfeits  or 
forges  the  seal  or  handwriting  of  an- 
other is  guilty  of  forgery. — People  v. 
Turner.  113  CaL  278.  46  Pac.  831. 


Section  4988.  iHakinff  False  Entries:  Every  person  who, 
with  intent  to  defraud  another,  makes,  forges,  or  alters  any  entry  in 
any  book  of  records,  or  any  instrument  purporting  to  be  any  record  or 
return  specified  in  the  preceding  Section,  is  guilty  of  forgery. 

1887  R.  S.  Sec.  7029;  1864  p.  462. 
Sec.   77. 

Forgery:     Sec.  4937. 

FORGERY  OF  RECORDS:  A  copy 
of  a  decree  of  divorce  is  a  subject  of 
forgery. — Ex  parte  Finley,  66  CaL  2f2, 
5  Pac.  222;  People  v.  Munroe.  100  r'aL 
664,  36  Pac.  326;  24  L.  R.  A.  33.  citing 
People  v.  Franlc,  28  CaL  614;  People  v. 
Tomllnson,  35  CaL  506;  Brown  v.  Peo- 
ple. 86  IlL  239. 

Section  4939.    Forgery  ol   Public  and  €orporate  ^ 
Seal:  Every  i)erson  who,  with  intent  to  defraud  another,  forges,  or  ^ 

counterfeits  the  seal  of  this  State,  the  seal  of  any  public  officer  au 

thorized  by  law,  the  seal  of  any  court  of  record,  or  the  seal  of  any  ^ 
corporation,  or  any  other  public  seal  authorized  or  recognized  by  the^ 
laws  of  this  State,  or  of  any  State,  or  other  territory,  government,  or^: 
country,  or  who  falsely  makes,  forges  of  counterfeits  any  impression.^ 
purix)rting  to  be  an  impression  of  any  such  seal,  or  who  has  in  his-^ 
possession  any  such  counterfeited  seal  or  impression  thereof,  knowing's 
it  to  be  counterfeited,  and  wilfully  conceals  the  same,  is  guilty  ot"3i 
forgery. 

1887  R.  S.  Sec.  7030;  1864  p.  445,  Sec.  87. 

Section  4940.      Forgery,   Punishment   ofi     Forgery  i^ 

punishable  by  imprisonment  in  the  State  prison  for  not  less  than  onc^^ 
nor  more  than  fourteen  years. 

1877  R.  S.  Sec.  7031;    1864  p.  452.  Sec.   77. 
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Section  4941.  Forging  Telegraphic  Messages:  Evevy 
person  who  knowingly  and  wilfully  sends  by  telegraph  to  any  per- 
son a  false  or  forged  message,  purporting  to  be  from  such  telegraph 
office,  or  from  any  other  person,  or  who  wilfully  delivers,  or  causes 
to  be  delivered  to  any  person  any  such  message  falsely  purporting 
to  have  been  received  by  telegraph,  or  who  furnishes  or  conspires 
to  furnish,  or  causes  to  be  furnished  to  any  agent,  operator,  or  em- 
ploye, to  be  sent  by  telegraph,  or  to  be  delivered,  any  such  message, 
knowing  the  same  to  be  false  or  forged,  with  the  intent  to  deceive, 
injure,  or  defraud  another,  is  punishable  by  imprisonment  in  the  State 
prison  not  exceeding  five  years,  or  in  the  county  jail  not  exceeding 
one  year,  or  by  fine  not  exceeding  five  thousand  dollars,  or  by  both 
fine  and  imprisonment. 

1887  R.  S.  Sec.  7032. 

Section  4949.    Passing  or   Receiving  Forged   Notes: 

Every  person  who  has  in  his  possession,  or  receives  from  another  per- 
son, any  forged  promissory  note  or  bank  bill,  or  bills,  for  the  payment 
of  money  or  property,  with  the  intention  to  pass  the  same,  or  to  permit, 
cause,  or  procure  the  same  to  be  uttered  or  passed,  with  the  intention 
to  defraud  any  person,  knowing  the  same  to  be  forged  or  counter- 
feited, or  has  or  keeps  in  his  possession  any  blank  or  unfinished  note 
or  bank  bill  made  in  the  form  or  similitude  of  any  promissory  note 
or  bill  for  payment  of  money  or  property,  made  to  be  issued  by 
any  incorporated  bank  or  banking  company,  with  intention  to  fill  up 
and  complete  such  blank  and  unfinished  note  or  bill,  or  to  permit, 
or  cause,  or  procure  the  same  to  be  filled  up  and  completed  in  order 
to  utter  or  pass  the  same,  or  to  permit,  or  cause,  or  procure  the  same 
to  be  uttered  or  passed,  to  defraud  any  person,  is  punishable  by  im- 
prisonment in  the  State  prison  for  not  less  than  one  nor  more  than 
fourteen  years.  , 

1887    R.    S.    Sec.    7033;    1864    p.    463,  Sam,  41  Cal.  645;  People  v.  Stanton.  39 

Sec.  82.  Cal.  698;  United  States  v.  Sprague  et  al. 

GUILTY   POSSESSION   OF  COUN-  48  Fed.   Rep.   828-831.  citing  People  v. 

TERFEIT  NOTEIS:     To  Constitute  the  Ah  Sam,  41  Cal.  645.     Indictment  for, 

crime  of  possessing  forged  notes  wllh  see   I'nlted   States  v.   Weikel,   8    Mont, 

intent  to  pass  them,  the  law  onlv  re-  124,  19  Pac.  396. 
quires  guilty  possession. — People  v.  Ah 

Section  4948.  Passing,  niakinK,  or  IJitcring  Fictil- 
lons  Bills:  Every  person  who  makes,  passes,  utters,  or  pub- 
lishes, with  intention  to  defraud  any  other  person,  or  who,  with  the 
like  intention,  attempts  to  pass,  utter  or  publish,  or  who  has  in  his 
possession,  with  like  intent  to  utter,  pass  or  publish,  any  fictitious  bill, 
note,  or  check,  purporting  to  be  the  bill,  note,  or  check,  or  other  in- 
strument in  writing  for  the  payment  of  money  or  property  of  some 
bank,  corporation,  co-partnership,  or  individual,  when,  in  fact,  there 
is  no  such  bank,  cor])oration,  co-partnership,  or  individual  in  exist- 
ence, knowing  the  bill,  note,  check,  or  instrument  in  writing  to  be  fic- 
titious, is  punishable  by  imprisonment  in  the  State  prison  for  not  less 
than  one  nor  more  than  fourteen  years. 

1887    R    S.    Sec.    7034:     1864    p.    464,Sec.  83. 
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FICTITIOUS  PERSON:  Fraudulent- 
ly using  a  man  of  straw  to  charge  a 
responsible  person  of  the  same  name 
is  forgery.  It  is  admissible  for  the 
prosecution  to  introduce  such  relevant 
facts  as  to  prove  that  a  nominal  ac- 
ceptor was  a  fiction,  or  mere  man  of 
straw.— 1  Whart.  Cr.  L.  10  Ed.  Sec.  670. 

If  there  was  no  such  firm  in  existence 
as  that  the  name  of  which  is  signed  to 
the  check,  then  the  check  was  a  ficti- 
tious check. — People  v.  Elliott,  90  Cal. 
586,  27  Pac.  433. 

Forgery  under  Sec.  470,  Penal  Code, 
does  not  include  making  and   pasBingr 


of  checks  signed  by  name  of  non-ezi8t- 
ent  firm,  which  is  included  under  sec- 
tion 476.— People  v.  Elliott,  90  Cal.  586, 
27  Pae.  433;  to  same  effect  In  People  v. 
Eppinger.  105  Cal.  38,  holding  informa- 
tion under  latter  section  insufflcient  in 
allegations;  People  v.  Eppinger,  114  Cal. 
353.  46  Pac.  97,  holding  entry  of  Judg- 
ment for  forgery  erroneous  under 
charge  of  passing  fictitious  check; 
People  v.  Laird.  118  Cal.  293.  50  Pac.  43. 
but  holding  crime  to  be  a  forgery  under 
facts;  notes  on  Cal.  Rep.  4  Vol.  703: 
see  People  v.  Sanders,  114  Cal.  216.  46 
Pac.  163. 


Section    4944.      Counterreiting   Coin,   Bullion,    etc.: 

Every  person  who  counterfeits  any  of  the  species  of  gold  or  silver 
coin  curernt  in  this  State,  or  any  kind  of  species  of  gold  dust,  gold  or 
silver  bullion,  or  bars,  lumps,  pieces,  or  nuggets,  or  who  sells,  passes, 
or  gives  in  payment  such  counterfeit  coin,  dust,  bullion,  bars,  lumpj, 
pieces,  or  nuggets,  or  permits,  causes  or  procures  the  same  to  be  sold, 
uttered  or  passed,. with  intention  to  defraud  any  person,  knowing  the 
same  to  be  counterfeit,  is  guilty  of  counterfeiting. 

1887  R.  S.  Sec.  7035;  1864  p.  453,  455, 
Sees.  78-88. 

JURISDICTION:  The  passing,  with 
intent  to  defraud,  of  a  United  States 
treasury  note  is  an  offense  as  well 
against  the  state  as  the  United  States: 


and  although  congress  might,  perhaps, 
by  appropriate  legislation,  render  the 
jurisdiction  of  the  national  court  exclu- 
sive, still,  as  It  does  not  appear  to  have 
done  so,  the  jurisdiction  of  the  state 
counts  is  not  suspended. — In  re  Truman, 
44  Mo.  181;  Peole  v.  White.  34  Cal.  183, 
Fox  V.  State,  5  How.  (U.  S.).  410.  to  the 
effect  that  the  constitution  of  the 
United  States,  viz:  "to  coin  money,  reg- 
ulate the  value  thereof,  and  of  foreign 
coin,  and  fix  the  standard  of  weights 
and  measures;"  "to  provide  for  the 
punishment  of  counterfeiting  the  se- 
curities and  current  coin  of  the  United 
States,"  does  not  :)revent  a  state  from 
passing  a  law  to  punish  the  offense  of 
circulating  counterfeit  coin  of  the 
United  States. — Moon  v.  Illinois.  14 
How.  13. 

State  tribunals  have  no  power  to 
punish  crimes  against  the  laws  of  the 
United  States,  as  such.  The  same  act 
may,  in  some  instances,  be  an  offense 
against  the  laws  of  both,  and  it  is  only 
as  an  offense  against  the  state  laws 
that  it  can  be  punished  by  the  state,  in 
any  event.— People  v.  Kelly,  38  Cal.  145, 
citing  State  v.  Adams,  4  Blackf.  147, 
and  State  v.  Pike,  15  N.  H.  83.  as  au 
thorlty  directly  in  point. 

Jurisdiction  of  state  and  federal 
courts. — Police  power  of  state. — People 
V.  McDonnell.  80  Cal.  285,  22  Pac.  190,  13 
Am.  St.  Rep.  159,  and  note. 

UTTERING:     The  crime  of  uttering. 


or  attempting  to  utter,  counterfeit  gold 
dust  consists  in  the  passing  of  a  coun- 
terfeit or  spurious  article,  knowing  it 
to  be  such,  and  passing  it,  or  attempt- 
ing to  pass  it,  with  intent  to  defraud.— 
People  V.  Page,  1  Idaho,  189. 

Simply  passing  counterfeit  gold  dust 
is  not  an  offense  under  our  Penal  Code. 
The  uttering  must  be  accompanied  with 
the  knowledge  that  it  is  a  false  Imita- 
tion, and  it  must  have  been  the  inten- 
tion of  the  utterer  to  defraud  the  per- 
son receiving  it. — People  v,  Sloper,  et  aL 
1  Idaho.  158. 

Under  a  statute  which  punishes  one 
who  shall  "utter"  or  "pass"  spurious 
notes,  knowing  them  to  be  such,  with 
intent  to  defraud,  and  which  does  not 
in  terms  require  that  they  be  uttered 
as  true  and  genuine,  a  defendant  may 
be  convicted  of  uttering  or  passing, 
upon  proof  that  he  sold  and  delivered 
the  notes  as  spurious  notes  to  another 
person  with  intent  that  they  should  be 
passed  upon  the  public  as  genuine.— 
United  States  v.  Nelson,  27  Fed.  Cas. 
No.  15861,  p.  80. 

The  words  "uttering**  and  "passing** 
used  of  notes,  do  not  necessarily  import 
that  they  are  passed  as  genuine;  tt^^t 
terms  include  any  delivery  of  a  noC— « 
to  another  for  value,  with  the  inte«c"^^ 
that  it  shall  be  put  into  circulatic^vi 
as  money. — Id;  1  Whart.  Cr.  L.  10  F^*  ^ 
Sec.  720,  726,  and  citations;  Leonard  ^ 

State.  29  Ohio  St.  408;  United  States  ^ 

Howell,  11  Wall.  432;  People  v.  Stantcii^fl 
39  Cal.  698. 

State  courts  have  jurisdiction  of  ^z.Jb^ 
offense    of    counterfeiting. — Stroube        '^• 
State     (Tex.),     51     S.  W.  857;     Unl-fc^ 
States  v.  Roussopulous,  95  Fed.  977. 
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VALUE:     No  definite  amount  or  pro-  Evidence  tending  to  prove  that   de- 

portlon  of  relative  difference  in  the  acr-  fendunt  had  in  his  possession  counter - 

ual  value  of  genuine  gold  dust  and  that  feit  coin  with  intent  to  pass  the  sam*;, 

which  is  counterfeit  is  required.     It  U  and  evidence  that  he  sold  such  coin  t.- 

sufficient  that  It  be  debased,  and  that  F.  is  sufficient  to  warrant  a  conviction. 

the   party   uttering   It   is   cognizant   oC  — People  y.  Farrell,  30  Cal.  816,  cited  In 

the  fact,  and  passed  It  for  a  genuine  note  to  People  v.  Vernon,  95  Am.  Dec. 

article. — People  v.  Page,  1  Idaho,  189.  57,  on  res  gestae. 

Section  4949.  Counlerfeiling,  Puni«hnicnt:  Counter- 
feiting is  punishable  by  imprisonment  in  the  State  prison  for  not  less 
than  one  nor  more  than  fourteen  years. 

1887  R.  S.  Sec.  7036;    1864  p.  453,  Sec.  78. 

Section  4946.  Possessing  Counterfeit  Coin:  Every 
person  who  has  in  his  jx)ssession,  or  receives  for  any  other  j)erson, 
any  counterfeit  gold  or  silver  coin  of  the  species  current  in  this  State, 
or  any  counterfeit  gold  dust,  gold  or  silver  bullion  or  bars,  lumpi«, 
pieces,  or  nuggets,  with  the  intention  to  sell,  utter,  put  off,  or  pass 
the  same,  or  permits,  causes,  or  procures  the  same  to  be  sold,  uttered, 
or  passed,  with  intention  to  defraud  any  person,  knowing  the  same 
to  be  counterfeit,  is  punishable  by  imprisonment  in  the  State  prison 
not  less  than  one  nor  more  than  fourteen  years. 

1887  R.  S.  Sec.  7037;  1864  pp.  453-455,  rant  a  conviction.— People  v.  Farrell.  30 

Sees.  79-89.  Cal.  316:   People  v.  White.  34  Cal.  183. 

If  a  defendant  is  indicted  for  having  to  the  effect  that  facts  showing  crlml- 

counterfeit  coin  in  his  possession  with  nal  intent  are  admissible  under  indict- 

intent  to  pass  the  same  to  defraud  F.  ment   for   having   counterfeit    tools    in 

and  others,  evidence  tending  to  prove  possession;   notes  on  Cal.  Rep.  Vol.  2. 

that  he  had  In  his  possession  counter-  p.  747-8;  cited  In  note  to  People  v.  Ver- 

felt  coin  for  sale,  and  evidence  that  he  non,  95  Am.  Dec.  59.  res  gestae, 
sold  such  coin  to  F.  is  sufficient  to  war- 

Seetion    4947.      Possessing    Counlcrleit    Dies,   etc.: 

Everj'  person  who  makes,  or  knowingly  has  in  his  possession  any 
die.  plate,  or  any  apparatus,  paper,  metal,  machine,  or  other  thing 
whatever,  made  use  of  in  counterfeiting  coin  current  in  this  vState. 
or  in  counterfeiting  gold  dust,  gold  or  silver  bars,  bullion,  lumps, 
pieces,  or  nuggets,  or  in  counterfeiting  bank  notes  or  bills,  is  pun- 
ishable by  impris(Minient  in  the  State  prison  not  less  than  one  nor 
more  than  fourteen  years;  and  all  such  dies,  plates,  apparatus,  paper, 
metal,  or  machine,  intended  for  the  purpose  aforesaid,  must  be  de- 
stroyed. 

1887  R.  S.  Sec.  7038:  1864  pp.  454-455,  ments,   etc.,    is   not   only   necessary   to 

Sees.  84-88.  prove  the  known  possession  thereof  by 

Jurisdiction:     Sec.  4944.  the  defendant,  but  that  such  possession 

EVIDENCE,    POSSESSION    OF  was    with    criminal    intent— People    v. 

COUNTERFEIT  TOOLS:  To  constitute  White,   34   Cal.   183:    People  v.  Farrell, 

the  crime  of  knowingrly  having  in  pos-  30  Cal.  316. 

session     counterfeiting     tools,     imple- 

Section  4948.    Coiintcrleiting  Railroad  Tickets,  etc.: 

Every  person  vvlio  counterfeits,  forges,  or  alters,  any  ticket,  check, 
order,  coupon,  receipt  for  fare,  or  pass,  issued  by  any  railroad  com- 
pany, or  by  any  lessee  or  manager  thereof  designated  to  entitle  the 
holder  to  ride  in  the  cars  of  such  company,  or  who  utters,  publishes, 
or  puts  into  circulation,  any  such  counterfeit  or  altered,  ticket,  cheeky 
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or  order,  coupon,  receipt  for  fare,  or  pass,  with  intent  to  defraud  any 
such  railroad  company,  or  any  lessee  thereof,  or  any  other  person,  is 
punishable  by  imprisonment  in  the  State  prison,  or  in  the  county 
jail,  not  exceeding  one  year,  or  by  fine  not  exceeding  one  thousand 
dollars,  or  by  both  such  imprisonment  and  fine. 

1887  R.  S.  Sec.  7089. 

Section    4949.      Restoring     Cancelled    Helmets,  elc: 

Every  person  who,  for  the  purpose  of  restoring  to  its  original  appear- 
ance and  nominal  value  in  whole  or  in  part,  removes,  conceals,  fills 
up,  or  obliterates,  the  cuts,  marks,  punch-holes,  or  other  evidence  of 
cancellation,  from  any  ticket,  check,  order,  coupon,  receipt  for  fare, 
or  pass,  issued  by  any  railroad  company,  or  by  any  lessee  or  manager 
thereof,  canceled  in  whole  or  in  part,  with  intent  to  dispose  of  by  sale 
or  gift,  or  to  circulate  the  same,  or  with  intent  to  defraud  the  rail- 
road company,  or  lessees  thereof,  or  any  other  person,  or  who,  with 
like  intent  to  defraud,  offers  for  sale,  or  in  payment  of  fare  on  the 
railroad  of  the  company,  such  ticket,  check,  order,  coupon,  or  pass, 
knowing  the  same  to  have  been  so  restored,  in  whole  or  in  part,  is 
punishable  by  imprisonment  in  the  county  jail,  not  exceeding  six 
months,  or  by  a  fine  not  exceeding  one  thousand  dollars,  or  by  both 
such,  imprisonment  and  fine. 

1887  R.  S.  Sec.  7040. 

Section  4990.  Oonnterteiting  Lal»el,  Trade  Mark, 
etc:  Whoever  counterfeits  or  imitates  any  label,  trade  mark,  term, 
design,  device  or  form  of  advertisement,  described  in  Section  635  or 
the  Political  Code,  or  sells,  offers  for  sale,  or  in  any  way  utters  or 
circulates  any  counterfeit  or  imitation  of  any  label,  trade  mark,  term, 
design,  device  or  form  of  advertisement;  or  keeps  or  has  in  his  pos- 
session, with  intent  that  the  same  shall  be  sold  or  disposed  of,  any 
goods,  wares,  merchandise  or  other  product  of  labor  to  which  or  on 
which  any  such  counterfeit  or  imitation  is  printed,  painted,  stamped 
or  impressed ;  or  knowingly  sells  or  disposes  of  any  goods,  wares,  mer- 
chandise or  other  product  of  labor  contained  in  any  box,  case,  can  or 
package,  to  which  or  on  which,  any  such  counterfeit,  or  imitation 
is  attached,  affixed,  printed,  painted,  stamped,  or  impressed ;  or  keeps 
or  has  in  his  possession,  with  intent  that  the  same  shall  be  sold  or  dis- 
posed of,  any  goods,  wares,  merchandise  or  other  product  of  labor  in 
any  box,  case,  can  or  package  to  which  or  on  which  any  such  coun- 
terfeit or  imitation  is  attached,  affixed,  printed,  painted,  stamped  or 
impressed,  shall  be  guilty  of  a  misdemeanor  and  be  punished  by  a  fine 
of  not  more  than  one  hundred  dollars,  or  by  imprisonment  for  not 
more  than  three  months. 

1899.  5th  Ses.  p.  317,  Sec.  2;    1897.  4th  Ses.  p.  124. 

Section  4951.     ^^Forged  Trade  Iflarii"   Defined:      The 

phrases  **forged  trade  mark"  and  ^^counterfeit  trade  marks,"  or 
ihdr  eqwiv^lep^^  as  used  in  this  Chapter,  includes  ?very  altcratjw 
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litation  of  any  trade  mark  so  resembling  the  original  as  to  be 
to  deceive. 

R.  S.  Sec.  6864;   1864  p.  453,  Sees.  80-81. 

Btion  4999.  ^^Trade  IHark"  Defined:  The  phrase 
e  mark''  as  used  in  Section  4950,  includes  every  description 
)rd,  letter,  device,  emblem,  stamp,  imprint,  brand,  printed  ticket, 
or  wrapper  usually  affixed  by  any  mechanic,  manufacturer, 
fist,  merchant  or  tradesman,  to  denote  any  goods  to  be  goods  im- 
d,  manufactured,  produced,  compounded,  or  sold  by  him  other 
any  name,  word,  or  expression  generally  denoting  any  goods  to 
some  particular  class  or  description. 

R.  S.  Sec.  6865;   1864  p.  458,  Sees.  80-81. 


I^ARCENY. 

ctian  4953.      ^^Ijareeny"   Defined);     Larceny  is  the  fel- 
is  stealing,  taking,  carrying,  leading,  or  driving  away  the  per- 
property  of  another. 

67  Am.  Dec.  280,  note;  People  v.  Toggi, 
19  Cal.  600,  and  cases  there  discussed. 

The  felonious  Intent  at  the  time  of 
the  taking  is  the  essence  of  crime. — 
People  V.  Jersey,  18  Cal.  387. 

One  who  receives  a  part  of  the  stolen 
goods  into  his  possession  without 
knowledge  that  the  theft  was  to  be 
committed  but  afterwards  becomes  ac- 
quainted with  the  fact  that  the  goods 
were  stolen,  does  not  thereby  become 
guilty  of  larceny. — People  v.  Maxwell, 
24  Cal.  14;  People  v.  Pico,  62  Cal.  50, 
defining  larceny  and  felonious  intent: 
People  V.  Salrose,  62  Cal.  139;  People  v. 
Rae,  66  Cal.  423,  6  Pac.  1;  People  v.  East- 
man, 77  Cal.  171,  19  Pac.  266:  People  v. 
Meyer.  75  Cal.  383,  17  Pac.  431;  People 
V.  Hangleman,  76  Cal.  460,  18  Pac.  425: 
People  V.  Perini.  94  Cal.  673,  29  Pac.  421 : 
People  V.  Hansen,  84  Cal.  291.  24  Pac. 
117.  Open  taking  from  intoxicated  per- 
son.— People  V.  Swalm,  80  Cal.  46,  22 
Pac.  67:  People  v.  Siewb.rt,  80  Cal.  129, 
22  Pac.  124.  If  the  owner  puts  his 
property  into  the  haadi  of  another  to 
use  or  to  do  some  act  in  relation  to  it 
in  his  presence,  he  does  not  part  with 
the  possession,  and  the  conversion  of  it 
animo  furandi  is  larceny,  and  not  *m- 
bezzlement. — People  v.  Johnson,  91  Cal 
265,  27  Pac.  663.  Appropriation  of 
property  found,  larceny  from  registur. 
—People  V.  Buelna,  81  Cal.  136,  22  Pac. 
396:  see  People  v.  Devine,  95  Cal.  227. 
30  Pac.  378. 

Possession  of  personal  property  v.  ilh- 
out  change  of  title;  Conversion  of:  Fe- 
lonious intent;  When  larceny. — Peopl<» 
V.  Raschke,  73  Cal.  378,  16  Pac.  13. 

Special  property  of  guardian,  when 
suflflcient  to  support  larceny  against 
one  taking  it  with  felonious  int-.^nt. — 
Jonei  V,  Jon«f,  71  Cal,  99,  11  Pact  Ht 


R.  S.  Sec.  7045;  1864  p.  447, 
I. 

ICENY  DEFINED:  In  order  to 
tute  the  crime  of  larceny,  it  is 
ary  that  the  property  taken 
.  have  an  owner,  and  that  it  be 
with  felonious  intent. — People  v. 
,  1  Idaho,  200. 

3rtation  and  intent  to  steal  is  -i 
ary  element  in  larceny. — People 
•phy,  47  Cal.  103. 

felonious  or  fraudulent  taking  of 
ty    with    intent    to    deprive    the 

thereof  is  larceny. — People  v. 
I,  28  Cal.  380,  approved  in  People 
wn,  105  Cal.  70,  38  Pao.  518;  see 
V.  Ryan.  12  Nev.  403:  State  v. 
rland,  19  Nev.  139.  7  Pac.  280; 
1  V.  State.  51  Am.  Rep.  315,  316, 
>te;  where  the  authorities  bearing 
?  subject  are  collected;  see  4  L. 
291. 

man  takes  his  own  goods  from 
ssession  of  his  bailee,  without  his 
edge  and  consent,  the  taking  may 
y  not  be  larceny.  Whether  it  is 
t  depends  upon  the  intent  with 
the  taking  was  accomplished.  If 
oods  are  taken  with  intent  to 
i  the  bailee  with  them,  the  taking 
es  larceny. — People  v.  Thompson, 
I.  671,  citing  People  v.  Stone,  16 
$9.  4  L.  R.  A.  292. 
LEE:  Where  the  bailee  of  prop- 
btains  possession  of  it  from  the 
,  with  the  intent  of  stealing  it, 
irries  out  that  Intent,  he  is  guilty 
seny,  and  should  be  indicted  for 
Time.— People  v.  Smith.  23  Cal. 
Tile  recognized  and  approved  In 
J  v.  Raischke,  73  Cal.  383,  15  Pac. 
in  State  v.  Woodruff,  47  Kan.  154. 
?,  842,  S.  C;  People  v.  Johnson, 
.  390,  IZ  Pac.  261;  State  v.  Homes, 
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Either  leadinfir  or  driving  awav  a 
horse  charged  to  have  been  stolen,  etc., 
is  carrying  away  within  the  law. — Peo- 
ple V.  Smith,  15  Cal.  408;  Scott  v.  Har- 
bor, 18  Cal.  704. 

HUSBAND  AND  WIFE  COMMUNI- 
TY PROPERTY,  WIFE'S  CONSENT: 
The  consent  of  the  wife  to  the  taking 
away  of  the  property  of  her  husband,  if 
the  defendant  take  it  with  a  felonious 
intent  to  deprive  the  husband  of  it, 
with  her  consent  when  she  had  repu- 
diated her  relation  of  wife,  would  not 
help  him. — People  v.  Swalm,  80  Cal.  46, 
22  Pac.  67;  Directors  v.  Abila,  106  Cal. 
362,  39  Pac.  794.  Intent  in  taking  prop- 
erty is  a  question  for  jury. — Notes  on 
Cal.  Rep.  4  Vol.  p.  517. 

When  goods  are  sold  conditionally, 
with  the  agreement  that  the  title  is 
to  remain  in  the  vendor  until  they  are 
paid  for,  and  it  appears  that  the  deliv- 
ery of  the  goods  was  fraudulently  pro- 
cured with  a  felonious  intent  to  con- 
vert the  property  so  acquired,  the  tak- 
ing is  larceny. — People  v.  Raischke,  88 
Cal.  501,  23  Pac.  1083. 

Evidence  that  one  knowingly  takes 
the  property  of  another  without  any 
claim  or  right  to  it,  with  the  intent 
to  deprive  the  owner  of  it  and  appro- 
priate it  to  his  own  use,  is  sufficient  to 
submit  to  the  jury  upon  the  question 
of  felonious  intent,  on  the  trial  of  an 
indictment  for  larceny,  although  the 
taking  was  done  openly  and  there  was 
no  offer  to  conceal. — State  v.  Powell  (N. 
C),  4  L.  R.  A.  291,  and  note  on  larceny, 
defined;  People  v.  Stone,  16  Cal.  369. 

LARCENY  AND  EMBEZZLEMENT, 
DISTINCTION:  The  distinction  be- 
tween larceny  and  embezzlement,  con- 
sists in  the  fact  that  in  the  first  place 
the  guilty  party  has,  and  in  the  latter 
case  has  not,  the  possession  of  the 
property  at  the  time  of  the  commission 
of  the  offense. — People  v.  Belden,  37 
Cal.  53,  cited  In  People  v.  De  Courcey. 
61  Cal.  136,  holding  that  the  two  crimes 
are  In  their  nature  essentially  differ- 
ent; notes  on  Cal.  Rep.  3  Vol.  p.  49; 
People  V.  Abbott,  53  Cal.  284,  to  effect 
that  a  bank's  broker  who  appropriates 
a  check  given  him  to  buy  silver  with 
is  guilty  of  larceny;  cited  in  People  v. 
Murphy.  104  HI.  534;  State  v.  Homes,  57 
Am.  Dec.  286,  note;  and  Justices,  etc.  v. 
Henderson,  43  Am.  Rep.  138,  note  treat- 
ing of  the  subject;  notes  on  Cal.  Rep. 
3  Vol.  p.  760;  People  v.  Jersey,  18  Cal. 
337;  People  v.  Johnson,  91  Cal.  265,  266, 
27  Pac.  663;  cited  In  People  v.  Tomlln- 
Hon,  102  Cal.  23,  36  Pac.  506.  and  People 
v.  Shaughnessy,  110  Cal.  602,  43  Pac.  2, 
holding  larceny  shown  and  ruling  simi- 
larly; People  V.  Montarlal,  120  Cal.  695, 
53  Pac.  355;  notes  on  Cal.  Rep.  Vol.  4, 
p.  711. 

A  l>ar  Keeper  In  an  Ixm,  entnuited  \o 


carry  letters  to  and  from  the  post  office, 
who  fraudulently  converts  to  his  own 
use  a  letter  enclosing  money,  given  to 
him  to  carry  to  the  post  of&ce.  is 
guilty  of  embezzlement. — ^People  v. 
Dalton,  15  Wend.  581. 

Taking  pledged  property,  when  not 
larceny,  but  trespass. — People  v.  East- 
man, 77  Cal.  171,  19  Pac.  266. 

VENUE:  In  a  prosecution  for  lar- 
ceny, the  venue  may  be  laid  In  any 
county  into  which  the  stolen  property 
may  be  conveyed  and  the  juriadictlon 
of  the  offense  is  In  either  county.— 
People  V.  Mellon,  40  Cal.  648.  Leading 
case  cited  in  People  v.  Scott,  74  Cai  96, 
15  Pac.  384,  but  it  was  held  in  a  prose- 
cution for  burglary  that  an  Indictment 
should  charge  the  facts  as  they  existed, 
where  a  burglary  is  committed  in  one 
county  and  the  property  is  taken  into 
another  county.  When  goods  are  stolen 
in  one  jurisdiction  and  taken  into  an- 
other, larceny  is  committed  In  both.— 
People  V.  Staples,  91  Cal.  27,  27  Pac 
523;  notes  on  Cal.  Rep.  Vol.  9,  p.  2S2; 
to  same  effect  in  State  v.  Brown,  t 
Nev.  208. 

LARCENY  WHEN  COMMXTTBTD  IN 
ANOTHER  STATE:  Larceny  when 
committed  in  another  state  is  to  be  con- 
sidered under  definition  given  by  lawi 
of  this  state. — People  v.  Staples,  91  CaL 
29,  27  Pac.  523;  to  same  effect  in  State 
V.  Kief,  12  Mont.  100,  29  Pac.  654,  as  to 
term  "felonious  stealing;"  note  cita- 
tions; notes  on  Cal.  Rep.  4  VoL  p.  706; 
People  V.  Goggins,  80  CaL  229^  22  Pac. 
206;  People  v.  Wallace,  94  CaL  497.  29 
Pac.  590;  see  People  v.  Mellon,  40  CaL 
648;  People  v.  Brown.  8  Nev.  208. 

INDICTMENT:  In  an  indictment 
for  larceny,  it  is  necessary  that  the 
ownership  of  the  property  taken  should 
be  alleged,  and  such  averment  must  be 
proved  substantially  as  laid.— People 
v.  Frank.  1  Idaho,  200. 

If  in  an  indictment  for  larceny,  the 
property  is  alleged  to  be  that  of  W. 
but  on  the  trial  be  proven  to  be  that  of 
W.  &  Co.,  consisting  of  W.  and  another 
person,  the  variance  is  fatal. — People  v. 
Frank,  1  Idaho,  200. 

DESCRIPTION  OF  PROPERTY: 
The  common  and  ordinary  acceptation 
of  property  is  to  govern  in  its  descrip- 
tion; the  description  must  be  such  as 
will  enable  a  jury  to  say  whether  the 
chattel  proved  to  have  been  stolen  is 
the  same  as  that  charged  in  the  Indict- 
ment.— People  v.  Freeman,  1  Idaho.  322. 

An  Indictment  for  larceny  which 
charges  that  defendant  "did  felonious- 
ly, wilfully,  and  unlawfully,  and  with 
force  and  arms  steal,  take,  and  carry, 
lead  and  drive  away,"  etc.,  contains  a 
Bufflclent  statement  of  the  intent  with 
which  the  taking  was  dQne. — ^¥*90p)9  ▼, 
Brown,  il  Cal,  600, 
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tfldlctnieiit  wlilch  cliarvM  the  de- 
i€  with  larceny  of  sertfAl  articles 
"Minal  pfopertr*  and  namti  one 
M  the  value  of  all.  but  doei  not 
tie  iet>arate  valtie  of  each  article, 
na  a  sufficient  statement  of  the 
6f  me  pfopertjr  stolen.— Feopla  v« 
I.  %i  cat  Ih. 
B   sufficient   to   state   the   own- 

of  the  stolen  prOtNtHT  with  the 
I>artlcularity  that  would  be  re^ 

In  a  pleading  In  a  civil  action*'^ 

>  V.  Ah  Sing,  19  Cal.  698;  but  see 
I  V.  Schwartz,  82  Cal.  160;  People 
art,  8C  Cal«  245. 

»f  our  statute,  an  indictment  for 
Yi  stating  the  property  to  belong 
bach,  feisnei*  m  Co«  Is  sufficient, 
(t  trivinir  the  names  of  the  mem- 
f  ftle  linn<— People  r.  Ah  81ng, 

.  m. 

cRiPTioM  o**  Atofjfiif  vn  W- 

CENT:  Stolen  frfOIMrriy,  If 
,  should  be  described  in  tbcf  in^ 
nt  as  so  many  pieces  of  current 
r  silver  coin,  specifying  the  spe- 
coin;  but  if  the  species  of  coin 
mown  to  the  grand  jury,  they 

>  state  in  lieu  of  such  speciflca- 
People  V.  Bogart,  86  Cal.  245;  to 
'ffect  In  People  v.  Jim  Ti,  82  Cal. 

BOATION  OF  OWNERSHIP  OP 
8BRTY  IN  INDICTMENT:  If 
property  belonged  to  a  partner- 
he  indictment  should  state  the 
of  the  several  persons  who  com- 
the  firm;  but  if  it  belonged  to 
•oration,  the  indictment  should 
he  corporate  name  and  that  it  is 
K>ration« — People  v.  Bogart,  86 
6« 

idictment  charging  an  entry  into 
le,  with  intent  to  commit  "lar- 
loes  not  describe  any  offense.— 
V.  St  Clair,  66  Cal.  624. 
Indictment  was  held  sufficient 
arged  defendant  with  feloniously 
three  head  of  cattle,  without 
g  the  particular  species  taken. — 
V.  Littlefleld,  5  Cal.  355;  People 
th,  15  Cal,  408;  People  v.  Smith, 
280;  People  v.  Jim  Ti.  32  Cal.  60. 
idictment  for  larceny  describing 
perty  as  "a  black  or  brown  mare 
',"  branded  with  a  small  mule 
1  the  left  shoulder,  is  sufficiently 
j^ar.- People    v.    Smith.    15    Cal. 

n  indictment  for  larceny,  for 
I  a  cow,  it  is  sufficient  to  charge 
e  defendant  "did  steal,  take  and 
.way."— People  v.  Strong.  46  Cal. 

CTMENT  FOR  L.ARCENY  OF 
BILLS:  An  indjictment  for  lar- 
r  bank  bills  describing  them  as 
f  bank  bills  issued  by  authority 
Unftta  SUtii  fit  ,Ai9trlQ»/'  an4 


giving  only  the  aggregate  amount  and 
value.  Is  bad  on  demurrer  for  Insuffi- 
ciency of  description.  The  number  and 
denomination  of  each  should  be  given, 
or  the  failure  to  do  so  accounted  for. — 
Territory  v.  Shipley,  4  Mont  468,  2 
Pac.  818. 

BAILEE:  Where  the  bailee  of  prop- 
erty obtains  possession  of  it  from  the 
owner,  with  the  intent  of  stealing  it 
and  carries  out  that  intent,  he  is  guilty 
of  larceny,  and  should  be  indicted  for 
the  crime.  If,  however,  the  intent  to 
steal  did  not  exist  at  the  time  of  taking 
possession  of  tl  e  property  by  the  bailee, 
but  was  conce  ved  afterwards,  the  in- 
dictment should  be  laid  under  the  Tlst 
section  of  the  act  concerning  Crimes 
and  Punishments. — People  v.  Smith,  28 
Cal.  280. 

LARCENY  AND  ROBBESRY:  Under 
Indictment  for  robbery,  jury  may  find 
defendant  guilty  of  larceny  if  they  en- 
fettaln  a  reasonable  doubt  as  to  which 
of  the  two  offenses  he  was  guilty. — ^Peo- 
pie  t^  Jones,  88  Cal.  58;  affirmed  in  Poo* 
pie  V.  Kelson,  £6  Cal.  80;  People  ▼• 
Chuey  Ting  GK,  100  Cal.  439,  84  Pac 
1080;  People  v.  Crowley,  100  CaL  480* 
35  Pac.  84.  approved  In  Haley  v.  State, 
49  Ark.  152;  cited  in  70  Am.  Dec  190, 
extended  note,  discussing  subject  of 
robbery;  notes  on  Cal.  Rep.  8  VoL  p. 
747. 

See  Sec.  4879. 

It  is  no  argument  against  the  suffl- 
ciency  of  the  verdict  in  this  case,  that 
robbery  includes  larceny  and  that  un- 
der an  indictment  and  prosecution  for 
the  former,  a  defendant  may  be  con- 
victed of  the  latter  crime.  The  jury 
in  this  case  has  found  the  defendant 
guilty  as  charged  in  the  indictment, 
and  the  charge  in  the  indictment  is  the 
charge  df  robbery;  and  there  Is  no  un- 
certainty In  the  verdict. — People  v.  Gil- 
bert, 60  CaL  108. 

Robbery:     Sec.  4879. 

POSSESSION  OF  STOLEN  PROP- 
ERTY: If  the  defendant  is  seen  in  the 
possession  of  the  stolen  property  short- 
ly after  it  was  stolen,  and  does  not  ex- 
plain his  possession  by  showing  that  it 
was  honestly  acquired,  it  is  a  circum- 
stance tending  to  show  his  guilt. — Peo- 
ple v.  Gill,  45  Cal.  285. 

Whether  the  possession  of  stolen 
property  Is  strong  evidence,  or  only 
slight  evidence  tending  to  show  guilt. 
Is  a  matter  for  the  jury  to  pass  upon, 
and  not  ♦or  the  court  to  determine.— 
People  V.  Tltherington,  59  Cal.  598,  cit- 
ing People  V.  Ah  Sing,  59  Cal.  400. 
(supra). 

Possession  of  property  recently 
stolen.  Weight  of  evidence. — People  v. 
Cline,  74  Ca).  075,  16  Pac.  891»  citing 
Pooplt  y,  Ah  8iaf  ,  88  Cal.  400. 
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ATTEMPT  TO  ESCAPE  WHEN  AR- 
RESTED FOR  LARCENY:  If  a  per- 
son when  arrested  on  a  charge  of  lar- 
ceny, and  after  being  informed  of  the 
cause  of  his  arrest,  escapes,  or  attempts 
to  escape,  it  is  a  circumstance  that  the 
Jury  may  consider  in  determining  his 
guilt  or  innocence. — People  v.  Strong, 
46  CaL  302. 

EVIDENCE:  The  possession  of  stolen 
property,  although  a  circumstance  to 
be  considered  in  determining  the  guilt 
of  a  defendant,  is  not  alone  sufficient 
to  convict. — People  v.  Beaver,  49  Cal. 
57;  People  v.  Getty,  49  Cal.  581;  People 
V.  Gill,  45  Cal.  285;  People  v.  Gassa- 
way.  23  Cal.  51;  People  v.  Antonio,  27 
Cal.  404:  People  v.  Ah  Kl,  20  Cal.  177; 
People  V.  Chambers,  18  Cal.  882;  People 
V.  Kelley,  28  Cal.  423;  see  Sec.  5457. 
The  concealment  of  the  stolen  property 
Is  a  circumstance  which  the  Jury  may 
consider  In  determining  the  guilt  or 
innocence  of  defendant.  —  People  v. 
Murphy,  47  Cal.  103;  Territory  v.  Doyle, 
7  Mont.  245,  14  Puc.  671;  People  v.  Gut- 
teriz,  74  Cal.  81.  15  Pac.  444;  People  v. 
Cllne,  74  Cal.  57:.  16  l*ac.  391;  People 
V.  Pagan,  66  Cal.  534,  C  Pac.  394;  Peo- 
ple V.  Ross,  65  Cul.  104.  '!  Pac.  491;  Peo- 
ple V.  Cunningham,  66  Cal.  668,  4 
Pac.  1144,  6  Pac.  700.  846;  People 
V.  Tipton,  73  Cal.  405,  14  Pac.  894;  Peo- 
ple V.  Bolanger,  71  Cal.  17,  11  Pac.  799; 
People  V.  Cline.  83  Cal.  374.  23  Pac.  391. 
Concealment  of  stolen  ;iroperiy  may  be 
considered  by  the  Jury.— People  v.  Mur- 
phy, 47  Cal.  103.  Proof  that  the  person 
alleged  to  be  the  ownei  nf  the  stolen 
property  had  a  special  pioperty.  or  that 
he  held  it  to  do  some  uri  upon  it,  or 
for  the  purpose  of  carr.^.ret  or  i  .  trust 
for  the  benefit  of  anoth(  r.  will  support 
the  allegation  of  owner^lilp. — People  v. 
Nelson.  56  Cal.  77;  State  v.  Sommer- 
vfUe.  21  Me.  18;  Yates  v.  State,  10  Tenn. 
549;  see  People  v.  Smellman,  55  Cal. 
185,  for  various  questions  of  evidence 
and  practice.  Accused  In  a  criminal 
prosecution  is  entitled  to  meet  the  wit- 
nesses face  to  face,  etc. — State  v.  Lee, 
13  Mont.  248,  33  Pac.  fJ^o.  Whtrf  de- 
fendant and  anothe*.  stole  :i  stc-cr  fr'>ni 
the  herd  of  its  owner  and  jl  cow  in 
about  an  hour  afterwarl.^  from  another 
herd,  and  driving  both  off  toar^-'tlur,  it 
was  held  two  distinct  offenses. — State 
V.  English,  14  Mont  399,  36  Pac.  815. 

Confessions  of  an  accomplice  in  crime 
not  made  in  presence  of  defendant,  nor 
during  the  commission  of  the  offense  or 
In  its  furtherance,  and  not  part  of  the 
res  gestae,  are  inadmissible  against  the 
defendant— State  v.  English,  14  Mont 
399,  36  Pac.  815;  see  Territory  v.  Jag- 
gers,  9  Mont  5,  22  Pac.  121. 

Larceny  Implies  change  of  possession 
from  owner  to  thi«f. — ^People  v.  Meyer, 
7$  Ca^  S83,  17  Fi^,  491;  tee  notof  vo 


People  v.  Hanselman,  9  Am.  St  Rep. 
242.  on  general  subject.  Defendant 
testifying  in  his  own  behalf  may  be 
cross-examined  as  to  prior  conviction 
of  felony  or  any  matter  tending  to 
discredit  him. — Id;  to  same  effect  in 
People  V.  Arnold,  116  Cal.  687,  48 
Pac.  803,  and  SUte  v.  Black.  15  Mont 
149,  38  Pac.  674,  as  to  such  con- 
viction;, but  see,  contra,  as  to  discred- 
iting facts,  dissenting  opinion.  People 
v.  RozeUe,  78  Cal.  94,  20  Pac.  36;  fol- 
lowing like  opinion  in  main  case;  dis- 
senting opinion,  in  People  v.  Dole,  122 
Cal.  497,  55  Pac.  581;  also  following 
such  opinion;  and  People  v.  Hite,  8 
Utah,  475,  33  Pac.  254;  on  point  that 
such  witness  can  not  be  contradicted 
as  to  irrelevant  matter  so  brought  out 

VARIANCE    BETWEEN    ALLEGA- 
TION  AND  PROOF:      Under   Sec.   78. 
4th  division,  of  the  compiled  statutes 
providing  that  the  stealing  of  certain 
specially    described    animals    shall    be 
deemed  grand   larceny,   an  indictment 
for   stealing    "one   Iron    gray    horse,   a^ 
gelding.*'  is  not  supported  by  proof  ofT^ 
the  stealing  of  all  animals  described  ai^ 
a  horse  or  colt,  and  the  variance  be- 
tween the  allegation  and  proof  is  fatal — 
—State   V.   McDonald.   10   Mont   21,   24W 
Pac.  628. 

CONFESSIONS  OF  CRIME:  Confes 

sions  which  are  entirely  voluntarj^ 
when  made,  are  admissible  in  evidence 
even  if,  on  a  prior  occasion,  so  som^s 
promise  of  favor  not  acted  upon,  anc^ 
which  had  ceased  to  be  operative,  ha--^= 
been  made  to  induce  the  accused  t^c= 
confess.— People  v.  Jim  Ti,  32  Cal.  6C^ 

Explanation  of  possession:  cross-ex.  - 
animation. — Peopl«»  v.  nine,  88  Ca  "Bt 
374,   23  Pac.   391. 

Receiving    evidence    out    of    court 

People  V.  Tipton,   73   Cal.   405,    14   Pac-- 
894. 

Conflicting  evidence. — People  v.  Sta- 
ples, 91  Cal.  23.  27  Pac.  523. 

Cross-examination:  when  improper. 
—People  V.  Deegan,  88  Cal.  602.  26  Pac. 
500:  People  v.  Dixon.  94  Cal.  255.  29 
Pac.  504:  People  v.  Forsjrthe.  65  Cal. 
101,  3  Pac.  402. 

Irrelevant  statements.  — .People  v 
French,  95  Cal.  371,  30  Pac.  567:  Peop'e 
v.  Swalm,  80  Cal.  46,  22  Pac.  67. 

INSTRUCTIONS:  Upon  the  trial  of 
a  defendant  upon  an  information  charg- 
ing him  with  grand  larceny,  and  in- 
struction in  the  following  language,  to- 
wlt:  "The  Jury  are  instructed  that  *t 
they  believe  from  the  evidence  that  the 
defendant  had  no  felonious  intent  to 
steal  the  property  described  at  the  time  . 
he  took  it,  the  Jury  must  acquit,  even 
Hhould  they  believe  that  defendant  sub- 
sequently conceived  the  intent  of  ap- 
propriating the  said  animal,'*  suflUclent* 
ly  leaves  the  question  of  intff|t  to  tlU 
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Jury.— State  r.  Hlnes  (Idaho),  61  Pac.  PLIGHT:      Instruction   on   flight   of 

•84.  person    accused    of    crime. — People    v. 

Time  not  of  essence  of  offense. — Peo-  Forsythe,  65  Cal.  101,  3  Pac.  402. 

pie  V.  French.  96  Cal.  871.  SO  Pac.  667.  A  verdict  of  conviction  In  a  criminal 

Reasonable  doubt— People  v.  Chris-  case  will  not  be  disturbed  where  there 

tensen,  86  Cal.  668.  24  Pac.  888:  People  is  evidence  tending  to  sustain  it— Peo- 

V.  Morino.  86  Cal.  616.  24, Pac.  892;  Peo-  pie  v.  Wilson.  66  Cal.  370.  6  Pac.  624. 

pie  V.  CUne.  83  Cal.  S74.  23  Pac.  891.  Evidence:     Sec.  6467. 

Section  4954.    Larceny  or  liost  Properly:    One    who 

inds  lost  property  under  circumstances  which  give  him  knowledge 
3f  or  means  of  inquiry  as  to  the  trile  owner,  and  who  appropriates 
$uch  property  to  his  own  use,  or  to  the  use  of  another  person  not 
mtitled  thereto,  without  first  making  reasonable  and  just  efforts  t3 
ind  the  owner  and  restore  the  property  to  him,  is  guilty  of  larceny. 

1887  R.  S.  Sec.  7046.  N.  W.  673;   Clark  v.  State.  19  Am.  St. 

L.ARCENY  OF  LOST  PROPERTY:  Rep.  826,  on  possession  of  stolen  prop- 

To  constitute  a  larceny  of  lost  property.  erty;  notes  on  Cal.  Rep.  4  Vol.  p.  646. 
Jie  persons  finding  it  tnust  kxiow.  or  A  "bona  flde  Under  of  'an  article  lost; 

lave  the  means  of  kno^yinff  the  owner,  as  a  trunk  containing  goods,  lost  from 

>r  have  reason    to    believe    that    the  a  stage  coach  and  found  on  the  high- 

>wner  may  be  discovered,  and  he  must  way  is  not  guilty  of  larceny  by  any 

ntend  at  the  time  of  finding  the. prop-  subsequent  act.  in  secreting  or  appro- 

»rty  to  appropriate  it  to  his  own  use. —  priatlng    to    his    own    use    tne    article 

Tanner  v.  Com.  14  Gratt.  636;  People  v.  found.-r-PeopIe  v.  Anderson,  14  Johns.. 

Buelna.  81  CaL  186.  22  Pac.  896;  People  294. 

w.  Divine.  96  Cal.  231.  80  Pac.  378.  dis-  A  purSe   accidently   left   in   a   store 

Lingulshing  the  case  of  People  v.  Bue-  is  not  lost  and  a  party  who  takes  it 

:na»  holding  Sec.  486  inapplicable  where  with  a  felonious  intent  is  guilty  of  lar- 

;>roperty  was  not  lost  when  found;  cited  ceny. — State  v.  McCann,  19  Mo.  249. 
Use  in  State  v.  Hayes.  98  Iowa.  622.  67 

Section  4955«  Cirand  and  Petit  Larceny:  Larceny  is 
divided  into  two  degrees,  the  first  of  which  is  termed  grand  larceny; 
the  second  petit  larceny. 

1SS7  R.  S.  Sec  7047;  1864  p.  447.  Seca  362.  7  Pac.  745;   People  v.  Manners.  70 

SI,    62.  Cal.    429,    11    Pac.    643;    and   People   v. 

VERDICT:      A  verdict  of  guilty  as  Perez,  87  Cal.  123,  25  Pac.  262;   as  to 

charged  is  sufllcient.  under  an  informa-  such     verdict     under    similar  charge; 

tlon,    for   grand      larceny.— People      v.  State  v.  Kelllher,  32  Ore.  244.  50  Pac. 

^hitely.  64  Cal.  211.  27   Pac.  1104,  to  532,  holding  such  verdict  sufficient  as 

laine  effect  in  People  v.  Price.  67  Cal.  to  value  when  alleged  in  indictment. 

Section  '4956.  Arand  Ijarceny  Defined:  Grand  larceny 
is  larceny  committed  in  either  of  the  following  cases : 

1.  When  the  property  taken  is  of  a  value  exceeding  sixty  dollars. 

2.  When  the  property  is  taken,  from  the  person  of  another. 

3.  When  the  property  taken  is  a  horse,  mare,  gelding,  cow,  steer, 
bull,  calf,  mule,  jack,  goat,  jenny,  sheep  or  hog. 

1SS7  R.  B.  Sec.  7048;  1864  p.  447.  fSec.  person,  the  article  must  be  completely 

11;  1875  p.  832.  Sec.  61.  removed  from  the  person  and  all  con* 

LARCENY   PROM   THE    PERSON:  nectlon    v  '♦h   the   person  severed.     As 

To  constitute  larceny  from  the  person  usually  deiined  it  is  a  felony  without 

he  property  must  have  been  under  the  regard   to    the   value   of   the    property 

)rotection  of  the  person.    The  fact  that  stolen.— 1  McClaln's  Cr.  L.  Sec.  575,  and 

he   one  from   whom   the   property   is  citations;  People  v.  Qannon.  61  Cal.  476; 

aken  was  asleep  does  not  prevent  lar-  People  v.  Nelson.  56  Cal.  77;     Indict- 

jeny  being  from  the  person.    To  con-  ment.  People  v.  Ralschke.  73  CaL  878, 

ititute  this  offense  it  is  not  necessary  15  Pac.  13. 

hat   any   violence   be    used.    no|:   any  Stealing  and  taking    away    of    any 

^od;    *p  ^lurtltutf  ^«J«»y  ?r»P  ^«  ^orse,  m^x^,  f  «I<linf  {     ^^c,^     ihaU    1)^ 
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deemed     srand     .larceny.     Indictment      alleged  to  have  been  stolen.— People  v. 
need  not  allere  the  value  of  the  animal      Townsley,  39  Cal.  405. 

Larceny:     Sec.  4953. 

SeeCtoB  4957«  RubbIbs  Iron:  Any  person  who  uses,  or 
has,  or  keeps  ih  his  possession  any  running  branding  iron,  tool,  or 
instrument  used  by  him  for  running  a  brand  on  any  live  stock,  or 
who  changes  or  disfigures  any  brand  with  such  instrument,  is  guilty 
of  grand  larceny  and  punished  as  provided  by  law.  The  possession 
of  such  iron  or  instrument  is  prima  facie  evidence  of  guilt. 

1S87  R.   S.  Sec.  6868;    1885   p.   61,  Sec.  1. 

Sectton  4958.  Petit  Larceny:  Larceny  in  other  cases  i'. 
I>etit  larceny. 

1887  R.  S.  Sec.  7049;    1864  p  447,  See.  62. 

Section  4959«  Arand  lArceny,  Punistimrnt:  Grand 
larceny  is  punishable  by  imprisonment  in  the  State  prison  for  not 
less  than  one  nor  more  than  fourteen  years. 

1887  R.  S.  Sec.  7050;  1864  p.  447,  Sec.  61. 

Section  4960.     Petit  larceny,  Punivliinent  of:     Petttr 

larceny  is  punishable  by  fine  not  exceeding  three  hundred  dollars, 
or  by  imprisonment  in  the  county  jail  not  exceeding  six  months,  or" 
both. 

1887  R.  S.  Sec.  7051;  1864  p.  447,  Sec.  IMPRISONMENT:  Imprisonment  foi— 

62.  non-payment  of  fine  imposed  cannot  bcs« 

PUNISHMENT:      Petit     larceny     is  added   when  sentence  already  impoaei^ 

punishable  by  fine,  or  imprisonment,  or  it. — Ex   parte   RosenheiiKi,   88   Cal.   S88  ^ 

both,  and  if  both  fine  and  imprisonment  28  Pac.  372.     To  same  effect  in  People 

are       imposed,     the     judsrment       may  v.  Hamburgr.  84  Cal.  475,  24   Pac.   298  • 

also  direct  that  the  defendant  be  im-  and  Lowery  v.  Hogrue.  85  Cal.  602,  2«4 

prisoned  until  the  fine  be  paid   speci-  Pac.  995.  modifying  sentence  by  strll.— 

fylng  that  the  Imprisonment  must  not  ing  out  such  provision:  ex  parte  Ca«e>  » 

exceed  one  day  for  every  dollar  of  fine.  85  Cal.  37,  24  Pac.  599,  but  ruling  allteT" 

Section  1205  of  the  Penal  Code  applies  when  only  fine  originally  imposed,    ex 

to  cases  of  fine  whether  or  not  coupled  parte  Green,  94   Cal.   391,   29   Pac.   7^3, 

with  sentence  of  imprisonment. — Peo-  but   sustaining   like   sentence   imposed 

pie  V.  Righetti,  66  Cal.  184,  4  Pac.  1063,  under  municipal  ordinance  (but  see  ilis- 

1185;  overruled  in  Ex  Parte  Rosenheim,  senting   opinion.    Sec.    892);    Pcopie   v. 

83  Cal.  389.  ^3  Pac.  372;    (and  see  Ex  Brown,  113  Cal.  36,  45  Pac.  181,  holding 

Parte  Neustadt,  82  Cal.  274.  23  Pac.  124 ;  such  excess  void,  but  sustaining  exivru- 

and  In  re  McDonald,  4  Wyo.   160,  but  tion  issued  for  fine  although  this  was 

distinguishing  Rosenheim    case    under  coupled     with     imprisonment.— Miscin* 

local  statutes),  holding  section  not  ap-  guished   In    re   Sanborn.   52   Pe  1.   Rep. 

plicable  where  sentence  imposed  other  584,   holding  rule  inapplicable   to  s>in- 

imprisonment  with  such  fine;   notes  on  tence    under    federal    statutes:      Noten 

Cal.  Rep.  1.  Vol.  194.  on  Cal.  Rep.  4  Vol.  587. 

SectiMi  4961.  Dogs,  Property:  Dogs  are  property,  and 
of  the  value  of  one  dollar  each,  within  the  meaning  of  the  terms 
"property''  and  "value"  as  used  in  prosecutions  for  larceny. 

1887  R.  S.  Sec.  7052;  1864  p.  44-^,  Soc.  63. 

Section  4969.    Ijareeny  of  UTritten  Instruments:    If 

the  thing  stolen  consists  of  any  evidence  of  debt,  or  other  written 
instrument,  the  amount  of  money  due  tlier'eupon.  or  secured  to  be 
paid  thereby,  and  remaining  unsatisfied,  or  which  in  any  contingency 
mij^ht  b^  collected  thereon,  or  the  value  of  the  property  the  \}tit  to 
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is  shown  thereby,  or  the  sum  which  might  be  recovered  in 
sence  thereof,  is  the  value  of  the  thing  stolen. 

R.    S.    Sec.    7053;    1864    p.    447,       104  111.  584,  In  approval,  a  case  similar 

in    the    controlling   principle;    67    Am. 
Ik's  broker,  who  appropriates  a       Dec.  286,  note;  and  in  4S  Am.  Rep.  188» 
riven  him  to  buy  silver  with,  is      note,  treating  of  the  subject. — Notes  on 
►f  larceny. — People  v.  Abbott,  68       Cal.  Rep.  3  Vol.  760. 
I.     Cited  In  Murphy  v.  People. 

«!•■  4968.  Value  or  Passage  Tickets:  If  the  thing 
is  any  ticket  or  other  paper,  or  writing  entitling  or  purporting 
tie  the  holder  or  proprietor  thereof  lo  a  passage  upon  any  rail- 
►r  vessel,  or  other  public  conveyance,  the  price  at  which  tickets 
ig  a  person  lo  a  like  passage  are  usually  sold  by  the  proprietors 
h  conveyance,  is  the  value  of  such  ticket,  paper  or  writing. 

R.  S.  Sec.  7054;    1864  p.  447,  Sec.  64. 

Horn  4964.  Written  iBstrumenls:  All  the  provisions 
J  Chapter  respecting  larceny  apply  where  the  property  taken 
instrument  for  the  payment  of  money,  evidence  of  debt,  public 
y,  or  passage  ticket,  completed  and  ready  to  be  issued  or  deliv- 
although  the  same  has  never  been  issued  or  delivered  by  the 
s  thereof,  to  any  person  as  a  purchaser  or  owner. 

R  S.  Sec.  7055:   1864  p.  447,  Sec.  64. 

ti^B    4965«      Seirerins    and    Rem^iring   Part    •f 

ly:  The  provisions  of  this  Chapter  apply  where  the  thing 
is  any  fixture  or  part  of  the  realty,  and  is  severed  at  the  time 
taking,  in  the  same  manner  as  if  the  thing  had  been  severed  by 
T  person  at  some  previous  time. 

R.  S.  Sec.  7056.  to  warrant  a  conviction  for  larceny. — 

:^ENY:     Injury  to  real  estate  is  Distinguished  in  People  v.  Freeman,  1 

ictable,  and,  therefore,  to  steal  Idaho.  323,  holding  that  an  indictment 

\g  adhering  to  the  soil  is  not  lar*  charging    the    property    stolen    as    "a 

People  V.  Williams.  35  Cal.  671,  quantity  of  specimens  of  gold  and  silver 

id  in  People  v.   Meyer,  75   Cal.  ores  of  150  pounds  in  weight"  is  sufll- 

Pac.  431.  holding  that  evidence  dent.    So  in  Harberger  v.  State,  4  Tex. 

ittempt  to  carry  a  Way  property  App.  28,  30  Am.  Rep.  169,  holding  that 

e  possession  of  the  owner,  which  the  removal  and  carrying  away  of  rails 

t   was  frustrated   by   reason   of  from  a  fence  with  larcenous  intent  and 

L  that  the  property  was  fastened  without  the  owner's  consent  is  theft: 

premises  of  the  owner,   is  not  Notes  on  Cal.  Rep.  2  Vol.  p.  826. 
nt    evidence    of    an    asportation 

Cion  4966.   Receiver  of  Sli^len  Property:   Every  per- 

ho,  for  his  own  ^ain.  or  to  prevent  the  owner  from  again  pos- 
j  his  property,  buys  or  receives  any  persona f' property,  knowing 
me  to  have  been  stolen,  is  punishable  by  imprisonment  in  the 
prison  not  exceeding  five  years,  or  in  the  county  jail  not  exceed- 
<  months,  or  by  fine  not  exceeding  one  thousand  dollars,  or  by 
uch  fine  and  imprisonment. 

R.    S.    Sec.    7057;    1864    p.    448.  in  such  county  at  time  of  larceny,  and 

did    not    participate    in    it,    but    that 

ECIVER    OF    STOLEN    GOODS:  subsequently,     with    a    guilty    knowl- 

persons    indicted    for    commit-  edge     that     it     was     stolen     property, 

md  larceny  In  one  county;  sepa-  received     such     property     in     another 

lal  of  one  of  defendants;    proof  county,   and    aided   in   disposing   of   It 

that  defendant  on  trial  was  not  for   the   Joint    benefit   of   himself,   and 
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the  thief.  Held,  that  defendant  could 
not  be  convicted  of  the  larceny,  in  the 
county  where  the  crime  was  committed. 
—People  V.  Stakem,  40  Cal.  699. 

An  allegation  of  the  name  of  the  per- 
son who  stole  the  goods,  or  that  his 
name  is  unlcnown  to  the  grand  jury,  is 
unnecessary  and  immaterial. — People  v. 
A  Vila,  43  Cal.  196.  It  is  sufficient  to 
charge  the  offense  as  defined  by  the 
Code,  and  it  is  not  necessary  to  alle^o 
the  value  of  the  property. — People  v. 
Rice.  73  CaL  221,  14  Pac.  861.  Followed 
in  People  v.  Ribolsi,  89  Cal.  496,  26  Pac. 
1082;  and  in  People  v.  Clausen,  120  Cal. 
198.  62  Pac.  668.  Cited  in  Com.  v. 
Avery,  14  Bush.  631. 

IDEM:  A  charge  in  an  indictment 
which  alleges  that  the  defendant  re- 
ceived certain  stolen  property  *  f  o.r  his 
own  gain,  knowing  it  was  stolen,  is 
sufficient.  Followed  in  People  v.  Ri- 
bolsi, 89  Cal.  499,  26  Pac.  1082.  Notes 
on  Cal.  Rep.  3  Vol.  326. 

Receiving  stolen  goods;  indictment. 
— People  V.  Hawkins,  34  Cal.  181;  Peo- 
ple V.  Perini.  94  Cal.  673,  29  Pac.  1027. 

Goods  stolen  from  different  persons 
received  at  same  time:  Marriage  of  de- 
fendant with  thief. — People  v.  Wfllard, 
92  Cal.  482.  28  Pac.  686. 

INTENT:  Guilty  intent  consists  in 
receiving  or  buying  stolen  goods  for 
one's  own  gain,  or  to  prevent  the  owner 
from  agrain  possessing  his  property. — 
People  V.  Ribolsi,  89  Cal.  492,  26  Pac. 
1082. 

Information     for     receiving     stolen 


goods;  sufficiency  of. — People  v.  Ri- 
bolsi. 89  Cal.  492,  26  Pac.  1082;  People 
V.  Rice,  73  Cal.  220,  14  Pac  851. 

ETVIDENCE:  Receiving  stolen  goods; 
uncorroborated    testimony. — People    v. 
Kraker,  72  Cal.  469,  14  Pac.  196.    Not 
necessary  to  prove  either  that  the  de- 
fendant had  received  all  the  property 
stated,  in  the  Indio^ment,  or  that  the 
part   which   he   did   receive   was  of  a 
particular    value. — People    v.    Fitspat- 
rick,  80  Cal.  638,  22  Pac.  215.     Subse- 
quent and  distinct  offense. — People  v. 
Willard,  92  Cal.  482.  28  Pac  586.    Bur-       - 
den  of  proof,  shifting  of  burden. — ^Peo-     — 
pie  V.  Ribolsi,  89  CaL  492,  26  Pac  1082.   — 
It    is   an    improper   and    unauthorized ^J^ 
proceeding  to  conduct  the  jury  to  View    *- 
a  steer  alleged  to  have  been  one  of  th<       J 
cattle  stolen  by  defendant.-^People  v —  ^ 
Fltzpatrick,  80  Cal.  688,  22  Pac  215. 

INSTRUCTIONS:  Erroneous instruc 

tion  concerning  conviction  upon  uncor 

roborated    testimony. — People   v.    Kra 

ker,  72  Cal.  469.  14  Pac '196. 

Section  496  of  the  Penal  Code,  whlct^^ 

provides  for  the  punishment  of  a  de 

fendant  convicted  of  receiving   Btoler:^* 
goods  "by  imprisonment  In   the   stateb — - 
prison  not  exceeding  five  years,  or  \r^^ 
the     county    jail    not    exce^dini^t  Bt^^^ 
months,  or  by  both*'  does  not  authoris^s^ 
a  double  punishment,  and  violates  nc^ 
provision  oX  the  Constitution.    The  of — 
fense  is  a  felony  or  misdemeanor  ac — 
cording  to  the  nature  of  the  Judgments. 
—People  V.  PeHni,  94  Cal.  578.  29  Pac 
1027;   Sees.  6336  to  6846  inclusive. 


8eeti#ii  4967.  Ijarceny  Comniitted  out  ofSlate:    Every 

person  who,  in  another  state  or  country,  steals  the  property  of  an- 
other, or  receives  such  property  knowing  it  to  have  been  stolen,  and 
brings  the  same  into  this  State,  may  be  convicted  and  punished  in 
the  same  manner  as  if  such  larceny  or  receiving  had  been  committed 
in  this  State. 


1887  R.  S.  Sec.  7068;  1864  p.  448, 
Sec.  67. 

Receiving  stolen,  goods/  what  not 
double  punishment,  language  of  of- 
fense.— People  V.  Perini,  94  Cal.  673,  29 
Pac.  1027. 

The  indictment  charged  that  the 
goods  were  feloniously  stolen  in  Canada 
and  afterwards  brought  into  a  certain 
county  of  this  state  where  the  defend- 
ant did  feloniously  steal  them.  Held, 
that  the  term  "feloniously,"  in  the  in- 


dictment should  be  defined  according 
to  the  statute  of  this  state,  and  that 
the  laws  'of  the  Dohiihlon  of  Canada 
do.  not  enter  into  the  Offense  charged 
against  Kief,  and  are  therefore  inad- 
missible.—State  V.  Kief,  12  Ment.  92, 
29  Pac.  664. 

Receiving  stolen  goods:    8ec  4966. 
Stolen  property  brought  into   state: 
Sec.  4561. 

Sec.  4966,  also  Sec.  4661. 


Section  4968.  Stealiiis  l¥ater:  Every  person  who,  with 
intent  to  injure  or  defraud,  connects  or  causes  to  be  connected,  any 
pipe,  tube,  or  other  instrument,  with  any  main,  service  pipe,  or  other 
pipe,  or  conduit  or  flume  for  conducting  water,  for  the  purpose  of 
taking  water  from  such  main,  service  pipe,  conduit  or  flume,  without 
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\  ledge  of  the  owner  thereof,  and  with  intent  to  evade  paymen: 
,  is  guilty  of  a  misdemeanor. 

S.  Sec.  7059. 

•n    4969.      Larceny  •r  Savr-L«g0,    Cord-W»od, 

tvery  person  who  wilfully  and  without  authority  takes  with 
3  deprive  the  owner  thereof,  any  saw-logs,  timber,  lumber, 
ties,  ]>oles.  rails,  ix)sts  or  cordwood,  owned  by  any  other 
>n  any  river  or  creek,  or  on  the  land  adjoining,  which  may 
ated  down  a  river  or  creek,  or  removes  or  attempts  to  remove 
js,  timber,  lumber,  railroad  ties,  ix)les,  rails,  posts  or  cord- 
r  otherwise  destroy  or  injure  them,  is  guilty  of  a  misdemeanor. 

S.  Sec.  7060:    1885  p.  177,  Sec.   1. 

(•n    4970.      RemoTal    of    IHortgased    Property: 

lortgagor  of  property  mortgaged  in  pursuance  of  the  provis- 
Chapter  CXIII,  Sec.  2831,  of  the  Civil  Gxle,  who  while  such 
^e  remains  unsatisfied  in  whole  or  in  part,  wilfully  removes 
i  county  or  counties  where  such  mortgage  is  filed,  or  destroys, 
,  sells,  or  in  any  manner  disposes  of  the  property  mortgaged, 
part  thereof,  without  the  consent  of  the  holder  of  the  mort- 
guilty  of  larceny. 

S.  Sec.  7100;    1886   p.  76.  Sec.    13. 

KMBEZZLEMENT. 

[•n  4971.  EmbezaElcmeiit  Defined:  Embezzlement 
raudulent  appropriation  of  ])roperty  by  a  person  to  whom  it 
1  intrusted. 

S.  Sec.  7065.  is  estopped  to  deny  his  aerency  when 

:lement  and  larceny:     See  Sec.  charifed  with  embezzlement — Ex  parte 

Hedley.  31  Cal.  108.    Cited  to  same  ef- 

5ZLEn4ENT:     In  order  to  con-  feet    In    People   v.    Gallagher,    100   Cal. 

charged  as  an  agent  with  hav-  471,  35  Pac.  80,  as  to  moneys  converted 

fent  embezzled  the  money  of  by  secretary  of  corporation  in  making 

pal,  four  distinct  propositions  drafts  for  payment  of  creditors. — Peo- 

pe  to  be  made  out  in  order  to  pie  v.  Royce,  106  Cal.  187,  87  Pac,  680 

the     guilt     of     such     agent.  and  39  Pac.  524.  as  to  estoppel  of  treas- 

it  he  was  the  agent  of  W.  F.  urer  receiving  money  to  deny  validity 

cond,  that  he  received  money  of  draft  on  which  money  was  received. 

:  to  them,   third,   that   he   re-  — People   v.   Leonard,   106   Cal.   810,   89 

in  the  course  of  his  employ-  Pac.   613:    State  v.  Spaulding,  24  Kan. 

I  fourth,  that  he  converted  the  10:  State  v.  Heath,  8  Mo.  App.  106-109: 

I  his  own   use   with   Intent   t^  State  v.  Costlh,  89  N.  C.  516,  as  to  ser- 

embezzle  it. — Ex  parte  Hed-  vant    w?th    8r)ec!al   power   to   sell   who 

1.  108,  cited  in  People  v.  John-  sells  at  less  than  authorized  price.    And 

al.  390,  12  Pac.  261.  sustaining  in   Leonard   v.   State.  7  Tex.   App.  447. 

on    against    bailee. — Webb    v.  holding    defendant    estopped    to    deny 

?ex.  App.  311  (cited  in  Hunts-  bailment.     Embezzlement  may  be  pun- 

:ate,  12  Tex.  App.  629),  holding  Ished   In   thfs  state  wherever  consum- 

zlement  shown  when  property  mated  aUhou^rh  commenced  elsewhere, 

belong    to    principal:    and    in  —Ex  parte  Hedley,  31  Cal.  114.     Cited 

State,  29  Tex.  App.  502.  hold-  to   samo   efTect   in   State   v.   Bailey,   50 

sufficient    to    show    offenses.  Ohio   St.   645.   36  N.   E.   233.   cited  also 

0  in  note  to  Calkins  v.  State.  in  note  to  People  v.  Adams.  45  Am.  Dec. 

Dec.   133.   on   proof  of  assault  473.    Error  in  statute  will  be  disregard - 

nded  conversion.  ed  when  apparent  on  face  and  statute 

AGENT  ESTOPPED  FROM  reads  correctly.— State  v.  Archibald,  52 

a    RECEIVING    MONEY    AS  Ohio    St.    10,    38    N.    E.    314;    People   v. 

One  receiving  money  as  agent  Treadwell,    69    Cal.    285.    10    Pac.    602; 


168 


EMBEZZLEMENT 


OK  00X11 


notes  on  Cal.  Rep.  2  Vol.  pp.  619-620; 
Oriffln  V.  State,  4  Tex.  App.  390;  Peo- 
ple V.  HiU  (Utah),  8  Pac.  75;  Griffin 
V.  State,  4  Tex.  App.  390;  People  v. 
Hurt,  49  Cal.  658. 

Distinction  between  larceny  and  em- 
bezzlement.— People  V.  Belden,  37  Cal. 
61. 

If  a  person  in  one  county  is  intrusted 
by  another  with  personal  property,  to 
be  returned  to  the  owner,  and  after- 
wards takes  it  to  another  county,  and 
there  embezzles  it,  he  cannot  be  tried 
for  the  crime  in  the  county  where  he 
received  it,  unless  he  had  conceived  the 
intent  of  committing  the  crime  when 
he  received  it. — People  v.  Murphy,  61 
Cal.  876. 

What  constitutes  embezzlement. — 
Kribs  V.  People,  82  111.  425;  ex  parte 
Ricord,  11  Nev.  287;  sufficiency  of  in- 
dictment. Com.  V.  Butterick,  100  Mass. 
1;  Com.  V.  Foster,  107  Mass.  221. 

Money  received  by  a  clerk  by  collec- 
tions on  bills,  entrusted  to  him  to  col- 
lect by  his  employer,  is  money  in- 
trusted to  him. — Ex  parte  Ricord,  11 
Nev.  287.  Collateral  security,  disposal 
bf.  The  disposal  of  collateral  security 
by  the  holder  before  the  debt  is  due, 
which  it  secures,  has  been  held  not  to 
be  embezzlement. — Com.  v.  Butterick, 
100  Mass.  1.  Fraudulent  conversion 
by  one  partner  of  property  belonging 
to  the  firm,  or  by  one  of  two  Joint  own- 
ers of  property,  does  not  constitute 
this  crime. — Napoleon  v.  State,  3  Tex. 
App.  522;  State  v.  Kent,  22  Minn.  41. 

The  mere  conversion  of  money  to  the 
agent's  own  use  after  collection  and 
failure  to  pay  it  over  to  his  principal, 
does  not  constitute  the  crime  of  embez- 
zlement.— State  V.  Reilly,  4  Mo.  App. 
892. 

Shares  of  stock  constitute  property, 
and  are  therefore  subject  of  embezzle- 
ment.— People  V.  Williams,  60  Cal.  1; 
People  V.  Garcia,  25  Cal.  631;  People  v. 
Smith,  23  Cal.  280;  People  v.  Murphy. 
61  Cal.  376;  People  v.  Flores,  64  Cal. 
426.  1  Pac.  498. 

Embezzlement,  larceny,  distinction. — 
People  V.  Salorse,  62  Cal.  139. 

The  word  "bailee"  under  our  statutes, 
must  be  construed  in  a  limited  sense, 
as  designating  "bailees"  to  keep,  trans- 


port and  deliver. — ^People  v.  Cohen,  8 
Cal.  42. 

Indian  agent  cannot  be  convicted  of 
embezzlement,  under  United  States 
statute.— United  States  v.  •  Upham,  I 
Mont.  170.  Fiduciary  relation,  and 
conversion,  are  essential  to  constitute 
embezzlement.— United  States  v.  Mc- 
Elroy,  2  Mont.  494;  see  Com.  v.  Berry, 
99  Mass.  428. 

INDICTMENT:  An  indictment  for 
embezzlement  should  state  the  descrip- 
tion of  the  property  embezzled,  with 
the  same  particularity  that  is  required 
in  an  indictment  for  larceny.  The  om- 
ission, in  an  indictment  for  embezzle- 
ment ,to  state  any  description  or  char- 
acter whatever  of  the  stolen  money  is  a 
fatal  objection  at  any  time  during  the 
progress  of  the  cause.  —  People  v. 
Cox,  40  Cal.  275;  Grant  v.  State,  85  Fla. 
585.  Cited  in  Moore  v.  United  States, 
160  U.  S.  274;  cited  also  in  Calkins  v. 
State,  98  Am.  Dec.  154,  note. 

The  indictment  may  contain  two 
counts,  one  charging  larceny  and  the 
other  embezzlement,  when  it  is  not 
certain  which  specific  offense  will  be 
proven. — People  v.  Bogart,  86  CaL  846; 
see  also  People  v.  Doss,  89  Cal.  488. 

An  indictment  which  charges  the  de- 
fendant with  converting  moneys,  goods, 
and  chattels,  to  the  value  of  1400,000, 
without  any  particular  specification  of 
the  different  articles,  is  bad. — People  v. 
Cohen,  8  Cal.  42. 

Embezzlement  by  tax  collector,  when 
indictment  sufficient. — People  v.  De  La 
Guerra,  31  Cal.  416. 

Indictment  may  contain  two  counts, 
one  for  a  felonious  taking,  the  other  for 
a  felonious  conversion.  Cited  in  United 
States  V.  Jones,  69  Fed.  Rep.  988,  hold- 
ing that  an  Indictment  for  embessle- 
ment  by  an  employe  of  the  mint  may 
contain  counts  under  different  sections 
of  the  United  States  Revised  Statutes. 
—United  States  v.  Greve,  65  Fed.  Rep. 
488;  Webb  v.  York,  79  Fed.  Rep.  616. 
and  citations;  People  v.  Poggi,  19  CaL 
600. 

Refusal  to  pay  over  public  money, 
indictment. — People  v.  Otto,  70  CaL 
623.  11  Pac.  676. 

Information  for  embezzlement,  suf- 
ficiency.— People  V.  Gray,  66  Cal.  270, 
5  Pac.  240.     Sec.  4968. 


Sectton  4979.  When  •fliccr  Guilty  •f  Embemsle- 
mcnt::  Every  officer  Df  this  State,  or  of  any  county,  city,  or  other 
municipal  corporation  or  subdivision  thereof,  and  every  deputy,  clerk, 
or  servant  of  any  such  officer,  and  every  officer,  director,  trustee,  clerk, 
servant  or  agent  of  any  association,  society,  or  corporation  (public  or 
private)  who  fraudulently  appropriates  to  any  use  or  purpose  not  in 
the  due  and  lawful  execution  of  his  trust,  any  property  which  he  has 
in  his  possession  or  under  his  '^'^ntrol  by  virtue  of  his  trusty  or  se- 
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cretes  it  with  a  fraudulent  intent  to  appropriate  it  to  such  use  or  pur- 
pose, is  guilty  of  embezzlement. 

1887    R.    S.    Sec.    7066;    1864    p.    449,  It    l8    not    necessary    to    describe    the 

Sec  69.  money  or  any  piece  of  money  so  em- 

Sec  4971.  bezzled.— State  v.  Brooks,  42  Tex.  62; 

In  an  indictment  for  embezzlement  People  v.  Cox,  40  Cal.  275. 

Section  4973.  Carrier  when  Guilty  •f  EmlieaEzlc- 
■leHt:  Every  carrier  or  other  person  having  under  his  control  per 
K>nal  property  for  the  purpose  of  transportation  for  hire,  who  fraud- 
ilently  appropriates  it  to  any  use  or  purpose  inconsistent  with  the 
Mife  keeping  of  such  property  and  its  transportation  according  to  his 
Tust,  is  guilty  of  embezzlement,  whether  he  has  broken  the  package 
n  which  such  property  is  contained,  or  has  otherwise  separated  the 
terns  thereof,  or  not. 

1887  R.  S.  Sec.  7067.  ingly   held   that    where   a   quantity   of 

The  crime  described  In  Sec.  4245  of  wheat  had  simply  been  stored  with  the 
he  revision,  which  is  Identical  with  defendant,  which  he  converted  to  his 
Sec.  8910  of  the  Code,  is  limited  to  own  use,  an  indictment  against  him 
>roperty  which  has  been  delivered  to  for  embezzlement  would  be  demurrable. 
»e  carried  for  hire;  and  it  was  accord-      — State  v.  StoUer,  38  Iowa,  821. 

Section  4974.  When  Banicer,  etc.,  Guilty  •f  Emliez- 
dement:  Every  tnistee,  banker,  merchant,  broker,  attorney, 
igent,  assignee  in  trust,  executor,  administrator,  or  collector,  or  per- 
»on  otherwise  intrusted  with  or  having  in  his  control  property  for 
he  use  of  any  other  person,  who  fraudulently  appropriates  it  to  any 
ise  or  purpose  not  in  the  due  and  lawful  execution  of  his  trust,  or 
«cretes  it  with  a  fraudulent  intent  to  appropriate  it  to  such  use  or 
mrpose,  is  guilty  of  embezzlement. 

1887  R.  S.  Sec.  7068;  1864  p.  461,  Sec.    Sec.  4971. 
r5;  1875  p.  887,  Sec.  75. 

Section  4975.  HTIicii  Bailee,  Tenant,  etc.,  Guilty  •r 
BmbezaElement:  Every  clerk,  agent,  or  servant  of  any  person 
lailee,  tenant,  or  lodger,  or  with  any  power  of  attorney  for  the  sale 
)r  tranter  thereof,  who  fraudulently  converts  the  same  or  the  pro- 
:eeds  thereof  to  his  own  use,  or  secretes  it  or  them  with  a  fraudulent 
ntent  to  convert  to  his  own  use,  is  guilty  of  embezzlement. 

1887    R.    S.    Sec.    7069;    1864    p.    451,  to  where  property  is  received  in  one 

lee  76.  county  and  taken  to  another;  where  to 

BAILEE:     A    bailee    who    converts  be  tried. — People  v.  Garcia.  25  Cal.  581. 

•roperty  to  his  own  use,  with  intent  to  The  word  "bailee"  under  our  statutes, 

teal  the  same,  may  be  indicted  under  must  be  construed  In  a  limited  sense, 

he  seventy-flrst  section  of  the  act  of  as  desisrnating  "bailees  to  keep,  trans- 

850,    concerning   crimes    and    punish-  port  and  deliver." — People  v.  Cohen,  8 

aents.     (Wood's   Dig.    Art.    1931.)     An  Cal.  42. 

adictment    under    this    section    must  Embezzlement  by  bailee.    Sufflciency 

tate,    with    directness    and    certainty,  oi  information. — People  v.  Johnson,  71 

he  facts  and  circumstances  necessary  Cal.    384.     Cases   of  embezzlement   by 

o  constitute  the  complete  oftense,  and  bailee:     See  People  v.  Salrose,  62  Cal. 

jnong  them  the  circumstances  consti-  139;    People   v.    Plores,    64    Cal.    426.    1 

uting  the  bailment — People  v.  Poggl.  Pac.  498. 

f   CaL  600;    People  v.   Smith,   23   Cal.  Sec.   4971. 
;80:  People  v.  Murphy.  51  Cal.  376.    As 

Sectton  4976.  When  Clerk,  Agent,  etc.,  Guilty  or 
Bmbcxxlement;  Every  clerk,  a^ent,  or  servant  of  any  person 
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who  fraudulently  appropriates  to  his  own  use,  or  secretes  with  a 
fraudulent  intent  to  appropriate  to  his  own  use,  any  property  of  an- 
other which  has  come  into  his  control  or  care  by  virtue  of  his  em- 
ployment as  such  clerk,  agent  or  servant,  is  guilty  of  embezzlenienl. 

1887  R.  S.  Sec.  7070;  1864  p.  451,     Sec.  4971;  Sec.  4975. 
Sec.  74. 

ScctMD  4977.  Distinct  Act  of*  Tuiiing:  A  distinct  act 
of  taking  is  not  necessary  to  constitute  embezzlement. 

1887  R.  S.  Sec.  7071.  bezzlement:     Sec.  4953. 

Distinction  between  larceny  and  em- 

Section  4978.  ETidcncc  of*  Debt,  Subject  or  Embez- 
aElemcnt:  Any  evidence  of  debt,  negotiable  by  delivery  only,  anu 
actually  executed,  is  the  subject  of  embezzlement,  whether  it  has  beeii 
delivered  or  issued  as  a  valid  instrument  or  not. 

1887  R.  8.  Sec.  7072.  Sec.  4964. 

Section  4979.    Claim  of  Title  a  Ground   of  Defenge: 

Upon  any  indictment  for  embezzlement,  it  is  a  sufficient  defenst 
that  the  property  was  appropriated  openly  and  avowedly,  and  under 
a  claim  of  title  preferred  in  good  faith,  even  though  such  claim  i^ 
untenable.  But  this  provision  does  not  excuse  the  unlawful  retention 
of  the  property  of  another  to  offset  or  pay  demands  held  against  him. 

1887  R.  S.  Sec.  7073.  does  not  constitute  the  crime  of  embez- 

Sec.  4971.  zlement. — State   v.  Reilly,    4    Mo.  App. 

The  mere  conversion  of  money  to  the  '   392.     Must  be  felonious  intent  at  time 

agent's  own   use   after  collection,  and  of  conversion. — Id. 

failure  to  pay  it  over  to  his  principal. 

Section  4980.  Intent  to  Restore  Property  no  De- 
ftnse:  The  fact  that  the  accused  intended  to  restore  the  property 
embezzled,  is  no  ground  of  defense  or  of  mitigation  of  punishment, 
if  it  has  not  been  restored  before  an  information  has  been  laid  before 
a  magistrate,  charging  the  commission  of  the  offense. 

1887  R.  S.  Sec.  7074. 

Section  4981.  Actual  Restoration,  Ground  tor  miti- 
gation of  Punisliment:  Whenever,  prior  to  any  inforamtion 
laid  before  a  magistrate,  charging  the  commission  of  embezzlement, 
the  person  accused  voluntarily  and  actually  restored  or  tendered  res- 
toration of  the  property  alleged  to  have  been  embezzled,  or  any  pan 
thereof,  such  fact  is  not  a  ground  of  defense,  but  it  authorizes  the 
court  to  mitigate  punishment,  in  its  discretion. 

1887  R.  S.  Sec.  7075.  was  embezzled  defendant   had  a  right 

If  defendant,  prior  .to  making  com-  to  settle  as  having  a  debt  upon  an  im- 

plaint  against  plaintiff,  settled  for  the  plied  contract  and  such  settlement  was   - 

moneys  claimed  to  have  been  embez-  no  bar  to  a  criminal  prosecution:   nor  ' 

zled  as  for  moneys  had  and  received.  did  it  furnish  evidence  that  defendant  - 

this    would    be    evidence    that    he    did  did  not  believe  the  money  had  been  em- 

not  believe  plaintiff  had  embezzled  the  bezzled. — Fagnan  v.  Knox,  66  N.  Y.  525: 

moneys.     Held,  error:      That  if  money  Sec.  4546. 

Section  4989.  Punislimeiit  tor  Embezzlement;     Ever}" 

person  guilty  of  embezzlement    is  punishable    in    the    manner  pre- 
scribed for  feloniously  stealing  property  of  the  \alue  of  that  embez- 


Jh.  CCXXl  EXTORTION  DEFINED  ITl 

ded;  and  where  the  property  embezzled  is  an  evidence  of  debt  or 
right  of  action,  the  sum  due  upon  it  or  secured  to  be  paid  by  it  shall 
>e  taken  as  its  value;  Provided,  That  if  the  embezzlement  or  defai- 
::ation  be  of  the  public  funds  of  this  State,  or  of  any  county,  city, 
3r  municipality  within  this  State,  the  offense  is  a  felony,  and  shall 
ye  punishable  by  imprisonment  in  the  State  prison  not  less  than  one 
fesLT  nor  more  than  ten  years;  and  the  person  so  convicted  shall  be 
ineligible  thereafter  to  any  office  of  honor,  tnist,  or  profit  under  this 
State. 

1887  R  8.  Sec  7076.  Constitution,  Art.  6,  Sec.  3,  as  to  who 

may  not  hold  office. 

Sectton  4983.  County  Officer  nol  Accounting  for 
Certain  Moneys:  Any  county  officer  or  deputy  who  shall  neglect 
or  refuse  to  account  for  and  pay  into  the  county  treasury  any  money 
received  as  fees  or  compensation  in  excess  of  his  actual,  and  neces- 
sary expenses,  incurred  in  the  performance  of  his  official  duties,  within 
ten  days  after  his  quarterly  settlement  with  the  county,  shall  be  guilty 
of  embezzlement  of  public  funds,  and  be  punishable  as  provided  for 
such  offenses. 

189f,  6th  Ses.  p.  406.  Sec.  2. 

EXTORTION. 

Section  4984.  Extortion  Defined:  Extortion  is  the  ob- 
taining of  property  from  another,  with  his  consent,  induced  by  a 
wrongful  force,  or  fear,  or  under  color  of  official  right. 

1887    R.    S.    Sec.    7080;    1864    p.    462,  bare  act  of  taking  an  Hlegai  fee  indlct- 

8ec.   118.  able  then  the  defendant  may  be  con- 

BXTORTION:      The    offense    of    an  vie  ted  no  matter  what  may  have  been 

officer's  taking  by  color  of  his  office,  his  motive.     But  to  extortion  at  com- 

any  money,  or  thing  of  value  that  is  mon  law.  and  under  most  of  the  stat- 

not  due  him,  or  more  than  Is  due  or  utes.  corrupt  motive  is  essential.    And 

before  It  is   due. — Burrell's   Law   Die.  If  there  be  no   such   motive,   and   the 

Title  Extortion,  p.  462.  money  be  voluntarily  given  for  extra 

The  receiving  of  a  negotiable  prom-  work,  the  Indictment  Is  not  sustainable, 

Issory  note  by  an  officer  for  fees  not  at  common  law.    This  distinction,  how- 

due  will  not  support  an  Indictment  for  ever.    Is    one    of    great    delicacy,    and 

extortion. — Com.  v.  Cony,  2  Mass.  523.  should  be  carefully  guarded,  lest  cor- 

The  accepting  of  a  promissory  note  ruptlon  be  sheltered  under  the  disguise 

signed   by  a   party   guilty   of   larceny  of  usage  or  extra  work.    Corruption  is 

as  a  consideration  for  not  prosecuting,  to  be  Inferred  from  the  facts. — 2  Whart. 

is  sufficient  to  constitute  a  compound-  Cr.  L.  10  Ed.  Sec.  1576,  and  citations; 

ing    of   a    felony.— Com.    v.    Pease,    16  Cutter  ads  State,  36  N.  J.  L.  125;  Ryan 

Mass.  91.  V.  Johnston,  5  Cal.  86,  holding  the  act  to 

A  county  officer  who  demands  and  prevent  extortion  in  office,  not  in  con- 

recelved  illegal  fees  under  the  color  of  fllct    with    the   constitution. — See    Sec. 

his  office  is  guilty  of  extortion.— Ming.  4953,   defining  distinction  between   ex- 

V.  Truett,  1  Mont.  322;  Territory  v.  Mc-  tortlon,     larceny,     embezzlement     and 

Elroy.  1  Mont.  86.  robbery.     For  robbery.  Sec.  4979.     For 

The  taking  of  Illegal  fees  on  the  part  larceny,  Sec.  4953.     For  embezzlement, 

of  a  public  officer  may  often  result  from  Sec.  4971. 
mistake.    When  the  statute  makes  the 

Section  4983.  HThal  Threats  IHay  Constitute  Ex- 
tortion:  Fear,  such  as  will  constitute  extortion,  may  be  induced 
by  a  threat,  either : 

I.     To  do  an  unlawful  injury  to  the  person  or  property  of  tlie 
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individual  threatened  or  to  any  relative  of  his,  or  member  of  his  family; 
or, 

2.  To  accuse  him,  or  any  relative  of  his,  or  member  of  his  family 
of  any  crime;  or, 

3.  To  expose,  or  impute  to  him  or  them  any  deformity  or  dis- 
grace; or, 

4.  To  expose  any  secret  affecting  him  or  them. 

1887    R.    8.    Sec.    7081;    1864    p.    463,  appeal  is  property  within  the  meaning 

Sec.  116.  of  the  Code,  and  it  follows  that  a  threat 

Under  Code  of  Civ.  Proc.  Sec.  287,  de-  made  for  the  purpose  of  inducing  an 
claring  that  an  attorney  may  be  dis-  appellant  to  dismiss  an  appeal  is  a 
barred  on  conviction  of  a  misdemeanor  threat  made  with  intent  to  extort  prop- 
involvinfiT  moral  turpitude,  a  disbar-  erty  from  another. — People  v.  Cadman. 
ment  is  warranted  for  a  conviction  of  57  Cal.  562.  It  is  a  crime  for  a  person 
unsuccessfully  attemptinsr  by  any  ver-  to  send  or  deliver  a  letter  to  another, 
bal  threat,  such  as  are  specified  by  Pen.  containing  a  threat  to  expose  his  dis- 
Code,  Sec.  619,  to  extort  money  or  other  grace  in  such  a  way  as  to  ruin  his 
property  from  another,  and  expressly  character  and  business  relations  un- 
made a  misdemeanor,  under  Sec.  524.  less  he  withdraws  his  appeal  in  a  cer- 
— In  re  Coffey,  128  CaL  622,  56  Pac.  448.  tain  specified  case,  "whether  subscribed 

The  right  to  take  and  prosecute  an  or  not." — People  v.  Cadman.  67  Cal.  562. 

Sectton  4986.    Punishment  •!  Ext^rtton  in   Certain 

(}a*c«:  Every  person  who  extorts  any  money  or  other  property 
from  another,  under  circumstances  not  amounting  to  robbery,  by 
means  of  force,  or  any  threat,  such  as  is  mentioned  in  the  preceding 
Section,  is  punishable  by  imprisonment  in  the  State  prison  not  ex- 
ceeding five  years,  or  by  fine  not  exceeding  five  thousand  dollars,  or 
by  both. 

1887  R.  S.  Sec.  7082.  For  robbery.  Sec.  4979. 

Section  4987.  Punisiinicnt  •f  Extortion  under  C«l«r 
•f  Offleiai  Right:  Every  person  who  commits  any  extortion  un- 
der color  of  official  right,  in  cases  for  which  a  different  punishment 
is  not  prescribed  in  this  Code,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  7088.  Sec.  4984. 

Section  4988.  Obtaining  (Signatures  by  Means  •! 
Tiireats:  Every  person  who,  by  any  extortionate  means,  obtains 
from  another  his  signature  to  any  paper  or  instrument  whereby,  ?f 
such  signature  were  freely  given,  any  property  would  be  transferred, 
or  any  debt,  demand,  charge,  or  right  of  action  created,  is  punishable 
in  the  same  manner  as  if  the  actual  delivery  of  such  debt,  demand, 
charge,  or  right  of  action  were  obtained. 

1887  R.  S.  Sec.  7084. 

Section  4989.  Sending  Threatening  fjetters  with  In- 
tent to  Extort  Money:  Every  person  who,  with  intent  to  ex- 
tort any  money  or  other  property  from  another,  sends  or  delivers  tj 
any  person  any  letter  or  other  writing  whether  subscribed  or  not,  ex- 
pressing or  implying,  or  adapted  to  apply,  any  threat  such  as  is  spec- 
ified in  this  Chapter,  is  punishable  in  the  same  manner  as  if  such 
money  or  proj)erty  were  actually  obtained  by  means  of  such  threat. 

1887  R.  S.  Sec.  7085;  1864  p.  463:  Sec.       fense    in    most    JurisdlcUons,    both    In 

116;   1875  p.  349,  Sec.  116.  England   and   the   United   States,   spe- 

THREATENING  LETTERS:  The  of-       ciflcally  Indictable  by  statutes.     Under 
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tatutes  it  is  necessary  in  order  to  Ambiguous  letter  may  be  explained 

I   an   indictment,    that   a   threat  by  parol  proof. — 2  Whart.  Cr.  L.  10  Ed. 

have  been  manifestly  intended.  Sec.  1665. 

lart.  Cr.  L.  10  Ed.  Sec.  1664.  Attempt  to  extort  money  by  threat- 
person  threatened  must  be  ening  letter. — People  v.  TbnieUi,  81  Cal. 
1  and  proved,  and  so  must  the  275,  22  Pac.  678;  People  v.  Choynski,  95 
sending.  The  letter  must  be  set  Cal.  640.  30  Pac.  791. 
obtainable.  The  venue  may  be  PROPERTY:  The  right  to  take  and 
I  the  place  of  its  reception. — 2  prosecute  an  appeal  is  property  within 
.  Cr.  L.  Sec.  1666;  Rex  v.  Hendy,  the  meaning  of  the  Code,  and  it  follows 
C.  C.  248.  that  a  threat  made  for  the  purpose  of 
mtinuous  offenses,  each  place  of  inducing  an  appellant  to  dismiss  an  ap- 
ict  has  cognizance. — 1  Whart.  Cr.  peal  is  a  threat  made  with  intent  to 
Bd.  Sec.  288,  and  citations.  extort  property  from  another. — People 
Olciency  of  indictment — Queen  v.  Cadman.  57  CaL  564. 
iS.  2  Cox.  C.  C.  434.  LETTER:  It  is  a  crime  to  send  or 
ing  a  threatening  letter  on  a  gate  deliver  a  letter  containing  such  threats 
ublic  highway  is  some  evidence  with  an  intent  to  extort  money  or  other 
to  the  jury  of  a  sending  thereof  property  from  another  "whether  sub- 
the  statute. — Queen  v.  Williams,  scribed  or  not." — People  v.  Cadman,  57 
I  C.  C.  16.  Cal.  564. 

iT  4  George  4,  Chap.  54,  Sec.  3.  VENUE:     The  venue  may  be  laid  in 

tKin  to  whom  a  threatening  letter  the  place  of  reception. — 2  Whart.  Cr.  L. 

must  be  the  person  whose  prop-  10    Ed.    Sec.    1666,    and   citations.     To 

s    threatened    to    be    burned. —  same  effect  in  People  v.  Oriffln,  2  Barb. 

V.  Grimwade,  1  Cox  C.  C.  67.  427. 

(Ttton  4990.  Extorting^  Ill^ney  by  IHeans  •r  Terbal 
mtui  Every  person  who  unsuccessfully  attempts,  by  means  of 
erbal  threat,  such  as  is  specified  in  this  Chapter,  to  extort  money 
ler  property  from  another,  is  guilty  of  a  misdemeanor. 

R.  S.  Sec.  7086.  491.     Cited  in  note  to  91  Am.  Dec  664. 

wful   imprisonment  only   occurs  on   imprisonment,   when  not  unlawful, 

the    proceedings    of    an    Inferior  Notes  on  Cal.  Rep.  4  Vol.  104. 
ire  void. — Ex  parte  Raye,  63  Cal. 

KAI.SK   PKR.SONATIOXS   AND  CHEATS. 

(rti«n  4991,     Falsely  Pemonating  Another  in  Other 

i:  Every  person  who  falsely  personates  another,  and  in  such  as- 
I  character,  either: 

Becomes  bail  or  surety  for  any  party  in  any  proceeding  what- 
before  any  court  or  officer  authorized  to  take  such  bail  or  surety. 

Verifier,  publishes,  acknowledges  or  proves  in  the  name  of  an- 

person,  any  written  instrument,  with  the  intent  that  the  same 
)e  recorded,  delivered  and  used  as  true;  or. 

Does  any  act  whereby,  if  it  were  done  by  the  person  falsely 
lated,  he  might  in  any  event,  become  liable  to  any  suit  or  pros- 
n,  or  to  pay  any  sum  of  money,  or  to  incur  any  charge,  for- 
e  or  penalty,  or  whereby  any  benefit  might  accrue  to  the  party 
lating,  or  to  any  other  i)erson,  is  punishable  by  imprisonment 

county  jail  not  exceeding  two  years,  or  by  a  fine  not  exceeding 
lousand  dollars. 

R.    S.    Sec.    7093:     1864    p.    458,  acter  obtain  credit  from  the  public  at 

larsre,  he  is  indictable  as  a  cheat,  as-* 

SE  PERSONATION:     If  a  pre-  .suming  that  he  imposes  upon  persons 

(e.   g.   Perkin   Warbeck   or   the  who  have  no  notice  that  his  claims  are 

urne  claimant)  palm  himself  oft  disputed,   and   also   that   he   addresses 

immunity  as  another  person,  and  his   Imposture   to  the   public   at   large, 

tbe  vuipe  ot  |iis  assumed  char-  Th9  otTente  li  %h^n  one  aim^  »t  tlio 
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public    generally,    and    Is    supposing  Physician's  certificate  of  death.— Peo- 

there  is  no  notice  to  put  others  on  their  pie  v.  Maurln,  77  Cal.  436,  19  Pac.  StS. 

guard,  aimed  as  much  at  the  careful  as  To  personate  another  is  to  assume  to 

at  the  careless.  Hence  it  is  a  cheat  at  be  that  person. — Id. 

common  law.— 2  Whart.  Cr.  L.  10  Ed. 

Sec.  1124.    False  personation. — Id.;  Sec. 

888. 

ScctMn  4999.  Wteeeiwlng  Property  in  a  False  Char- 
acter: Every  person  who  falsely  personates  another,  and  in  sucn 
assumed  character  receives  any  money  or  property  knowing  that  it  is 
intended  to  be  delivered  to  the  individual  so  personated,  with  intent 
to  convert  the  same  to  his  own  use,  or  that  of  another  person,  or  to 
deprive  the  owner  thereof,  is  punishable  in  the  same  manner  and  to 
the  same  extent  as  for  larceny  of  the  money  or  property  so  receivd. 

1887  R.  S.  Sec.  709^4;  1864  p.  459,  session  of  the  goods,  but  not  the  prop- 
Sec.  99.  erty  is  obtained  by  false  pretense.— 1 

Buying  by  false  pretense  is  not  lar-  Whart.  Cr.  L.  10  Ed.  Sec.  888. 
ceny;  but  otherwise  when  only  in  pos- 

Sectian  4993.  Fraudalenl  I'onTeyanees:  Every  person 
who  is  a  party  to  any  fraudulent  conveyance  of  any  lands,  tenements, 
or  hereditaments,  goods  or  chattels,  or  any  right  or  interest  issuing 
out  of  the  same,  or  to  any  bond,  suit,  judgment  or  execution,  con- 
tract or  conveyance,  had,  made,  or  contrived  with  intent  to  deceive 
and  defraud  others,  or  to  defeat,  hinder  or  delay  creditors  or  others 
of  their  just  debts,  damages  or  demands;  or  who,  being  a  party  as 
aforesaid,  at  any  time  wittingly  and  willingly  puts  in.  uses,  avows, 
maintains,  justifies  or  defends  the  same,  or  any  of  them,  as  true,  and 
done,  had  or  made  in  good  faith,  or  upon  good  consideration,  or 
aliens,  assigns,  or  sells  any  of  the  lands,  tenements  .hereditaments, 
goods,  chattels,  or  other  things  before  mentioned,  to  him  or  them, 
conveyed  as  aforesaid,  or  any  part  thereof,  is  guilty  of  a  misde- 
meanor. 

1887    R.    S.    Sec.    7095;    1864    p.    468.  Bros,   were  also   informed   by   K.  that 

Sec.  125.  M.  would  pay  for  the  winteringr  of  the 

FRAUD:  M.  loaned  K.  $1500.00  in  horses,  and  that  they  were  to  be  turned 
money,  and  took  a  bill  of  sale  of  some  over  to  him  in  the  spring.  Two  homes 
13  head  of  horses,  and  some  other  ar-  that  were  included  in  the  bill  of  sale 
tides  of  personal  property.  At  the  were  in  the  charge  of  one  Lufkin.  K. 
time  the  bill  of  sale  was  taken,  K.  notified  Lufkin  that  he  had  turned  the 
called  Nelson  Bros.,  who  then  had  pos-  horses  over  to  M.  and  that  he  must  de- 
session  of  the  property,  and  in  the  liver  them  to  him.  In  the  spring  Nel- 
presence  of  M.  told  Nelson  Bros,  that  son  Bros,  returned  the  horses  trom  the 
he  had  transferred  the  property  to  M.  winter  range,  and  delivered  them  to 
for  the  purpose  of  securing  the  indebt*  Murphy,  who  hired  a  man  to  look  after 
edness  above  mentioned.  He  told  Nel-  them  on  the  range  during  the  following 
son  Bros,  to  hold  the  property  for  M.  summer.  Held,  that  there  wclb  such  a 
The  horses  had  then  just  been  gathered  delivery  and  continued  change  of  pos- 
from  the  range  and  were  in  the  corral  session  as  would  relieve  the  property 
of  Nelson  Bros.,  in  the  town  where  the  from  the  provisions  of  Section  S021, 
transaction  took  place,  to  be  taken  to  |lev.  St.  Idaho. — Murphy  v.  Braaae, 
the  winter  range,  and  cared  for  during  Sheriff  (Idaho),  32  Pac.  208. 
the    winter   by    Nelson    Bros.      Nelson 

Section   4994.     •bCaining   money   under  False  Pre* 

tenses:  Every  person  who  knowingly  and  designedly,  by  false  or 
fraudulent  representation  or  pretenses,  defrauds  any  other  person  of 
money  or  property,  or  who  causes  or  procures  others  to  report  fM^ol^r 
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of  his  wealth  or  mercantile  character,  and  by  thus  imposing  upon 
any  person  obtains  credit,  and  thereby  fraudulently  gets  into  posses- 
sion of  money  or  property,  is  punishable  by  imprisonment  in  the  coun- 
ty jail,  not  exceeding  one  year,  and  by  fine  not  exceeding  three  times 
the  value  of  the  money  or  property  so  obtained. 


1887  R.  S.  Sec.  7096;  1864  pp.  468- 
469.  Sees.  136-187. 

OBTAINING  MONEY  UNDER 
FALSE  PRETENSES.  ALLEGATION 
MUST  SHOW  WHAT:  The  essence  of 
the  crime  of  obtaining  money  or  prop- 
erty by  false  pretenses,  Is  that  the  false 
pretense  should  relate  to  a  past  event 
or  to  a  fact  having  present  existence, 
and  not  to  something  to  happen  in  the 
future.  And  the  prosecutor  must  be- 
lieve that  the  pretense  is  true,  and, 
confiding  in  its  truth,  must,  by  reason 
of  such  confidence,  part  with  his  money 
or  property.  An  indictment  for  obtain- 
ing money  under  false  pretenses  which 
fails  to  show  these  facts,  is  bad,  and 
may  be  reached  by  motion  in  arrest. — 
State  V.  Evers  et  al.  49  Mo.  542.  To 
Rame  effect  In  re  Snyder,  Petitioner,  17 
Kan.  542;  and  Johnson  v.  State,  41 
Tex.  65. 

A  false  pretense  Is  such  a  fraudulent 
representation  of  an  existing  or  past 
fact,  by  one  who  knows  It  not  to  be 
true,  as  is  adapted  to  induce  a  person 
to  whom  it  is  made  to  part  with  some- 
thing of  value.— 2  Blsh.  Cr.  L.  Sec.  415, 
Sub.  3;  1  McClaln's  Cr.  L.  Sec.  66H; 
Ryan  v.  State,  45  Ga.  128;  Scott  v.  Peo- 
ple, 62  Barb.  62. 

A  false  representation  tending  mere- 
ly to  induce  one  to  pay  a  debt  pre- 
viously due  from  him,  is  not  within  the 
statute  against  obtaining  property  by 
false  pretenses,  though  payment  be 
thereby  obtained. — People  v.  Thomas 
(N.  Y.),  3  Hill  169;  State  v.  Hurst,  11 
W.  Va.  54. 

Knowingly  to  misrepresent  a  blinl 
horse  as  sound  (the  horse's  eyes  being 
apparently  good)  and  thereby  to  cheat 
and  defraud  a  person  swapping  for  th** 
animal,  is  to  commit  the  offense  of 
being  a  common  cheat  and  swindler, 
under  Sec.  4595  of  the  Code. — Tatem  v. 
State,  68  Ga.  408. 

The  passing  counterfeit  banknotes,  In 
payment,  or  exchange  for  property 
purchased.  Is  not  a  "false  pretense" 
within  the  meaning  of  the  law. — Cheek 
V.  State.  1  Cold.  172;  People  v.  Clough. 
17  Wend.  351,  holding  that  an  Indict- 
ment will  not  lie  for  obtaining  money 
by  false  pretenses,  where  the  money  Is  , 


parted  with  as  a  charitable  donation, 
although  the  pretenses  moving  to  the 
gift  are  false  and  fraudulent — 2  Whart. 
Cr.  L,  10  Ed.  Sec.  1180. 

Land  is  not  included  in  Sec.  532 
which  may  be  obtained  by  false  repre- 
sentation or  pretenses. — People  v.  Cum- 
mlngs,  114  Cal.  437,  46  Pac.  284.  Ob- 
taining money  under  false  pretenses. — 
People  V.  Mlllan,  106  Cal.  320,  39  Pac. 
605;  People  v.  Nezbet,  102  Cal.  327,  36 
Pac.  654. 

FALSE  PRETENSES:  Obtaining 
money  by  pretended  ownership  of  land. 
—State  v.  Hurley,  58  Kan.  668. 

Obtaining  note  under  false  pretenses. 
—People  v.  Cummings,  117  Cal.  497,  49 
Pac.  576. 

Obtaining  property  under  false  pre- 
tenses. Transfer  with  Intent  to  defraud 
creditors.  Offense  distinguished  from 
*grand  larceny.— People  v.  Martin,  102 
Cal.  558,  36  Pac.  952. 

Indictment,  sufficiency.  —  People  v. 
Jordan.  66  Cal.  10,  4  Pac.  773. 

INFORMATION:  An  Information  for 
obtaining  money  under  false  pretenses 
Is  sufficient  If  it  charges  the  offense 
substantially  In  the  language  of  the 
Penal  Code  defining  it. — People  v.  Don- 
aldson. 70  Cal.  116,  11  Pac.  681.  See 
People  V.  Reed,  70  Cal.  529,  11  Pac.  676, 
holding  that  a  promissory  note  is  per- 
sonal property,  and  may  be  the  subject 
of  the  offense  of  obtaining  property- 
under  false  pretenses.  An  indictment 
is  generally  sufficient  If  it  follows  the 
language  of  the  statute. — People  v.  Mc- 
Kenna.  81  Cal.  158.  22  Pac.  488.  bee 
note  to  McGuff  v.  State,  16  Am.  Rep 
30.  on  general  subject.  Notes  on  Cal. 
Rep.  4  Vol.  546. 

Requisite  of  an  Indictment  for  ob- 
taining money  by  false  pretenses-^ 
People  V.  Higbie,  66  Barb.  131. 

False  report  to  commercial  agency. 
Indictment.  Evidence.  Fatal  variance. 
— Schayer  v.  People  (Colo.),  37  Pac.  43. 

Obtaining  money  by  false  pretenses; 
not  necessary  to  set  out  kind,  character 
or  denomination  under  Code  of  Wash- 
ington.—State  v.  Knowlton,  11  Wash. 
512.  39  Pac.  966.  See  State  v.  Bokien, 
14  Wash.  403,  44  Pac.  889. 


Section  499a.  8ellinf[^  Land  Twice:  Every  person  who, 
after  cmce  selling,  bartering,  or  disposing  of  any  tract  of  land  or  town 
lot,  or  after  executing  any  bond  or  agreement  for  the  sale  of  any 
land  or  town  lot,  again  wilfully  and  with  intent  to  defraud  prpviQU* 
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or  subsequent  purchasers^  sells^  barters,  or  disposes  of  the  same  tract 
of  land  or  town  lot,  or  any  part  thereof,  or  wilfully  arid  with  intcrit 
to  defraud  previous  or  subsequent  purchasers,  executes  any  bottd 
or  agreement  to  sell,  barter,  or  dispose  of  the  same  land  or  lot,  or 
any  part  thereof,to  any  other  person  for  a  valuable  consideration,  is 
punishable  by  imprisonment  in  the  State  prison  not  less  than  one  nor 
more  than  five  years,  or  by  fine  not  exceeding  five  thousand  dollars  or 
by  both. 

1887  H.  S.  Sec.  7097;  1864  p.  469»  Sec.  ter  sale  was  made  ftauduiehUy,  witil 

188.  intent  to  defraud  either  S.  or  M.  W. 

SELLING  LAND  TWICE:     To  coti-  A  Babcock.— People  v.  Gartiett,  U  Cal 

Btitute  the  offense  of  selling  land  twice  4704 

as  defined  In  the  one  huhdred  ahd  thir^  The  ffivihg  of  k  morifirHie  upOh  iM^ 

ty-second  section  of  the  Code  concern-  by  a  party  who  has  already  conveir^^ 

ing  crimes  and  punishments  it  must  ap-  his  title  to  another  by  deed,  is  not  dii- 

pear  that  there  was,  first,  a  sale  and  posing  of  the  land  within  the  meaning 

conveyance  to  B.;   second,  a  sale  and  of  the  statute,  which  makes  it  a  felony 

conveyance  to  M.  W.  A  B.,  for  a  valu-  to  fraudulently  sell  land  after  having 

able  consideration:  third,  that  the  lat-  once  sold  it. — People  v.  Cox,  46  CaL  841 

Section  4996.  married  Persons  Sellings  I^inds  Under 
False  Representations:  Every  married  person  who  falsely  and 
fraudulently  represents  himself  or  herself  as  competent  to  sell  or 
mortgage  any  real  estate,  to  the  validity  of  which  sale  or  mortgage 
the  assent  or  concurrence  of  his  wife  or  her  husband  is  necessary, 
and  under  such  representations  wilfully  conveys  or  mortgfages  the 
same,  is  guilty  of  felony. 

1887  R.  S.  Sec  7098. 

Section    4997.      Consignee,     False     Statement     by: 

Every  commission  merchant,  broker,  agent,  factor,  or  consignee, 
who  shall  wilfully  and  corruptly  make,  or  cause  to  be  made,  to  the 
principal  or  consignor  of  such  commission  merchant,  agent  broker, 
factor,  or  consignee,  a  false  statement  concerning  the  price  obtained 
for,  or  the  quality  or  quantity  of  any  property  consigned  or  intrusted 
to  such  commission  merchant,  agent,  broker,  factor,  or  consignee, 
for  sale,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof,  shall  be  punished  by  fine  not  exceeding  three  hundred  dol- 
lars, or  imprisonment  in  the  county  jail  not  exceeding  six  months, 
or  by  both  such  fine  and  imprisonment. 

1887  R.  S.  Sec.  7099. 

Section  4998.  Tiolation  of  Statute  Relating  to  Stor- 
age of  Grain:   Any  person  who  shall  violate  any  of  the  provisions 

of  Chapter  XVI  of  the  Political  Code  relating  to  the  storage  of 
grain  shall  be  guilty  of  a  felony,  and,  upon  conviction  thereof,  shall 
be  fined  in  any  sum  not  exceeding  five  thousand  dollars,  or  be  im- 
prisoned in  the  penitentiary  of  this  State  not  exceeding  five  years,  or 
both;  and  in  case  of  a  corporation  the  person  acting  for  such  cor- 
poration shall  be  liable  for  a  like  punishment  upon  indictment  and 
conviction. 

1899,  5th   Ses.   p.   8,  first   part  of   Sec.  7;  1891,  1st  Ses.  p.  13,  Sec.  7. 

Section  4999.  Persons  Filing  Trade  RlarliSy  in  Tiola- 
tion of  Law;  Any  person  who  shall  for  himself  or  on  behalf  oi 
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any  other  person,  association  or  union  procure  the  filing  of  any  label, 
trade  mark,  term,  design  or  form  of  advertisement  in  the  office  of 
the  secretary  of  State,  by  making  any  false  or  fraudulent  representa- 
tions or  declarations,  verbally  or  in  writing  or  by  any  fraudulent 
neans,  shall  be  liable  to  pay  any  damages  sustained  in  consequence 
Df  any  such  filing,  to  be  recovered  by  or  on  behalf  of  the  party  in- 
jured thereby,  in  any  court  having  jurisdiction  and  shall  be  guilty  of 
misdemeanor,  and  be  punished  by  a  fine  not  exceeding  one  hundred 
loUars,  or  by  imprisonment  not  exceeding  three  months. 

18ff,  5th  Ses.  p.  818,  Sec  4;  1897.  4th  Ses.  p.  125.  Sec.  4. 

Section  5000.  Persons  Displaying  Trade  Marks,  not 
lO  AatiioriaEed:  Every  person  who  shall  use  or  display  the 
genuine  label,  trade  mark,  term,  design,  device  or  form  of  advertise- 
ment of  any  such  person,  association  or  union,  in  any  manner,  not 
being  authorized  so  to  do  by  such  person,  union  or  association,  shall 
be  deemed  guilty  of  a  misdemeanor  and  shall  be  punished  by  im- 
prisonment for  not  more  than  three  months  or  by  fine  of  not  more 
than  one  hundred  dollars. 

1899,  5th  Ses.  p.  318.  Sec.  6;   1897,  4th  Sea.  p.  126.  Sec.  6. 

Section  5001,  Persons  Using  Name  of  Certain 
Persons,  not  so  Antliorized:  Any  person  or  persons  who  shall 
in  any  way  use  the  name  or  seal  of  any  such  person,  association,  or 
union  or  officer  thereof  in,  and  about  the  sale  of  goods  or  otherwise 
not  being  authorized  to  so  use  the  same,  shall  be  guilty  of  a  mis- 
demeanor, and  shall  be  punishable  by  imprisonment  for  not  more 
than  three  months,  or  by  a  fine  of  not  more  than  one  hundred  dollars. 

1899.  5th  Ses.  p.  818.  Sec.  7;  1897.  4th  Ses.  p.  126.  Sec.  7. 

Section  ffOOa.    Defkcing  IWarlis,  etc.,  on  IjO|^:    Every 

person  who  cuts  out,  alters,  or  defaces  any  mark  made  upon  any  log, 
lumber,  or  wood,  or  puts  a  false  mark  thereon  with  intent  to  prevent 
the  owner  from  discovering  its  identity,  is  guilty  of  a  misdemeanor. 

1887   R.    S.    Sec.    8868;    1885    p.    178.  Timber  deflned:    Pol.  Code.  Sec  1118. 

See.  8. 

FALSE  WEIGHTS  AND  MEASURES. 

Section  500S.  False  UTeig^lit,  etc.,  Defined^  A  false 
veight  or  measure  is  one  which  does  not  conform  to  the  standard 
stablished  by  the  laws  of  the  United  States  of  America,  and  of  this 
>tate. 

1887  R.  a  Sec  7105. 

Section  5004.  Using  or  Seiling  Goods  by  False 
BVeifftit  and  measures:  Penalty:  Every  person  who  know* 
ngly  sells  any  goods,  wares,  or  merchandise,  or  any  valuable  thing, 
y  false  weight  or  measure,  or  knowingly  uses  false  measures  at  any 
lill  in  taking  toll  for  grinding  corn,  wheat,  rye,  or  other  grain,  is 
fuilty  of  a  misdemeanor. 

1887  R.  a  pea  7106;  18(4  p.  469.  Se  c.  189, 

IS 
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Section  aOOS.      Using    False    UTeifhte    mr    Heasiirci: 

Every  person  who  uses  any  weight  for  measure,  knowing  it  to  be 
false,  by  which  use  another  is  defrauded  or  otherwise  injured,  is 
guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  7107;   1864  p.  469,  Sec.  189  . 

Section  9006.    Stamping  False  UTeight  on  Fackaf:ef: 

Every  person  who  knowingly  marks  or  stamps  false  or  short  weight 
or  measure,  or  false  tare,  on  any  cask  or  package,  or  knowingly  sells, 
or  offers  for  sale,  any  cask  or  package  so  marked,  is  guilty  of  a  mis- 
demeanor. 

1887  R.  S.  Sec.  7108;   1864  p.  469,  Sec  189. 

Section  5007.  UTeight  bjr  Ton  or  Poand:  In  all  sales 
of  coal,  hay,  and  other  commodities  usually  sold  by  the  ton  or  frac- 
tional parts  thereof,  the  seller  must  give  to  the  purchaser  full  weigh*^ 
at  the  rate  of  two  thousand  pounds  to  the  ton;  and  in  all  sales  of 
articles  which  are  sold  in  commerce  by  avoirdupois  weight,  the  seller 
must  give  to  the  purchaser  full  weight,  at  the  rate  of  sixteen  ounces 
to  the  pound :  and  any  person  violating  this  section  is  guilty  of  a 
misdemeanor. 

1887  R.  S.  Sec.  7109. 

Section  SOOS.  Fraudulent  Seals  for  Hreif^in;  or 
Assayinff^  Ores:  Every  person,  association  or  corporation,  or  the 
agent  of  any  person,  association  or  corporation,  engaged  in  the  busi- 
ness of  milling,  sampling,  concentrating,  reducing,  shipping  or  pur- 
chasing ores,  who  keeps  or  uses  any  false  or  fraudulent  scales  or 
weights  for  weighing  ore,  or  who  keeps  or  uses  any  false  or  fraudu- 
lent assay  scales  or  weights  for  ascertaining  the  assay  value  of  ore, 
knowing  them  to  be  false,  every  person  so  offending  is  guilty  of  a 
misdemeanor,  and  is  punishable  by  a  fine  in  any  sum  not  exceeding 
one  thousand  dollars,  or  by  imprisonment  in  the  county  jail  for  a 
term  of  not  more  than  one  year,  nor  less  than  one  month,  or  by  both 
such  fine  and  imprisonment. 

1887  R.  S.  Sec.  7110;  1885  p.  30,  Sec.  1. 

Section  9009.  Fraudulent  Alteration  of  Talne  of 
Ores,  etc.:  Every  person,  corporation  or  association,  or  the  agent 
of  any  person,  corporation  or  association,  engaged  in  milling,  sam- 
pling, concentrating,  reducing,  shipping  or  purchasing  of  ores  in  this 
State,  who  in  any  manner  knowingly  alters  or  changes  the  true  value 
of  any  ores  delivered  to  him  or  them,  so  as  to  deprive  the  seller  of 
the  result  of  the  correct  value  of  the  same,  or  who  issues  any  bill  of 
sale  or  certificate  of  purchase  that  does  not  exactly  and  truthfully 
state  the  actual  weight,  assay  value,  and  total  amount  paid  for  any 
lot  or  lots  of  ore  purchased,  or  who,  by  any  secret  understanding  or 
agreement  with  another,  issues  a  bill  of  sale  or  certificate  of  purchase 
that  does  not  exactly  and  truthfully  state  the  actual  weight,  assay 
value  and  total  amount  paid  for  any  lot  or  lots  of  ore  purchased,  or 
who  by  any  secret  understanding  or  agreement  with  another  issues  a 
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ill  of  sale  or  certificate  of  purchase  that  does  not  truthfully  and  cor- 
ectly  set  forth  the  weight,  assay  value  and  total  amount  paid  for 
ny  lot  or  lots  of  ore  purchased  by  him  is  guilty  of  a  misdemeanor, 
nd  shall  be  punished  as  provided  in  the  preceding  Section. 

1887  R.  S.  Sec.  7111;  1885  p.  80,  Sec.  2. 

FRAUD  IN  MANAGEMENT  OF  CORPORATIONS. 

Section  5010.  Frauds  in  Subscription  for  Stock  of 
/Orporations;  Evei:y  person  who  signs  the  name  of  a  fictitious 
erson  to  any  subscription  for  or  agreement  to  take  stock  in  any  cor- 
oration  existing  or  proposed,  and  every  person  who  signs  to  any  sub- 
cription  or  agreement  the  name  of  any  person,  knowing  that  such 
crson  has  not  means  or  does  not  intend  in  good  faith  to  comply  with 
11  the  terms  thereof,  or  under  any  understanding  or  agreement  that 
he  terms  of  such  subscription  or  agreement  are  not  to  be  complied  with 
•r  enforced,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  7114;   Sees.  2091.  2092.  2093.  Civ.  Code. 

Section  5011*  Frauds  in  Procurini^  Origan iaeation, 
5tc.,  of  Corporation:  Every  officer,  agent  or  clerk  of  any  cor- 
poration, or  of  any  persons  proposing  to  organize  a  corporation,  or  to 
ncrease  the  capital  stock  of  any  corporation,  who  knowingly  ex- 
libits  any  false,  forged  or  altered  book,  paper,  voucher,  security  or 
>ther  instrument  of  evidence  to  any  public  officer  or  board,  with  in- 
ent  to  deceive  such  officer  or  board  in  respect  thereto,  is  guilty  of  a 
nisdemeanor. 

1887  R.  S.  Sec.  7115;  Sees.  2113.  2117,  false   entry   In   the   books,    '"by  wl\lch 

149,  2150.  2151.  Civ.  Code.  false  entry  it  appeared  that  the  cash  on 

An  indictment  under-  Sec.  568  of  the  hand   at   the   commencement   of  busl- 

'enal  Code  a^rainst  the  agent  of  a  cor-  ness  on  that  day"  was  a  specified  sum, 

»oratlon,  for  having  made  a  false  en-  is    insnfflclent. — People    v.    Palmer.    53 

ry  In  the  corporate  books,  should  spe-  Cal.  615:   State  v.  Stlmson.  24  N.  J.  L. 

Ify  the  particular  entry  complained  of.  478,  for  what  indictment,  charging  oflfi- 

nd  should  at  least  state  the  substance  cer  of  a  bank  with  overdrawing  his  ac- 

if  It  according  to  Its  legal  effect     An  count,  should  contain, 
■verment  that  the  defendant  made  a 

Section  S019.  Unauthorized  use  of  Names  In  Pros- 
ieetlis,etc;  Every  person  who.  without  being  authorized  so  to  do, 
ubscribes  the  name  of  another  to  or  inserts  the  name  of  another  in 
iny  prospectus,  circular  or  other  advertisement  or  announcement  of 
my  corporation  or  joint  stock  association,  existing  or  intended  to  be 
brmed,  with  intent  to  permit  the  same  to  be  published,  and  thereby 
D  lead  persons  to  believe  that  the  person  whose  name  is  so  subscribed 
;  an  officer,  agent,  member  or  promoter  of  such  corporation  or  asso- 
iation,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  7116;   Sees.  2091.  2092,  Civ.  Code. 

Section  5013.  Directors,  niiscondnct  of:  Every  di- 
^or  of  any  stock  corporation  who  concurs  in  any  vote  or  act  of  the 
irectors  of  such  corporation  or  any  of  them,  by  which  it  is  intended, 
ther; 

I,     To  make  any  dividend,  exgept  from  the  surplus  profits  arising 
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from  the  business  of  the  corporation ;  and  in  the  cases  and  manner 
lowed  by  law;  or, 

2.  To  divide,  withdraw,  or  in  any  manner,  except  as  provided  bf| 
law,  pay  to  the  stockholders  or  any  of  them,  any  part  of  the  capital 
stock  of  the  corporation ;  or,  I" 

3.  To  discount  or  receive  any  note  or  other  evidence  of  debt  m| 
payment  of  any  installment  actually  called  in  and  required  to  be  paid 
or  with  the  intent  to  provide  the  means  of  making  such  payment ;  of,  P 

4.  To  receive  or  discount  any  note  or  other  evidence  of  debt,f 
with  the  intent  to  enable  any  stockholder  to  withdraw  any  part  of  the  |' 
money  paid  in  by  him  or  his  stock ;  or, 

5.  To  receive  from  any  other  stock  corporation,  in  exchange  for 
the  shares,  notes,  bonds  or  other  evidences  of  debt  of  their  own  cor- 
poration, shares  of  the  capital  stock  of  such  other  corporation,  or 

notes,  bonds,  or  other  evidences  of  debt  issued  by  such  other  corpora- 
tion, is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  7117;   Sec.  2106,  Civ.  Rouse  v.  Cycle  Co.  Ill  Mich.  268.  6f  N. 

Code.  W.  611,  holding  question  of  vood  Cstth 

Subscription  to  stock  may  be  paid  by  In  givinflr  note,  one  of  fact.     Notes  M 

note.— 72   Cal.   55.     To   same   effect   In  Cal.  Rep.  4  Vol.  333. 

Section  9014.  Sayings  Banic  •fflcer  OTerdrmwing 
His  Account:     Every  officer,  agent,  teller,  or  clerk  of  any  savings 

bank,  who  knowingly  overdraws  his  account  with  such  bank,  and 
thereby  wrongfully  obtains  the  money,  notes,  or  funds  of  such  bank, 
is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  7118. 

Section  AOIA.     Receivings  Deposits  in  Insolveat  Ranic: 

Every  officer,  agent,  teller,  or  clerk  of  any  bank,  and  every  individ- 
ual banker,  or  agent,  teller,  or  clerk  of  any  individual  banker,  who 
receives  any  deposits,  knowing  that  such  bank,  or  association,  or 
banker  is  insolvent,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  7119. 


Section  9016.    Frauds  in  Keeping  Accounts  in 

Every  director,  officer,  or  agent  of  any  corporation  or  joint  stock 
association  who  knowingly  receives  or  possesses  himself  of  any  prop- 
erty of  such  corporation  or  association  otherwise  than  in  payment  of 
a  just  demand,  and  who.  with  intent  to  defraud,  omits  to  make,  or  to 
cause  or  direct  to  be  made,  a  full  and  true  entry  thereof  in  the  books 
or  accounts  of  such  corporation  or  association,  and  every  director, 
officer,  agent  or  member  of  any  corporation  or  joint  stock  association 
who,  with  intent  to  defraud,  destroys,  alters,  mutilates  or  falsifies 
any  of  the  books,  papers,  writings  or  securities  belonging  to  such 
corporation  or  association,  or  makes  or  concurs  in  making,  any  false 
entries,  or  omits  or  concurs  in  omitting  to  make  any  material  entry 
in  any  book  of  accounts,  or  other  record  or  document  kept  by  such 
corporation  or  association,  is  punishable  by  improsonment  in  the 
State  prison  not  less  than  three  nor  more  than  ten  years,  or  by  im- 
prisonment in  a  county  jail  not  exceeding  one  year,  or  a  fine  not 
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ng  five  hundred  dollars,  or  by  both  such  fine  and  imprison- 

.  S.  Sec.  7120.  ment.— People  v.  Palmer,  53  CaL  615; 

S  ENTRIES  TO  CORPORATE  People    v.    Stimson.    24    N.    J.    L.    478: 

Making  false  entries  in  cor-  Sec.  5011. 
ooks.     Insufficiency  of  indict- 

ton  fiOir.  Officer  •f  Corporation  Publishins; 
Report:  Every  director,  officer  or  agent  of  any  corpora- 
joint  stock  association,  who  knowingly  concurs  in  making  or 
ing  any  written  report,  exhibit  or  statement  of  its  aflfairs  or 
ry  condition,  containing  any  material  statement  which  is  false, 
y  of  a  misdemeanor. 

•  8.  Sec.  7121.  stockholder  to  take  copy  of  memoran- 

18,  Civ.  Code.  dum.— Cotheal  v.  Brouwer.  5  N.  Y.  562. 

kbolder  in  a  private  corpora-  Form  of  a  sufficient  complaint  against 

I   a   right,    at   any    reasonable  directors  of  a  corporation  for  fraudu- 

ing  the  hours  of  business,  and  lent  representations  as  to  the  capital 

ilrty  days  previous  to  an  elec-  and  condition  of  the  company. — Harper 

Irectors  not  only  to  inspect  the  v.  Chamberlain,  11  Abb.  Pr.  234,  citing 

which  the  transfers  of  stock  Cross  v.  Sackett,  6  Abb.  Pr.  247. 

itered  and  the  books  contain-  Publishing  false  statement,   two  of- 

lames  of  the  stockholders;  but  fenses.     False  statement  by  officer  of 

ftke  a  copy  or  memorandum  of  corporation.    Indictment  charging  more 

»  of  the  stockholders.  than  one  offense. — People  v.  Cooper,  53 

f  of  any  officer  refusing  such  Cal.  647.    See  Sec.  5016. 

ton  5018.  Officer  to  Permit  an  Inspection;  Every 
)r  agent  of  any  corporation,  having  or  keeping  an  office  with- 
State,  who  has  in  his  custody  or  control  any  book,  paper  or 
:nt  of  such  corporation,  and  who  refuses  to  give  to  a  stock- 
or  member  of  such  corporation,  lawfully  demanding,  during 
ours,  to  inspect  or  take  a  copy  of  the  same,  or  any  part  there- 
asonable  opportunity  so  to  do,  is  guilty  of  a  misdemeanor. 

.  S.  Sec.  7122.  Records  of  corporation:     Sees.  2150, 

2151.  Civ.  Code. 

ton  50I9.  Director  Presamed  to  imTe  Knowi- 
r  Affiiini  of  Corporation:  Every  director,  of  a  corpor- 
r  joint  stock  association,  is  deemed  to  possess  such  a  knowl- 
:  the  aflfairs  of  his  corporation,  as  to  enable  him  to  determine 
r  any  act,  proceeding  or  omission  of  its  directors  is  a  violation 
Chapter. 

.  &  See.  7123. 

ton  5090.  Directors  Present  at  Meeting,  what 
med:       Every  director  of  a  corporation  or  a  joint  stock  asso- 

who  is  present  at  a  meeting  of  the  directors  at  which  any 
oceeding  or  omission  of  such  directors  in  violation  of  this 
r  occurs,  is  deemed  to  have  concurred  therein,  unless  he  at 
le  causes,  or  in  writing  requires  his  dissent  therefrom  to  be 

in  the  minutes  of  the  directors. 

.  S.  Sec.  7124. 

ton  5091.     Directors  Absent  flrom  Meeting,  wliat 

med :  Every  director  of  a  corporation  or  joint  stock  associa- 
though  not  present  at  a  meeting  of  the  directors  at  which  any 
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act,  proceeding  or  omission  of  such  directors  in  violation  of  this 
Chapter  occurs,  is  deemed  to  have  concurred  therein,  if  the  facts  con- 
stituting such  violation  appear  on  the  records  or  minutes  of  the  pro- 
ceedings of  the  Board  of  Directors,  and  he  remains  a  director  of  the 
same  company  for  six  months  thereafter,  and  does  not  within  that 
time  cause,  or  in  writing  require,  his  dissent  from  such  illegality  to 
be  entered  in  the  minutes  of  the  directors. 

1887  R.  S.  Sec  7125. 

Section  5033.     Foreign   Corporations:     It  is  no  defense 
.  to  a  prosecution  for  a  violation  of  the  provisions  of  this  Chapter  that 
the  corporation  was  one  created  by  the  laws  of  another  State;  Terri- 
tory, government,  or  country,  if  it  was  one  carrying  on  business  or 
keeping  an  office  therefor  within  this  State. 

1887  R.  S.  Sec.  7126. 

Section  5033  Directors  Defined:  The  term  "director,'' 
as  used  in  this  Chapter,  embraces  any  of  the  persons  having  by  law 
the  direction  or  management  of  the  affairs  of  a  corporation,  by  what- 
ever name  such  persons  are  described  in  its  charter  or  known  by  law. 

1887  R.  S.  Sec.  7127. 

Section  5034.     Acting  l¥itliout  Autliorily;   Penalty: 

That  any  person  performing  any  of  the  acts  or  things  mentioned  in 
Section  2315  of  the  Civil  Code,  for  any  corporation  without  said  cor- 
poration having  first  complied  with  the  provisions  of  Chapter  XCI 
of  the  Civil  Code  relating  to  surety  companies  for  persons  in  private 
positions,  and  having  received  the  certificate  of  authority  from  the 
secretary  of  this  State,  as  provided  in  Section  2314  of  said  Chapter, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
for  the  first  offense  shall  be  fined  in  any  sum  not  less  than  one  thousand 
dollars,  and  not  more  than  two  thousand  dollars,  and  imprisonment  - 
in  the  county  jail  for  the  period  of  three  months  and  for  each  subse-  - 
quent  offense  such  person  shall  be  fined  in  any  sum  not  less  than^ 
two  thousand  dollars,  and  confined  in  the  county  jail  for  a  period  oS 
six  months. 

1899,  6th  Ses.  p.  189,  Sec.  9;   1893,  2d  Ses.  p.  88,  Sec.  9. 

Section  S02S.  Duty  of  Corporation  Owning  or  Con-- 
trolling  Distribution  of*  Water:  If  the  proper  ofificial,  O'^ 
principal  accounting  officer  of  any  corporation  owning  or  controlling., 
any  canal  or  irrigation  works  for  the  distribution  of  water  under 
sale  or  rental  thereof  shall  neglect  or  refuse  to  file  the  statement  r«r 
quired  by  Section  2613  of  the  Civil  Code  the  said  recorder  shall  noti^E 
him  of  such  failure,  and  if  for  thirty  days  after  said  notificatici^J 
he  still  neglects  or  refuses  to  file  such  statement,  he  shall  be  guilty  ci^i 
a  misdemeanor,  and  shall  be  subject  to  a  fine  of  not  exceeding  three 
hundred  dollars,  or  to  imprisonment  in  the  county  jail  of  his  county 
for  not  more  than  six  months,  or  by  both  such  fine  and  imprisonmcDt 

1899,  6tb  8eB,  p.  886,  last  part  of  Sec.  35. 
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SectioD  ff096.     Violation  of  Certain  Irrigation  liawfe: 

For  any  violation  of  the  provisions  of  Chapter  CVI,  Subdivision 
"irrigation  districts''  of  the  Civil  Code  by  any  officer  named  in  said 
Subdivision,  such  officer  shall  be  deemed  guilty  of  a  misdemeanor, 
and  such  conviction  shall  work  a  forfeiture  of  his  office,  and  he  shall 
be  punished  by  a  fine  not  exceeding  five  hundred  dollars,  or  by  im- 
prisonment in  the  county  jail,  not  to  exceed  six  months,  or  by  both 
such  fine  and  imprisonment. 

1899.  6th  Sea.  i».  42S,  Sec  S9. 

INJURIES  TO  RAII<WAYS^   HIGHWAYS^  BRIDGES^  TELEGRAPH^  CANALS. 

ETC. 

Section  ff097.  Injuries  to  Railroads  and  Railroad 
Bridges:        Every  person  who  maliciously,  either : 

1.  Removes,  displaces,  injures,  or  destroys  any  part  of  any  rail- 
road, whether  for  steam  or  horse  cars,  or  any  track  of  any  railroad, 
or  any  branch  or  branchway,  switch,  turnout,  bridge,  viaduct,  culvert, 
embankment,  station  house,  or  other  structure  or  fixture,  or  any  part 
thereof,  attached  to  or  connected  with  any  railroad ;  or, 

2.  Places  any  obstruction  upon  the  rails  or  track  of  any  railroad, 
or  of  any  switch,  branch,  branchway,  or  turnout  connected  with  any 
railroad;  is  punishable  by  imprisonment  in  the  State  prison  not  ex- 
ceeding five  years,  or  in  the  county  jail  not  less  than  six  months. 

1887  R.  S.  Sec.  7182.  road  so  as  to  endanger  the  safety  of 

OBSTRUCTING  RAILROADS:  WU-       any  train.— People  v.  Adams,  16  N.  Y. 
tally  placing  obstruction  upon  any  rail-      S.  C.  649. 

Section  5098.  Injuries  to  Highways,  etc.:  Every 
person  who  maliciously  digs  up,  removes,  displaces,  breaks,  or  other- 
wise injures  or  destroys  any  public  highway  or  bridge,  or  any  pri- 
vate way  laid  out  by  authority  of  law,  or  bridge  upon  such  highway 
or  private  way,  is  punishable  by  imprisonment  in  the  State  prison 
not  exceeding  five  years,  or  in  the  county  jail  not  exceeding  one  year. 

1887    R    S.    Sec    7188;    1864    p.    466,  joined.— Territory  v.  Ashby,  2  Mont.  89. 

Sec  180.  An  indictment  which  alleges  that  the 

IKDICTBfENT:       An    Indictment    is  accused    obstructed    a    highway    from 

aufBclent  which  aUeges  clearly  a  crime.  June  21.  1872.  to  November  2,  1872,  Is 

&nd    noUfles   the    accused    of    the    act  not  invalidated  by  the  repeal  of  the  old 

wlitch  Is  complained  of.— Territory  v.  law  defining  the  ofTense  and  the  pass- 

ABliby.  2  Mont.  88.  age  of  a  new  law  relating  thereto  on 

An   indictment  contains  a   sufficient  August  1,  1872. — Territory  v.  Ashby.  2 

description  of  a  public  alley,  which  al-  Mont  89. 

leflres   that   there   was.   In   Helena,   an  The  statute  of  limitations  of  the  Ter- 

ancient  highway,  known  as  alley,  rltory  does  not  affect  the  right  of  the 

in  a  certain  block  leading  from  thence  public  to  the  use  of  the  street  and  al- 
to Rodney  street,  and  that  the  accused  ley,  and  that  A.  was  indicted  properly 
erected  a  fence  across  said  alley,  near  for  obstructing  the  same  by  maintain - 
the  west  end  of  said  Rodney  street,  and  ing  his  fences  and  buildings  which  had 
continued  the  same  a  certain  time. —  been  erected  in  1866. — Territory  v.  Dee- 
Territory  V.  Ashby.  2  Mont.  89.  gan,  8  Mont.  82. 

OBSTRUCTING  HIGHWAY.   JOIN-  PROSECUTION     AFTER     REPEAL 

DE91  OP  OPPBNSEJS:     An  indictment,  OF   STATUTE:      A   party   can   not  be 

which  alleges  that  a  party  obstructed  a  convicted  of  an  offense  after  the  stat- 

publlc  alley  by  the  erection  of  a  fence  ute  defining  it  has  been  repealed,  and 

upon  a  certain  date,  and  continued  to  there  is  no  legislation  saving  pending 

maintain  the  same  thereafter,  does  not  prosecution. — Territory     v.     Ashby,     2 

state   two   offenies   that   can   not   be  Mont.  89. 
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Section  5099.  Injuries  to  Toll  Houses:  Every  person 
who  maliciously  injures  or  destroys  any  toll  house  or  turnpike  gate, 
is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec  7184. 

Section  5030.  Injuries  to  milestones,  etc.  Every  per- 
son who  maliciously  removes  or  injures  any  mile  board,  post,  or 
stone,  or  guide  post,  or  any  inscription  on  such,  erected  upon  any 
highway,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  7136;  1881  p.  286,  Sec.  29. 

Section  5031.    Crossing  Bridge  l¥ithout  Paying  Toll: 

Every  person  not  exempt  from  paying  tolls,  who  crosses  on  any  ferry 
or  toll  bridge,  or  passes  through  any  toll  gate,  lawfully  kept,  with- 
out paying  the  toll  therefor,  and  with  intent  to  avoid  such  payment, 
is  punishable  by  fine  not  exceeding  twenty  dollars. 

1887  R.  S.  Sec.  6922. 

Section  5033.  Obstructing  Public  Road:  Any  person 
who  obstructs,  injures,  or  damages  any  public  road,  street,  or  high- 
way, either  by  placing  obstruction  therein  or  by  digging  in,  deepen- 
ing or  deviating  the  water  of  any  stream,  or  by  placing  any  obstruc- 
tion in  any  ditch  or  stream  within  or  along  any  public  road,  street,  or 
highway,  or  by  placing  or  constructing  any  obstruction,  ditch  or  em- 
bankments upon  their  own  or  other  lands,  so  as  to  make  or  cause  any 
water  to  flow  upon  or  impair  any  public  road,  street  or  highway,  or 
rides  or  drives  upon  and  along  the  sidewalk  of  any  road,  street  or 
highway,  whenever  such  sidewalk  has  been  graded  or  graveled,  lo- 
cated or  designated  by  any  order  of  the  Board  of  Commissioners  or. 
city  council,  or  prepared  in  any  other  manner  dedicating  and  desig- 
nating the  same  for  and  to  that  particular  use  and  purpose,  either 
by  the  property  owner  or  by  the  public,  or  in  any  other  maimer  in- 
jures or  obstructs  any  public  road,  street  or  highway,  is  guilty  of  a 
misdemeanor. 

1887  R.  a  Sec.  7138;   1885  p.  172,  Sec.  37. 

Section  5033.     Water  Across  Public  Highways:     Any 

person  who  runs  water  across  any  public  highway,  road  or  street, 
without  first  constructing  a  good  and  sufficient  ditch  or  ditches  to 
convey  the  same,  who  fails  to  bridge  such  ditch  or  ditches,  or  to 
keep  such  bridge  or  bridges,  or  ditches  in  good  repair,  and  all  per- 
sons, companies  or  corporations  who  suffer  any  water  used  by  them 
for  the  purpose  of  irrigation,  or  any  other  purposes,  to  flow  into  or 
upon  any  public  highway,  road  or  street,  in  any  other  manner  than 
that  authorized  by  law,  is  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  must  be  fined   in  any  sum  not   less   than  twenty-five-: 
nor  more  than  fifty  dollars,  together  with  the  costs  of  suit,  and  for 
second  offense,  double  said  fine  and  costs ;  and  it  is  hereby  made  thes 
duty  of  all  road  supervisors,  constables  and  marshals,  to  make  com — 
plaint  before  the  proper  court,  for  violations  of  this  Section,  when — 
ever  notified  or  having  knowledge  thereof. 

1887  R.  8.  See.  7189;  1886  p.  178,  Sec.  42. 
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Election  5034.  Placing  ObstruclioDs  on  Railroad 
Track  etc:  Any  person  or  persons  who  shall  wilfully  or  malic- 
iously place  any  obstruction  on  any  railroad  track  or  roadbed,  or 
street  car  track  in  this  State,  or  who  shall  loosen,  tear  up,  remove 
or  misplace  any  rail,  switch,  frog,  guard  rail,  cattle  guard,  or  any 
part  of  such  railroad  track  or  roadbed  or  street  car  track  or  who 
shall  tamper  with  or  molest  any  such  road,  roadbed  or  track,  or  who 
shall  destroy  or  damage  any  locomotive,  motor  or  car  on  said  track,  or 
who  shall  otherwise  interfere  with  the  maintenance  or  operation  of 
such  road  so  as  to  endanger  the  safety  of  any  train,  car,  motor  or 
engine,  or  so  as  to  endanger  or  injure  any  passenger  or  person  riding 
thereon,  or  being  about  the  same,  shall,  upon  conviction  thereof,  be 
punished  by  imprisonment  in  the  penitentiary  for  any  term  not  ex- 
ceeding twenty  years  nor  less  than  five  years. 

1S99.  6th  Ses.  p.  182;   1893,  2d  Ses.  p.  68. 

Section  5035.  Placing  any  Obstruction  on  Railroad 
Tracli^Causing  Death:  Any  person  or  persons  who  shall  with- 
in this  State  wilfully  or  maliciously  place  any  obstruction  upon  any 
railroad  track  or  roadbed  or  street  car  track,  or  shall  misplace,  re- 
move, obstmct,  detach,  damage  or  destroy  any  rail,  switch,  frog, 
guard  rail,  cattle  guard,  or  any  other  part  of  such  railroad  track  or 
roadbed  or  street  car  track,  or  who  shall  otherwise  interfere  with 
the  maintenance  and  operation  of  such  road,  thereby  causing  the 
death  of  any  person,  whether  passenger  or  employee  of  such  rail- 
road, or  street  railway,  or  otherwise,  shall,  upon  conviction  thereof, 
Ve  deemed  guilty  of  a  felony  and  be  punished  by  imprisonment  in 
the  penitentiary  for  a  term  not  less  than  five  years  and  which  may 
extend  to  the  natural  life  of  such  person  so  found  guilty,  or  may  be 
uied  and  punished  for  murder,  but  this  Section  shall  not  in  any  way 
lessen  the  liability  of  the  railroad  company  where  a  wreck  may 
iirreafter  occur  in  the  State  of  Idaho. 

1899,  5th  Sea.  p.  182;  1898,  2d  Ses.  p.  68. 

Section  5036.  making  or  Simulating  Switch-lock 
!>r  Car-lock  Keys:  Any  person  who  by  himself  or  another,  wich- 
>rt  the  written  order  or  consent  of  such  common  carrier  shall  make, 
imulate,  sell  or  dispose  of  any  key  belonging  to  or  which  might  be 
ised  to  open  or  unlock  any  switch-lock,  car-lock,  or  locks  used  upon 
ir  belonging  to  any  switch  or  car  of  any  kind  owned,  controlled  or  op- 
rated  by  any  common  carrier  in  this  state,  shall  be  deemed  o^uilty  of  a 
iiisdemeanor  and  upon  conviction  thereof  5hall  be  punished  bv  a  !ine 
>f  not  less  than  one  hundred  dollars  nor  more  than  three  hundred  dol- 
;irs  or  by  imprisonment  in  the  county  jail  not  less  than  thirty  days 
»<.r  more  than  six  months. 

1899,  5th  Ses.  p.  182.  Sees.  1  and  2;  1893,  2d  Ses.  p.  71. 

Section  S037.    €iitlin«r  Down  or  Iqjurins  lelegnraph  ; 
i>r   Telephone   Poles,     elc:        Any  person   who   shall   wilfully  ' 
rut  down  or  burn,  or  otherwise  materially  injure  any  telegrapii,  •••le- 
phone,  or  electric  light  pole,  or  shall  shoot  so  as  to  materially  injure 
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any  insulator,  or  knock  said  insulator  loose  from  the  pole  to  \vh»  h 
it  is  attached  or  otherwise  materially  injure  such  insulator,  or  who 
shall  shoot  any  telegraph,  telephone  or  electric  light  wire,  thereby 
breaking  said  wire,  or  who  shall  otherwise  wilfully  cut,  break,  or 
injure  such  wire  shall,  upon  conviction  thereof,  be  fined  not  less  ihaii 
twenty-five  nor  more  than  one  hundred  dollars,  and  in  case  of  failure 
to  pay  such  fine,  shall  be  imprisoned  in  the  county  jail,  one  day  for' 
every  two  dollars  of  such  fine. 

1889,  16th  Ses.  p.  54. 

Section  5038.  iDJuring  Teleg^raph  Iiines:  Every  ^..r- 
son  who  maliciously  takes  down,  removes,  injures,  or  obstructs  any. 
line  of  telegraph  or  telephone,  or  any  part  thereof,  or  appurtenance 
or  apparatus  connected  therewith,  or  severs  any  wire  thereof,  is  guilty 
of  a  misdemeanor. 

1887  R.  a  Sec.  7186. 

Section  5039.  Taking  l¥ater  flrom  or  Obstructing 
€anals:  Every  person  who  shall  without  authority  of  the  owner 
oi  managing  agent,  and  with  intent  to  defraud,  take  water  from  any 
canal,  ditch,  flume,  or  reservoir,  used  for  the  purpose  of  holding  r 
conveying  water  for  manufacturing,  agricultural,  mining,  or  dv-^mes- 
tic  uses,  or  who  shall,  without  like  authority,  raise,  lower,  or  other- 
wise disturb  any  gate  or  other  appurtenance  thereof  used  f  J.*  the 
control  or  measurement  of  water,  or  who  shall  empty  or  i)laci,  or 
cause  to  be  emptied  or  placed  into  any  such  canal,  ditch,  flume,  or 
reservoir,  any  rubbish,  filth,  or  obstruction  to  the  free  flow  of  the 
water,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  7187. 

Section  5040.  Superintendent  or  any  Person  HaT- 
ins  Cliarse  of  Canal  etc.  Neg^lect  of  Duty :  Any  super- 
intendent or  any  person  having  control  or  charge  of  any  ditch,  canal 
or  conduit  for  the  distribution  of  water  under  a  sale  or  rental  thereof, 
who  shall  wilfully  neglect  or  refuse  to  deliver  water  as  pro- 
vided in  Chapter  CVI  of  the  Civil  Code,  or  person  or  persons  who 
shall  prevent  or  interfere  with  the  proper  delivery  of  water  to  the 
person  or  persons  having  a  right  thereto,  shall  be  guilty  of  a  mis- 
demeanor and  upon  conviction  thereof  shall  be  subject  to  a  fine  of 
not  less  than  twenty-five  dollars,  nor  more  than  one  hundred  dollars  for 
each  offense;  and  the  money  thus  collected  shall  be  paid  into  the 
school  fund  of  the  county  in  which  the  misdemeanor  has  been  com- 
mitted. 

1899,  5Ui  Ses.  p.  882,  Sec.  18. 

Section    5041.      Obstructing    Overflow    Gauge,    etc: 

Any  person  or  persons  who  shall  obstruct  any  overflow  gauge  or 
waterway  placed  in  any  dam  by  order  of  any  watermaster  so  as  to 
impede  the  flow  of  water  over  such  dam  as  regelated  by  the  water- 
master  shall  be  guilty  of  a  misdemeanor. 

1899,  6th  868.  p.  886,  Sec.  2. 
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Section  5049.  Placias  Obstruclion  on  OTcrflow 
Gauge:  If  any  obstruction  shall  be  wilfully  and  maliciously  placed 
on  any  overflow  gauge  in  any  stream  of  water  which  is  used 
for  irrigation  and  is  under  control  of  a  watermaster,  and  such  obstruc- 
tion retards  or  impedes  the  free  overflow  of  the  water  of  such  stream, 
thereby  increasuig  the  pressure  against  a  headgate  through  which 
water  is  diverted  by  means  of  such  dam,  or  if  any  headgate  regulated 
by  a  watermaster  shall  be  removed,  broken,  injured  or  interfered 
with  so  as  to  disturb  the  distribution  of  the  water  as  regulated  by  the 
watermaster,  or  if  any  bank  of  the  natural  stream,  the  water  of  which 
is  being  used  for  irrigation  and  is  being  distributed  by  a  watermaster 
shall  be  cut  away  so  as  to  increase  the  flow  of  water  from  such  stream 
thereby  interfering  with  the  distribution  of  the  water  as  regulated  by  a 
watermaster;  the  person  or  persons  so  interrupting  the  flow  of  said 
water  as  aforesaid,  shall  be  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  punishable  by  a  fine  of  one  hundred  dollars  or 
be  imprisoned  in  the  county  jail  not  exceeding  sixty  days. 

1899,  6th  Ses.  p.  336,  Sec.  4. 

Section  5043.  Diverting  Wafer  from  Ditch  With- 
out Connent  of  Watermaiiter:  Any  person  who,  without  the 
consent  of  the  watermaster  of  the  district,  diverts  any  water  from  a 
ditch  or  channel  where  it  has  been  placed,  or  caused  or  left  to  run 
by  the  watermaster  or  his  deputies ;  or  who  shuts  or  opens  any  ditch, 
gate  or  dam,  or  in  any  way  impedes  or  increases  the  flow  of  water  in 
any  stream  or  ditch  diverting  water  from  a  stream,  while  the  same  is 
under  the  charge  of  a  watermaster,  or  who  cuts  away  any  embank- 
ment of  a  stream,  whereby  the  water  of  such  stream  is  diverted,  or 
jreaks,  injures  or  removes  any  gate,  flume  or  other  device  used  for 
:he  equitable  distribution  of  the  water  of  such  stream  by  the  water- 
naster,  is  guilty  of  a  misdemeanor. 

1899  5th  Ses.  p.  336,  Sec.  3. 

iSection  5044.  Interrering^  l¥ith  or  DamafrtDg  any 
Ditch,  Caaal,  etc.:  Any  person  or  persons  interfering  with 
3r  damaging  any  ditch,  canal  or  conduit,  or  any  other  works  whereby 
water  is  conducted  to  any  place  for  beneficial  purposes,  or  any 
apj>roaches  or  appurtenances  thereto,  shall  be  deemed  guilty  of  a 
misdemeanor;  and  upon  conviction  thereof  shall  be  fined  in  any  sum 
not  exceeding  three  hundred  dollars,  or  by  imprisonment  in  the 
county  jail  not  exceeding  twelve  months,  or  by  both  such  fine  and  im- 
prisonment. 

1899.  5th  Ses.  p.  386,  Sec.  31. 

Section  5043.  Failure  to  Repair  Highways  Injur- 
ed by  Drivinft:  l^ifeKtocL  Thereon:  Any  person  or 
persons  owning  live  stock,  or  the  employee  or  employees,  agent  or 
accents  of  any  person  or  j)ers(Mis  (nvning  livestock,  who  shall  wilfully 
refuse  or  neglect  to  repair  any  and  all  damage  done  to  any  highway 
or  ditch  of  this  State,  by  driving,  ranging  or  grazing  of  the  saia^ 
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along  or  across  any  such  public  highways  or  ditches,  or  permitting 
the  same  to  range  or  graze  along  or  across  such  public  highways  or 
ditches  of  this  State,  within  five  days  after  such  damage  shall  have 
been  done,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  cour 
viction  thereof,  shall  be  fined  in  the  sum  of  not  less  than  twentyxfivc 
dollars,  and  not  more  than  three  hundred  dollars,  or  by  imprisonment 
in  the  county  jail  for  a  period  not  exceeding  six  months  or  by  both 
such  fine  and  imprisonment. 

1901.  6th  Ses.  p.  186. 

Section  5046.     WasliDS  Waters  Used  for  Irricatloa: 

Any  person  or  persons  who  shall  wilfully  or  wantonly  waste  any  of 
the  waters  of  any  stream,  the  waters  of  which  are  used  for  irrigation, 
to  the  detriment  of  any  claimant  of  such  water  for  irrigation  purposes 
by  diverting  the  same  for  an  unnecessary  use  or  purpose,  or  by  al- 
lowing such  water  to  waste  by  running  into  depressions  or  dry  chan- 
nels so  that  the  same  cannot  be  used  for  irrigfation,  nor  reach  the 
original  channel  of  the  stream  from  which  it  has  been  diverted,  is 
guilty  of  a  misdemeanor. 

1899.  6th  Ses.  p.  836,  Sec  1. 

SectioD  ff#47.  Obstructing  any  Stream  of  l¥ater 
IniproTed:  If  any  person  or  persons  shall  wilfully  obstruct  any 
stream  or  waters  improved  under  the  provisions  of  Chapter  XLV  of 
the  Political  Code,  or  any  part  thereof,  or  shall  wilfully  destroy  or 
injure  any  buildings,  piers,  dams,  fixtures,  banks,  or  other  construc- 
tions in  use  upon  the  same,  belonging  to  said  person,  company  or 
corporation,  such  person,  or  persons  so  offending,  shall  for  every  of- 
fense be  deemed  guilty  of  a  misdemeanor,. and  shall  be  punished  by 
fine  not  exceeding  $300.00,  or  by  imprisonment  in  the  county  jail 
not  more  than  six  months,  in  the  discretion  of  the  courts.  Provided, 
That  the  right  to  carry  on  mining  operations,  either  placer  or  quartz, 
together  with  the  right  to  use  any  stream  in  this  State  for  dumping 
purposes  by  miners  or  mine  owners,  and  the  right  to  use  the  waters 
of  any  stream  in  this  State  for  mining,  agriculture  or  domestic  pur- 
poses, and  for  water  power  and  supply  for  milling,  and  to  erect 
ditches  and  canals  and  other  necessary  structures  for  the  purpose  of 
diverting  the  waters  of  any  stream  for  said  purposes,  shall  never  be 
denied  or  in  any  manner  abrogated  or  abridged  by  any  of  the  provis- 
ions of  said  Chapter  XLV. 

1899,  6th  Ses.  p.  884,  Sec.  9. 

SectioD  5048.  Destroying  or  iDJuring  Bridges,  ItaiBis,  m 
JLe^ees,  etct  Every  person  who  wilfully  and  maliciously  cuts,  ^ 
breaks,  injures,  or  destroys  any  bridge,  dam,  canal,  flume,  acqueduct,  ^ 
levee,  embankment,  reservoir,  or  other  structure  erected  to  created 
hydraulic  power,  or  to  drain  or  reclaim  any  swamp  and  overflowed,  ^ 
or  marsh  land,  or  to  conduct  water  for  mining,  manufacturing, 
clamation,  or  agricultural  purposes,  or  any  embankment  necessary 
the  same,  or  either  of  them;  or  wilfully  or  maliciously  makes,  ocr" 
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es  to  be  made,  any  aperture  in  such  dam,  canal,  flume,  acqucduct, 
scrvoir,  embankment,  levee,  or  structure,  with  intent  to  injure  or 
•oy  the  same,  is  punishable  by  a  fine  not  exceeding  one  thousand 
irs,  or  by  imprisonment  in  the  State  prison  not  exceeding  two 
5,  or  by  both. 

7  R.  &  See.  7162;   1864  p.  471,  Sec  146. 

MISCELLANEOUS  OEEENSES  RELATING  TO  LIVE  STOCK. 

Mtion  ff049.  AlteriDg  Brands:  Every  person  who 
cs  or  brands,  alters,  or  defaces  the  mark  or  brand  of  any  horse, 
•,  colt,  jack  jennet,  mule,  bull,  ox,  steer,  cow,  calf,  sheep,  goat, 
shoat,  or  pig,  belonging  to  another,  with  intent  thereby  to 
the  same  or  to  prevent  identification  thereof  by  the  true  owner, 
mishable  by  fine  not  less  than  twenty-five  nor  more  than  three 
Ired  dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding 
nonths,  or  by  both  such  fine  and  imprisonment. 

7  R.  S.  Sec.  6867:  1881  p.  295.  Marks  and  Brands:     PoL  Code,  Bees. 

660  to  672,  inclusive. 

^tioB  SOSO.  Wauichlering  €attle:  Every  person  who 
yhters  any  head  of  cattle  at  any  place  more  than  one-half  mile 
1  a  housfe  or  corral  then  in  actual  use  is  guilty  of  a  misdemeanor. 

7  R.  S.  Sec.  6869. 

Mtion  ffOSI.     RemoTiDg  the    Skin:      Any  person  other 
the  owner,  his  servant  or  agent  who  skins  or  removes  from  the 
ass,  the  skin,  hide,  or  pelt  of  any  neat  cattle  or  sheep  found  dead 
erished,  is  guilty  of  a  misdemeanor. 

7  R.  8.  Sec.  6870:    1883  p.  126,  Sec.   1. 

Mtion  SOS9.  Slanffhterins:  Any  person  who  slaughters 
head  of  neat  cattle,  before  the  same  is  distinctly  marked  or 
ded,  is  guilty  of  a  misdemeanor. 

7  R.  S.  Sec.  6871:   1883  p.  126,  Sec.  2. 

action  ffOSS.     Chanf^nic  Braadu  and  lllarks:     Every 

3n  who  changes,  conceals,  defaces,  disfigures,  or  obliterates  any 
d  or  mark  previously  branded,  impressed  or  marked  on  any 
1  of  live  stock,  or  puts  his  own  or  any  other  brand  upon  or  over 
part  of  any  brand  previously  branded  upon  any  head  of  live  stock 
makes,  or  uses  any  counterfeit  of  any  brand  or  mark  provided  by 
[)ter  XVIT  of  the  Political  G>de,  is  guilty  of  a  misdemeanor. 

\7  R.  S.  Sec.  6879:   1881   p.  297,  Sec.  10. 

eetion  ffOS4.  DiiTinfc  Stock  from  Rasfce:  Any  per- 
not  the  owner  or  entitled  to  the  possession,  who  is  found  know- 
jT  and  wilfully  driving:,  riding,  or  leading  or  assisting  to  drive, 
or  lead  any  head  of  live  stock  away  from  its  usual  range,  unless 
orrals  and  separates  the  same  at  the  first  suitable  corral  that  can 
btained,  is  guilty  of  a  misdemeanor. 

87  R.  &  Sec.  6880:   1881  p.  298,  Sec.  18. 
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Section  ffOSS.     Dro¥cr    Dri^ins   Other   Stock  fIrMi 

Raage:  Any  stock  drover  or  other  person  engaged  in  driving  or 
moving  any  head  or  drove  of  live  stock  through  this  State,  who, 
without  the  owner's  consent,  drives  or  moves,  or  assists  in  driving 
or  moving  any  head  of  live  stock,  the  property  of  another  person, 
away  from  its  usual  accustomed  range  in  this  State  is  guilty  of  a 
misdemeanor. 

1887  R.  S.  Sec.  6881;  1881  p.  298.  Sec.  14. 

Section  SOS6.    Grazing  Herd  on  Occupied  liand:    Anv 

owner,  or  other  person  in  charge  of  any  herd  or  drove  of  live  stock 
who  wilfully  or  negligently  injures  any  resident  of  the  State  by 
driving  or  moving  such  herd  or  drove  from  any  public  highway,  and 
herding  or  grazing  the  same  on  land  occupied  and  improved  by  any 
settler  in  possession  of  the  same  is  guilty  of  a  misdemeanor. 

1887  R.  8.  Sec.  6882;  1881  p.  299,  Sec.  15. 

Section  ffOST.    Violation    of  Certain    Chapter:     Any 

person  violating  any  of  the  provisions  of  Chapter  XVII  of  the  Po- 
litical Code  as  to  marks  and  brands,  is  guilty  of  a  misdemeanor  and, 
where  no  other  penalty  is  imposed,  must  be  punished  accordingly. 

1887  R.  S.  Sec.  6888;   1881  p.  800,  Sec.  17. 

Section  S038.  Keeping  Description  of  Slauslitered 
Cattle,  Penalaty  for  not:  Any  person  violating- any  of  the 
provisions  of  Sections  686  or  687  of  the  Political  Code,  or  who  may 
destroy  the  hide  of  any  cattle  slaughtered,  within  thirty  days  from 
the  slaughtering  thereof  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  6884;   1877  p.  87.  Sec.  3. 

Section  ffOS9.  Auctioneer  of  LiTc  Stock:  Any  auc- 
tioneer failing  to  comply  with  the  provisions  of  Cha»tar  XVIT  of 
the  Political  Code  relating  to  auctioneers  is  guilty  of  a  misdemeanor. 

1887  R.   S.   Sec.  6887;    1885   p.   33,   Sec.  6. 

Section  ffOSO.  GonTcrsion  of  Estrays :  Every  taker  up 
of  estray  property  who  converts  the  same  to  his  own  use  before  the 
title  thereto  vests  in  him  according  to  law,  or  who  knowingly  and 
wilfully  violates  any  of  the  provisions  of  Chapter  XVII  of  the  Po- 
litical Code,  relating  to  estrays  may  be  fined  in  any  sum  not  exceed- 
ing five  hundred  dollars. 

1887  R.  S.  Sec.  6888;    1876  p.  748,  Sec.  10. 

Section  S061.    Tal^in^  up  and  Disposing  of  Estrays: 

Any  person  or  persons  neglecting  or  refusing  to  comply  with  any  of 
the  provisions  of  Sections  740,  743,  or  749  of  the  Political  Code  ;hul 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  fined  in  any  sum  not  less  than  five  dollars  and  not  more  than 
one  hundred  dollars. 

1899,  6th  Sea.  p.  398.  Sec.  4;   1901.  6th  Sea.  p.  89,  Sec.  2. 

Section  5069.    Cruelty  to  Animals:     Every  person  whc^ 
ponfines,  or  cause?  to  be  confined,  in  any  corral,  or  other  enclosure^ 
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ithout  proper  food  for  the  space  of  forty-eight  hours  or  more,  or 
ater  for  the  space  of  twenty-four  hours  or  more,  any  animal  or 
limals,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec  7164;   1888  p.  68,  Sec.  1. 

Section  S063.  ReceiTias  Sheep  from  Prohibited 
listriet:  Any  person  or  corporation  who,  after  publication  of  any 
reclamation  by  the  governor  of  the  State  of  Idaho  prohibiting  the 
nportation  of  sheep  from  certain  designated  localities  of  any  other 
tate  or  Territory,  except  under  such  restrictions  as  he  may  deem 
roper,  receives  in  charge  any  such  sheep  from  any  of  the  prohibited 
istricts  and  transports,  conveys  or  drives  the  same  to  and  within 
le  limits  of  any  of  the  counties  of  this  State,  is  punishable  by  fine 
ot  exceeding  one  thousand  dollars,  nor  less  than  two  hundred  dol- 
irs. 

1901,  6th  Sea.  p.  25,  Sec.  1.  last  part. 

Meetion  S064.  Failure  to  Assist  Sheep  Inspeetor, 
^eaalty:  Any  person  failing  or  refusing  to  assist  any  Deputy 

Iheep  Inspector,  as  provided  in  Section  712,  shall  be  punished  as  pro- 
ided  in  Section  4664. 

1901,  6th  Ses.  p.  26.  Sec.  3. 

Seetion  SOBS.  IHust  Notify  Deputy  Tnspeetor:  Upon 
jsuing  the  proclamation,  mentioned  in  Section  5063,  tht  owners  or 
ersons  in  charge  of  any  sheep  being  shipped  into  Idaho,  against 
irhich  quarantine  has  been  declared,  must  forthwith  notify  the  dep- 
ity  inspector  of  the  county  into  which  such  sheep  first  come,  of  such 
rrival.  and  such  owner  or  persons  in  charge  must  not  allow  any 
heep  so  quarantined  to  pass  over  or  upon  any  public  highway,  or 
ipon  the  rang-es  occupied  by  other  sheep,  or  witfcin  five  miles  of  any 
orral  in  which  sheep  are  usually  corraled  until  such  sheep  have  first 
>een  inspected,  and  any  person  failing  to  comply  with  the  provisions 
>f  this  Section  is  punishable  as  provided  in  Section  5063. 

1899.  5th  Ses.  p.  452. 

Seetion  S066.  DriTin^  or  Herdinip  Sheep  Across  In- 
ipootion  liine:  It  shall  be  unlawful  for  any  person,  persons, 
ompany.  or  corporations  owning,  controlling  or  managing  any  band 
)r  herd  of  sheep  to  drive  or  herd  or  cause  to  be  driven  or  herded 
icross  the  inspection  lines  provided  for  in  Section  695  of  the  Political 
hde  going  to  or  returning  from  the  summer  range  without  first  hav- 
1  his  or  their  sheep  inspected  and  obtaining  the  Sheep  Inspector's 
jrtificate,  showing  such  sheep  to  be  sound  and  free  from  scab. 

Any  person,  persons,  company  or  corporation  violating  this  See- 
on  shall  be  leruilty  of  a  misdemeanor  and  shall  upon  conviction,  be 
inished  by  fine  of  two  hundred  and  fifty  ($250.00)  dollars,  and 
ich  fine  shall  constitute  a  first,  lien  upon  said  sheep,  so  driven  or 
erded  and  shall  be  collected  as  provided  for  in  Section  702  of  the 
olitical  Code. 

1901,  «tll  Set.  p.  144,  B^c.  6. 


102  OFFENSES   RELATING   TO   SHEEP  Ch.  00II1 

Section  5067.  Sheep  fk^oin  Another  State,  Failure  to 
Notify  Inspector,  Penalty:  Any  person  violating  any  of  the  pro- 
visions of  Section  704  of  the  Political  Code  shall  be  guilty  of  a  misd^ 
meanor,  and,  upon  conviction  thereof,  shall  be  fined  in  the  siim  of  not 
less  than  five  hundred  dollars  and  not  exceeding  five  thousand  dollars, 
which  fine  shall  be  a  lien  upon  said  sheep,  and  shall  be  enforced  by 
proper  proceedings  in  any  court  of  competent  jurisdiction. 

1901.  6th  Sea.  p.  148,  last  part  Sec.  1€. 

Section  5068.  Sheep  Crosning  Inspection  Iiine,  Duty 
of  Deputy  Inspector;  Any  person,  or  persons  violating  any 
of  the  provisions  of  Section  705  of  the  Political  Code  shall  be 
deemed  guilty  of  a  misdemeanor  and  upon  conviction  thereof  shall 
be  punished  by  a  fine  of  not  less  than  five  hundred  ($500.00)  dol- 
lars nor  more  than  five  thousand  dollars.  When  sheep  are  brought 
into  this  State  in  violation  of  Section  704  of  the  Political  Code  it 
shall  be  the  duty  of  the  deputy  sheep  inspector  of  the  district  or 
county  wherein  said  sheep  may  be,  immediately  to  seize  the  same 
and  hold  them,  and  to  file  a  complaint  in  a  court  of  competent  juris- 
diction charging  the  owner  or  person  in  charge  of  said  sheep  with  a 
violation  hereof  and  upon  the  conviction  of  the  defendant  in  said 
action,  the  said  deputy  shall  (unless  all  fines,  costs  and  charges  be 
immediately  paid)  sell  in  the  same  manner  as  sales  of  personal  proi>- 
erty  on  execution  out  of  the  district  court,  so  many  of  said  sheep  as 
may  be  necessary  to  pay  the  cost  and  charges  of  making  such  sale 
including  the  compensation  due  him,  together  with  the  fine  imposed  in 
such  action. 

And  a  certified  copy  of  the  judgment  in  such  action  shall  be  his  suf- 
ficient warrant  for  doing  the  same. 

1901,  6th  Ses.  p.  149,  Sec.  17. 

Section  S069.  DrlTinfc  Infected  Sheep  A*oni  Other 
State;  Penalty:  It  is  unlawful  for  any  person,  persons,  company, 
corporation  or  association  to  drive  or  cause  to  be  driven,  bring,  or 
cause  to  be  brought  into  the  State  of  Idaho  from  any  other  State  any 
sheep  infected  with  scab  or  any  contagious  or  infectious  disease. 

Every  person  so  oflFending  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  shall  be  punished  by  a  fine  of  not  less 
than  five  hundred  ($500)  dollars,  and  not  exceeding  five  thousand 
($5,000)  dollars  or  by  imprisonment  in  the  county  jail  for  not  less 
than  six  months  nor  more  than  one  year,  or  by  both  such  fine  and  im- 
prisonment, for  each  and  every  herd  or  band  of  such  sheep,  consisting 
of  three  thousand  head  or  less,  so  brought  in  this  State. 

And  said  sheep  shall  be  seized,  held,  and  sold  to  satisfy  the  costs 
of  seizure  and  the  payment  of  any  fine  that  shall  be  imposed  by  any 
court  of  competent  jurisdiction  in  the  manner  provided  for  in  the  pre- 
ceding section. 

1901,  6th  Ses.  p.  149.  Sec.  18. 

Section  ffOTO.  Tiolation  •!  Prorislons  of  Sectioii 
TOT:   Any  person  or  persons  violating  any  of  the  provisions  of  Se^ 
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tion  707  shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction  there- 
oi,  shall  be  punished  by  a  fine  of  not  less  than  five  hundred  ($500) 
dollars  nor  more  than  one  thousand  ($1,000)  dollars,  or  by  imprison- 
ment in  the  county  jail  for  not  less  than  two  months  nor  more  than 
six  months,  or  by  both  such  fine  and  imprisonment. 

1901,  6th  Ses.  p.  150.  Sec  19,  last  part 

Section  S071*  Deputy  Inspector's  TVeglect  of  Duty; 
Penalty:  Any  deputy  sheep  inspector  granting  a,  permit  allowing 
»heep  to  travel,  without  at  the  time  having  first  examined  the  sheep, 
ihall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  shall 
ye  punished  by  a  fine  of  not  less  than  three  hundred  ($300)  dollars 
ind  not  more  than  five  hundred  ($500)  dollars. 

1901,  6th  Sea.  p.  150,  Sec  20. 

Section    S079.     Failure    to   Report    Scab:    Penalty: 

Vny  person  or  persons  owning  or  having  under  their  control  sheep  or 
»ands  of  sheep  which  have  become  infected  with  the  scab  or  other 
nfectious  or  contagious  disease,  for  a  period  of  fifteen  days  with- 
out reporting  the  fact  to  the  deputy  sheep  inspector  of  such  county 
»r  district  thereof  where  such  sheep  are  situate,  in  writing,  shall  be 
^ilty  of  a  misdemeanor,  and  shall,  upon  conviction  thereof,  be  pun- 
shed  by  a  fine  of  not  less  than  five  hundred  (500)  dollars,  nor  more 
han  one  thousand  ($1,000),  or  by  imprisonment  in  the  county  jail 
or  not  less  than  two  months,  nor  more  than  six  months,  or  by  both 
uch  fine  and  imprisonment.  Such  fine,  if  not  immediately  paid,  shall 
e  collected,  together  with  all  costs  and  charges,  by  seizure  and  sale 
»f  the  sheep,  as  provided  in  Section  5068. 

1901,  6th  Ses.  p.  151,  Sec.  21. 

Section  5073.  Vsin^  Corral  Without  Consent  of 
Iwnerj  Penalty:  It  shall  be  unlawful  for  any  person,  persons, 
ompany,  corporation  or  association  to  drive  or  cause  to  be  driven  any 
heep  into  any  sheep  corral,  the  property  of  another,  without  first  hav- 
tig  obtained,  in  waiting,  the  consent  of  the  owner  or  person  having 
ontrol  or  custody  of  such  sheep  corral.  Any  person,  persons,  com- 
any,  corporation,  or  association  violating  any  of  the  provisions  of 
[lis  section  shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction 
(lereof  shall  be  punished  by  a  fine  of  not  less  than  two  hundred  ($200 J 
ollars  nor  more  than  five  hundred  ($500)  dollars  or  imprisonment  in 
lie  county  jail  for  not  less  than  six  months  nor  more  than  one  year, 
r  by  both  such  fine  and  imprisonment. 

1901.  6th  Sea.  p.  151,  Sec.  22. 

Section  5074:  Herder  Rerusing  to  Give  Deputy  In- 
pector  Condition  of  Sheep:  Any  herder  or  shepherd  or*  other 
erson  in  charge  of  sheep,  may  be  sworn  to  give  any  deputy  sheep  in- 
pector  any  and  all  information  as  to  the  condition  of  the  sheep  in 
is  charge,  to  the  best  of  his  knowledge,  on  being  requested  so  to  do 
y  the  deputy  and  upon  refusing  to  do  so  shall  be  guilty  of  a  misde- 
leanor  and  upon  conviction  therepf  shall  be  punished  by  a  fine  of 


IM  OFFENSBS    RELATING    TO    8HBBP  Ch.  COIU 

not  less  than  one  hundred  dollars  nor  more  than  three  hundred  dollars 
or  by  imprisonment  in' the  county  jail  for  not  less  than  two  months 
nor  more  than  six  months,  or  by  both  such  fine  and  imprisonment 

1901,  6th  Sea.  p.  151,  last  part  of  Sec.  28. 

Secti«D^ft07S.  Traasporting  Sheep  HFithoat  Certii- 
cate  from  Deputy  Inspector:  It  shall  be  unlawful  for  any  per- 
son, persons,  company,  corporation,  or  association  owning,  controlling 
or  managing  a  ferry  boat,  toll  bridge,  car,  steamboat  or  other  things 
used  for  transportation  in  the  State  of  Idaho,  to  allow  any  sheep  des- 
tined to  points  within  the  State  to  be  loaded  thereon,  imless  the  party 
in  charge  of  said  sheep  shall  first  produce  a  certificate  from  a  deputy 
sheep  inspector,  appointed  under  Section  694,  that  said  sheep  are  free 
from  scab,  scabbies,  and  other  infectious  or  contagious  disease:  Pro- 
vided, That  this  shall  in  no  case  apply  to  sheep  being  shipped  out  of 
the  State.  Any  violation  of  this  section  shall  be  deemed  a  misdemean- 
or and  punishable  by  a  fine  of  not  less  than  five  hundred  ($500)  dol- 
lars nor  more  than  one  thousand  ($1,000)  dollars. 

1901,  6th  Ses.  p.  152,  Sec.  25. 

Section  5076.  Taking  Infected  Sheep  fk*oni  CTorral 
wliere  Placed  by  Permission  of  Deputy  Slieep  Inspector, 
Penalty:  Any  person  or  persons  allowed  by  a  deputy  sheep  in- 
spector to  keep  sheep  infected  with  the  scab,  scabbies,  or  any  other 
infectious  or  contagious  disease,  in  a  corral,  field  or  feed  year,  as  pro- 
vided in  Section  698  of  the  Political  Code,  who  shall  wilfully  or 
knowingly  take,  or  permit  to  be  taken,  any  such  sheep  from  such  corral, 
field,  or  feed  yard,  except  as  the  same  shall,  by  the  deputy  inspector,  be 
directed  or  permitted  to  be  taken  to  the  dip  works,  shall,  upon  convic- 
tion thereof,  be  punished  by  a  fine  of  not  less  than  five  hundred  ($500) 
dollars  nor  more  than  two  thousand  ($2,000)  dollars,  or  by  impris- 
ment  not  to  exceed  six  months,  or  by  both  said  fine  and  imprisonment 

1901,  6th  Ses.  p.  146.  Sec.  9,  last  part 

Section  5077.     Stray  Slieep:    If  any  person,  persons,  com-- 
pany  or  corporation  in  driving  or  herding  any  sheep,  should  get  mto  hi^ 
or  their  herd  any  stray  sheep,  he  or  they  must  within  five  days  after  dis— 
covering  the  fact  notify  the  owner  thereof;  and  if  the  owner  is  un^ — 
known,- he  or  they  shall  forthwith  notify  the  deputy  sheep  inspectosT" 
of  such  county,  giving  the  number  of  such  sheep  and  the  brands  o-^ 
each.     Any  person,  persons,  company,  corporation  or  association  vi  — 
dating  the  provisions  of  this  Section  shall  be  guilty  of  a  misdemeano^^ 
and  upon  conviction  thereof  shall  be  fined  not  less  than  one  huii^— 
dred  dollars  nor  more  than  three  hundred  dollars. 

1901,  6th  Ses.  p.  153,  Sec.  26. 

Section  5078.     Failing  to  Dip:      The  owner  or  owners  o^ 
controller  of  any  sheep  or  the  deputy  sheep  inspector  or  person  ap' 
pointed  by  him  who  shall  fail  to  dip  said  sheep  as  required  by  the  pra- 
visions  of  Chapter  XVII  of  the   Political   Code  relating  to  $htep 
shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  tbcrcQf  fba// 
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e  punished  by  a  fine  of  not  less  than  three  hundred  dollars  nor  more 
lan  five  hundred  dollars  or  by  imprisonment  in  the  county  jail  for 
period  of  not  less  than  two  months  nor  more  tthin  six  months,  or  by 
oth  such  fine  and  imprisonment. 

1901.  6th  Ses.  i>.  146.  See.  11. 

MALICIOUS  MISCHIEF. 

Section  S079.  malicious  Injury  to  Real  or  Per- 
onal    Property:  Every  person  who  maliciously  injures  or 

estroys  any  real  or  personal  property  not  his  own,  in  cases  other 
rise  than  such  as  are  specified  in  this  Code,  is  guilty  of  a  misde- 
leanor. 

1887    R   S.   Sec.   7150;    1864   p.   470.  Malicious   mischief   consists    In    the 

BC.  148.                         wilful  destruction  of  personal  property, 

MALICIOUS  MISCHIEF:     A  mall-  from  actual  111  will,  or  resentment  to- 

OU8  act,  however  wanton  or  danger-  wards  Its  owner  or  possessor. — State  v. 

18*  which  does  not  result  In  any  de-  Robinson  (N.  C),  8  Dev.  &  B.  130;  Go. 

ruction  or  even  Injury  to  property,  forth  v.  State,  27  Tenn.  37;  Dawson  v. 

>e8  not  amount  to  the  misdemeanor  State,  52  Ind.  478;   RItter  v.  State,  83 

Aown  as  ••malicious  mischief."— Walt  Tex.  608;   Sattler  v.  People,  69  HI.  63; 

Green,  5  Park.  Or.  Rep.  185.  see  Sec.  5082. 

Section  ffOSO.     Speciflcalions  in  Following  Seelions: 

*he  specification  of  the  acts  enumerated  in  the  following  Sections  of 
lis  Chapter  is  not  intended  to  restrict  or  qualify  the  interpretation 
f  the  preceding  Section. 

1887  R.  a  Sec.  7151. 

Secllon  SOS  I.  Poisoning  Animais:  Every  person  who 
rilfully  administers  any  poison  to  an  animal,  the  property  of  another, 
r  maliciously  exposes  any  poisonous  substance,  with  the  intent  that 
he  same  shall  be  taken  or  swallowed  by  any  such  animal,  is  punisha- 
le  by  imprisonment  in  the  State  prison  not  exceeding  three  years,  qr 
n  the  county  jail  not  exceeding  one  year,  and  a  fine  not  exceeding  five 
mndred  dollars. 

1887  R.  S.  Sec.  7152;  1864  p.  470,    Sees.  5097  and  5082. 
ec  142. 

Section  S083.    Kiiling  or  Torturing  Animals:      Every 

irson  who  maliciously  kills,  maims,  or  wounds  an  animal,  the  prop- 
^  of  another,  or  who  maliciously  and  cruelly  beats,  tortures,  or  in- 
xes  any  animal,  whether  belonging  to  himself  or  another,  is  guilty 
a  misdemeanor. 

i.887   R,    S.    Sec    7158;    1864    p.    470,  State,  44  Ala.  880;   State  v.  Wilcox,  11 

^  148.  Tenn.  278.  24  Ant.  Dec.  569. 

MALICE  TOWARD  OWNER:     Mai-  A  special  verdict  In  an  Indictment  for 

fe-  toward  the  owner  is  an  essential  malicious  mischief,  which  omits  to  find 

^rredient  In  the  ofTense  of  malicious  that  the  act  was  done  with  malice  to 

pqry  to  animals.  the  owner  of  the  property  injured.  Is 

XVHEN     MALICE     MAT     BE     IN-  equivalent    to    an    acquittal. — State    v. 

SIRRED:    When  the  injury  is  wilfully  Newby,  64  N.  C.    23. 

'knmltted,    malice    may    be    inferred  On  an  Indictment  for  malicious  mls- 

::5m  the  instrument  used,  the  wanton-  chief  for  shooting  a  mule,  It  Is  a  good 

^«s  of  the  deed,  and  any  attendant  cir-  defense  to  show  that  the  shooting  was 

imstances   which   would    Justify   the  done  with  the  motive  of  protecting  the 

:<ereiice  In  other  crimes  where  malice  crop  of  the  accused,  and  not  from  either 

>  •  atctMNUT  conttituentt'-Hohion  v,  in  wiu  to  the  owner  or  cruelty  to  the 
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animal. — Wrlgrht  v.  State,  80  Oa.  825;  of  a  gun  club,  shootlnir  for  amuaemcBt 

Com.  y.  Walden,  8  Cush.  658;   State  v.  doves  from  a  trap,  some  of  which  wen 

Pierce,  7  Ala.  728.  wounded    and    afterwards    killed,  tii4 

Under  Mills'  Ann.  Statute,  Sec.  104,  others  escaped  apparently  unhurt,  thow 

providing  that  every  person  who  "tor-  killed  being  used  for  food,  is  liable.— 

tures,  torments  •  •  •  or  needlessly  mu-  Waters  v.  People,  88  Colo.  48,  46  Pit 

tilates   or  kills   any   animal,   shall,   on  112. 
conviction,  be  punished,"  etc..  a  member 

Section  a083.  €raelly  l¥hip,  Beat,  or  Illtreat;  Ever 
person  who  cruelly  whips,  beats,  or  otherwise  unnecessarily  illtreats 
any  animal,  or  worries  with  dog  any  cattle,  horses,  sheep  or  hogs,  shall 
be  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  7155;    1888  p.  68,  Sec.  8. 

Section  5084.  Burnins  Buildings,  or  Other  Prtp- 
erty,  not  Subject  of  Arson:  Every  person  who  wilfully  and 
maliciously  burns  any  bridge  exceeding  in  value  fifty  dollars,  or  any 
building,  snowshed,  or  vessel,  not  the  subject  of  arson,  or  any  stack 
of  grain  of  any  kind,  or  of  hay,  or  any  growing  or  standing  grain, 
grass  or  tree,  or  any  fence,  not  the  property  of  such  person,  is  punisha- 
ble by  imprisonment  in  the  State  prison  for  not  less  than  one  nor 
more  than  ten  years. 

1887  R.  S.  Sec.  7156;  1864  p.  446,  Sec.  67. 

Section  5085.  Burning  or  Injuring  Rafts:  Every 
person  who  wilfully  and  maliciously  burns,  injures,  or  destroys  any 
pile  or  raft  of  wood,  plank,  boards,  or  other  lumber,  or  any  part 
thereof,  or  cuts  loose  or  sets  adrift  such  raft  or  part  thereof,  or  cuti. 
breaks,  injures,  sinks  ,  or  sets  adrift  any  vessel,  the  property  of  another, 
is  punishable  by  a  fine  not  exceeding  three  hundred  dollars,  or  by  im- 
prisonment in  the  county  jail  not  exceeding  six  months,  or  by  both. 

1887  R.  S.  Sec.  7163:   1864  p.  471.  Sec.  145. 

'  Section  S086.     Using  Gun  Powder,  etc.,  in  DestrojriBf 
Buildings:       Every  person  who  maliciously,  by  the  explosion  of 

gunpowder  or  other  explosive  substance,  destroys,  throws  down,  or 
injures  the  whole  or  any  part  of  any  building,  by  means  of  which  the 
life  or  safety  of  a  human  being  is  endangered,  is  guilty  of  felony. 

1887  R.  S.  Sec.  7167. 

Section     5087.       IHalicions    Injuries    to    FreelMldi: 

Every  person  who  wilfully  commits  any  trespass,  by  either: 

1.  Cutting  down,  destroying,  or  injuring  any  kind  of  wood  or 
timber  standing  or  growing  upon  the  lands  of  another;  or, 

2.  Carrying  away  any  kind  of  wood  or  timber  lying  on  such 
lands;  or. 

3.  Maliciously  injuring  or  severing  from  the  freehold  of  another 
anything  attached  thereto,  or  the  produce  thereof;  or, 

4.  Digging,  taking,  or  carrying  away  from  any  lot  situated  with- 
in the  limits  of  any  incorporated  city,  without  the  license  of  the  owner 
or  legal  occupant  thereof,  any  earth,  soil,  or  stone;  or, 

5.  Digging,  taking,  or  carrying  away  from  any  land  in  any  of 
the  cites  of  the  State,  laid  down  on  the  map  or  plan  of  such  cifaTi  or 
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8C  recognized  or  established  as  a  street,  alley,  avenue,  or 
ithout  the  license  of  the  proper  authorities,  any  earth,  soil,  or 
s  guilty  of  a  misdemeanor. 

L   8.   Sec.    7158;    1864   p.   470,      committed  upon  public  land,  that  such 

land  is  the  property  of  the  United 
:C  I4AKDS:  It  is  no  defense  States.— People  v.  Maxon,  1  Idaho,  880. 
Ion  or  prosecution  for  trespass 

ioB  ff088.  Iiuurles  to  Standing  Crops:  Every  per- 
o  maliciously  injures  or  destroys  any  standing  crops,  grain, 
ed  fruits  or  vegetables,  the  property  of  another,  in  any  case 
ch  a  punishment  is  not  otherwise  prescribed  by  this  Code,  is 
i  a  misdemeanor. 

a  Sec.  7169. 

ion    ff089.      RemoTing,     Defacing,     or    Ailering 

narl£s:     Every  person  who  either : 

daliciously  removes  any  monument  erected  for  the  purpose  of 

ting  any  point  in  the  boundary  of  any  lot  or  tract  of  land ;  or, 

daliciously  defaces  or  alters  the  marks  upon  any  such  monu- 

r, 

laliciously  cuts  down  or  removes  any  tree  upon  which  any 

irks  have  been  made  for  such  purpose,  with  intent  to  destroy 

irks,  is  guilty  of  a  misdemeanor. 

L   S.   Sec.   7160;    1864   p.   451»      not  ^o  charged  as  to  be  punishable  by 

any  law  in  force  in  Virginia. — State  v. 
.  PoweU/8  I/elgh,  719,  holding      MaUoy,  5  Vroom,  410. 
Ion  insufficient,  offense  being 

ion  ff090.  Destroying  or  Injuring  Jails:  Every 
who  wilfully  and  intentionally  breaks  down,  pulls  down,  or 
se  destroys  or  injures  any  public  jail  or  other  place  of  confine- 
>  punishable  by  fine  not  exceeding  ten  thousand  dollars,  and 
isonment  in  the  State  prison  not  exceeding  five  years. 

L    a    8ec    7161;    1864    p.    471.  INJURING  PUBLIC  JAIL.:     A  wU- 

ful  act  is  one  done  by  design  and  by 
g  public  Jail;  destroying  or  in-  set  purpose.  To  same  effect  in  People 
*  other  place  of  confinement;  v.  Von  Tiedman,  120  Cal.  135,  52  Pac. 
ion  for  injuring  public  Jails;  155;  State  v.  Bloor,  20  Mont  583,  52 
•roperty  injured,  single  offense.  Pac.  611,  holding  further  allegation  of 
y.  Sheldon,  68  CaL  484,  9  Pac.      intent  unnecessary.    Notes  on  CaL  Rep. 

4  Vol  264. 

[on  S091.    Destroying  or  Tearing  Down  Notices, 

Every  person  who  intentionally  defaces,  obliterates,  tears 
)r  destroys  any  copy  or  transcript,  or  extract  from  or  of  any 
;he  United  States  or  of  this  State,  or  any  proclamation,  adver- 
t,  or  notification  set  up  at  any  place  in  this  State,  by  authority 
law  of  the  United  States  or  of  this  State,  or  by  order  of  any 
efore  the  expiration  of  the  time  for  which  the  same  was  to  rc- 
t  up,  is  punishable  by  fine  not  less  than  twenty  nor  more  than 
idred  dollars,  or  by  imprisonment  in  the  county  jail  not  more 
e  month. 

8.  Sec  7164:  1864  p.  467,  Sec.  DEFACING  PUBLIC  NOTICE:     Un- 

der an  Indictment  for  defacing  a  notice 
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of  a  petition  for  laying  out  of  a  county  tion  to  prove  all  the  acts  necesstry  to 
road,  it  is  not  necessary  for  the  Terri-  a  valid  location  of  the  claim. — Territory 
tory  to  prove  on  the  trial  that  the  pe-  v.  Mackey,  8  Mont.  168,  19  Pac  S95. 
tition  had  been  presented  to  the  county  A  defendant  was  indicted,  tried  and 
commissioners,  or  that  it  was  accom-  convicted  for  deBtroying  a  notice  of  lo- 
panied  with  affidavits  relative  to  the  cation  on  a  mining  claim.  The  prose- 
time  and  place  of  posting  the  notice. —  cuting  witness,  in  his  testimony,  ad- 
Territory  V.  Lannon,  9  Mont.  1,  22  Pac.  mitted  the  claim  aforesaid  was  within 
495.  another  claim,  belonging  in  part  to  the 
Where  the  petition  for  the  laying  out  defendant's  wife,  and  that  he  had  in- 
of  a  county  road  was  posted  at  a  depot,  stituted  the  prosecution  in  order  to 
six  or  seven  hundred  feet  from  the  pro-  compel  the  defendant,  either  to  buy 
posed  road,  held  to  be  a  public  place  the  first  aforesaid  claim,  or  to  give  him 
in  the  vicinity  of  the  proposed  road,  stock  in  a  corporation  formed  for  work- 
within  the  meaning  of  Section  1809,  di-  ing  the  latter  claim.  The  Supreme 
vision  5.  compiled  statutes. — Territory  Court  held  that  the  prosecution  wai 
v.  Lannon,  9  Mont.  1,  22  Pac.  495.  frivolous  and  malicious,  and  directed 
'  In  a  prosecution  for  wilfully  and  un-  an  entry  to  be  made  in  its  records,  dla- 
lawfully  obliterating,  defacing  and  de-  charging  the  defendant. — Territory  v. 
stroying  a  location  notice  on  a  mining  Mackey,  8  Mont.  168,  19  Pac  895. 
claim,  it  is  necessary  for  the  prosecu- 

•ectioa  509:9.     Destroying  Written  Instruments:   A 

person  who  maliciously  mutilates,  tears,  defaces,  obliterates,  or  destroys 
any  written  instrument,  the  property  of  another,  the  false  making  of 
which  would  be  forgery,  is  punishable  by  imprisonment  in  the  State 
prison  for  not  less  than  one  nor  more  than  five  years. 

1887  R.  S.  Sec.  7165;  1864  p.  450,  Sec.  72. 

Section  5003.    Opening  or  Publinliing  Sealed  Letten: 

Every  person  who  wilfully  opens  or  reads,  or  causes  to  be  read,  an/ 
sealed  letter  not  addressed  to  himself,  without  being  authorized  so  to 
do,  either  by  the  writer  of  such  letter  or  by  the  person  to  whom  it  is 
addressed,  and  every  ]>erson  who,  without  the  like  authority, -publishes 
any  of  the  contents  of  such  letter,  knowing  the  same  to  have  been 
unlawfully  opened,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  7166;  1864  p.  463,  Sec.  117. 

Section  5004.  Injuring^  l¥orkif  of  Art,  ImproTC- 
ments,  etc.:  Every  person  not  the  owner  thereof,  who  wilfully 
injures,  disfigures  or  destroys  any  monument,  work  of  art,  or  useful 
or  ornamental  improvement  within  the  limits  of  any  village,  town 
or  city,  or  any  shade  tree  or  ornamental  plant  growing  therein,  wheth- 
er situated  upon  private  ground,  or  on  any  street,  sidewalk,  or  public 
park  or  place,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  7170;  1864  p.  470,  Sec.  144. 

.Section  5095.  Breakings  or  Obstructing  Gas  or  Water 
Pipes:    Every  person  who  wilfully  breaks,  digs  up,  obstructs  or 

injures  any  pipe  or  main  for  conducting  gas  or  water,  or  any  worki 
erected  for  supplying  buildings  with  gas  or  water,  or  any  appurte- 
nances or  appendages  therewith  connected,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  7171. 

Section  5006.    Destruction  of  Notice,  or  lUonnnifats 

Every  person  who  intentionally  defaces,  obliterates,  tears  down  or 
destroys  any  notice  posted  on  any  lode  or  placer  mining  claim,  or 
ditch,  or  water  right,  or  location,  or  who  removes,  takes  down  or  de 
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stroys  any  post  or  monument  erected  or  placed  to  mark  or  indicate 
any  such  claim,  right  or  location,  or  any  part  or  boundary  thereof,  or 
part  thereon,  is  guilty  of  a  misdemeanor. 

1887  R.  a  Sec.  7172. 

Section  ff097.  Cutting  or  Breaking  Telegrapli  or^ 
Telepiione  Wire,  etc:  Whoever  shall  wilfully  and  ma- 
liciously cut,  break  tap  or  make  any  connection  with,  any  telegraph 
or  telephone  wire  or  read,  or  copy,  by  the  use  of  telegraph  or  tele- 
phone instruments  or  otherwise,  in  any  unauthorized  manner,  any 
message,  either  social  or  business,  sporting,  commercial  or  other 
news  reports,  from  any  telegraph  or  telephone  line,  wire,  or  cable,  so 
unlawfully  cut  or  tapped  in  this  State;  or  make  unauthorized  use  of 
the  same,  or  who  shall  wilfully  and  maliciously  prevent,  obstruct  or 
delay  by  any  means  or  contrivance  whatsoever,  the  sending,  convey- 
ance or  delivery,  in  this  State  of  any  authorized  communication,  sport- 
ing, commercial  or  other  news  reports,  by  or  through  any  telegraph  or 
telephone  line,  cable  or  wire,  under  the  control  of  any  telegraph  or  tele- 
phone company  doing  business  in  this  State ;  or  who  shall  wilfully  and 
maliciously  aid,  agree  with,  employ  or  conspire  with,  any  other  person 
or  persons  to  do  any  of  the  afore  mentioned  unlawful  acts,  shall  be 
deemed  guilty  of  felony,  and  shall  be  punished  by  a  fine  of  not  less  than 
fifty  dollars  nor  more  than  five  hundred  dollars  or  by  imprisonment 
in  the  pententiary  for  a  period  of  not  less  than  one  nor  more  than  five 
years,  or  by  fine  and  imprisonment  within  the  Imits  hereinbefore  spec- 
ified, at  the  discretion  of  the  court. 

1899,  6tli   Sea.  p.   190;    1898,   8d  Set.      7178. 
p.  90,  amending  laws  of  1887  R,  S.  Sec 

CHAPTER  CCXXn. 

MISCELLANEOUS  OFFENSES. 

Section.  Section. 

inSCBLXiANBOUS  OFFENSES.  5106.  Abuse  of  school  teacher. 

5098.  Neglect  or  refusal  to  deliver  tele-  5107.  Offenses  against  railroads. 

graphic  messages.  6108.  Conductor  may  arrest. 

6099.  Operator,  etc.,  using  information  5109.  Jurisdiction. 

from  messages.  5110.  Enforcing  obedience  to  notice  of 

6100.  Clandestinely  learning  contents  of  road  overseer. 

telegram.  5111.  Persons  filing   lien   for  labor   in 

6101.  Disclosing  contents  of  telegraphic  county  recorder's  office. 

messages.  5112.  Compiling  abstract  without  bond. 

5102.  Altering  telegraphic  messages.  5113.  Keeping       employment       bureau 

5103.  Opening    sealed    envelopes    con-  without  license,  penalty. 

talning  telegrams.  5114.  Stock  running  at  large  in  village, 

6104.  Issuing  paper  money.  penalty,  duty  of  sheriff. 

5106.  Sending  threatening  letters  to  ex- 
pose another. 

Section  S098.  Neglect  or  Refusal  to  DeliTer  Tele- 
graphic Messages:  Every  agent,  operator,  or  employe  of  any 
telegraph  office,  who  wilfully  refuses  or  neglects  to  send  any  message 
received  at  such  office  for  transmission,  or  wilfully  postpones  the  same 
out  of  its  order,  or  wilfully  refuses  or  neglects  to  deliver  any  message 
received  by  telegraph,  is  guilty  of  a  misdemeanor.     Nothing  herein 


200  MISCELLANEOUS  OFFENSES  C^  COXXMl 

contained  shall  be  construed  to  require  any  message  to  be  receiv( 
transmitted,  or  delivered  unless  the  charges  thereon  have  been  paid 
tendered. 

1887  R.  S.  Sec  7205. 

Section    5099.      Operator,    etc.,    Using   InforniMlo^^ 
from  iTIeiisag;e«i:  Every  agent,  operator,  or  employe  of  any  telegrap  Tj 

office,  who  in  any  way  uses  or  appropriates  any  information  derive-ci 
by  him  from  any  private  message  passing  through  his  hands,  and  ad- 
dressed to  any  other  person,  or  in  any  other  manner  acquired  by  him 
by  reason  of  his  trust  as  such  agent,  operator  or  employe,  or  trades 
or  speculates  upon  any  such  information  so  obtained,  or  in  any  manner 
turns,  or  attempts  to  turn  the  same  to  his  own  account,  profit  or  ad- 
vantage, is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  7206. 

V  Section  5100.  Clandestinely  licarning  Contents  of 
Teleg^rani;  Every  person  who,  by  means  of  any  machine,  instru- 
ment, or  contrivance,  or  in  any  other  manner,  wilfully  and  fraudu- 
lently reads,  or  attempts  to  read,  any  message,  or  to  learn  the  con- 
tents thereof,  while  the  same  is  being  sent  over  any  telegraph  line,  or 
wilfully  and  fraudulently,  or  clandestinely  learns  or  attempts  to  leara 
the  contents  or  meaning  of  any  message  while  the  same  is  in  any  tele- 
graph office,  or  is  being  received  thereat  or  sent  therefrom,  or  who  uses 
or  attempts  to  use,  or  communicates  to  others,  any  information  so  ob- 
tained, is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec.  7207. 

Section   5101.     Disclosing  Contents    of  Teleg^raphic 

Messages:  Every  person  who  wilfully  discloses  the  contents  of  a 
telegraphic  message,  or  any  part  thereof,  addressed  to  another  person, 
without  the  permission  of  such  person,  is  punishable  by  imprisonment 
in  the  State  prison  not  exceeding  five  years,  or  in  the  county  jail  not 
exceding  one  year  year,  or  by  fine  not  exceeding  five  thousand  dollars, 
or  by  both  fine  and  imprisonment. 

1887  R.  S.  Sec.  7167. 

Section  5103.    Altering  Teleg^raphlc  lUessag^es:     Ever>* 

person  who  wilfully  alters  the  purport,  effect,  or  meaning  of  a  tele- 
graphic message,  to  the  injury  of  another,  is  punishable  as  provided  in 
the  preceding  Section. 

1887  R.  S.  Sec.  7168. 

Section  5103.    Opening  Sealed  EnTelopes  Containing-^ 
Telegrams:    Every  person  not  connected  with  any  telegraph  of-  — 

fice  who,  without  the  authority  or  consent  of  the  person  to  whom    - 
the  same  may  be  directed,   wilfully  opens  any  sealed  envelope  in-  — 
closing  a  telegraphic  message  and  addressed  to  any  other  person,  with 
the  purpose  of  learning  the  contents  of  such  message,  or  who  fraudu— 
lently  represents  any  other  person  and  thereby  procures  to  be  de- 
livered to  himself  any  telegraphic  message  addressed  to  such  other" 
person,  with  the  intent  to  use,  destroy,  or  detain  the  same  from  the 
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rson  or  persons  entitled  to  recive  such  message,  is  punishable  as 
ovided  in  the  two  preceding  Sections. 

L887  R.  &  Sec  7169. 

Section  S104.  iMuing^  Paper  Money:  Every  person 
ho  makes,  issues,  or  puts  in  circulation  any  bill,  check,  ticket,  cer- 
icate,  promissory  note,  or  the  paper  of  any  bank,  to  circulate  as 
oney,  except  as  authorized  by  the  laws  of  the  United  States,  for 
e  first  offense,  is  guilty  of  a  misdemeanor,  and  for  each  and  every 
bsequent  offense,  is  guilty  of  a  felony. 

1887  R.  S.  Sec  7209;  1864  p.  472,  Sec.    Sec  2145,  Civ.  Code. 

Section  SIOS.  Sending  Tlireatening  Letters  to  Expose 

notlier:  Every  person  who  knowingly  and  wilfully  sends  or 

ilivers  to  another  any  letter  or  writing,  whether  subscribed  or  not, 

reatening  to  accuse  him  or  another  of  a  crime,  or  to  expose  or 

iblish  any  of  his  failings  or  infirmities,  is  guilty  of  a  misdemeanor. 

1887  R.  S.  Sec  7210;  1864  p.  468,  Sec  Tbreateninff  letters:     Sec  4989. 

6. 

Section  S106.  Abuse  of  Seiiool  Teaeliers:  Every  parent, 
lardian,  or  other  person,  who  upbraids,  insults  or  abuses  any  teacher 
:  the  public  school,  in  the  presence  or  hearing  of  a  pupil  thereof,  is 
lilty  of  a  misdemeanor. 

1887  R.  S.  Sec  7211. 

Section  S107.    Offenses  Against  Railroads:      Any  per- 

>n  disturbing  the  peace  of  any  traveler  on  any  railway  train,  or 
eaking  the  seal  or  forcibly  entering  any  car,  or  disturbing  the  contents 
any  car,  or  breaking  any  package  therein,  or  breaking  any  package 
ft  at  any  depot  for  transportation  or  delivery,  shall  be  guilty  of  a 
isdemeanor,  and  on  conviction  thereof,  shall  be  punished  by  a  fine 
)t  exceeding  one  hundred  ($ioo.oo)  dollars,  or  by  imprisonment  in 
e  county  jail  not  exceeding  six  (6)  months,  or  by  both  such  fine 
id  imprisonment. 

1887  R.  S.  Sec  7212. 

Section  SI 08.  Conductor  may  Arrest:  A  conductor, 
•  other  person  having  charge  of  any  railway  train  in  this  State, 
ction  foreman  or  station  agent  of  any  railway  company  shall  have 
>wer  to  arrest,  without  a  warrant,  any  person  violating  any  provis- 
n  of  Section  5107. 

1887  R.  S.  Sec  7213. 

Section  5109.  Jurisdiction:  When  an  arrest  is  made 
ithout  a  warrant  by  any  person  authorized  to  make  arrests  under 
le  provisions  of  the  two  preceding  Sections,  the  person  arrested 
list  be  taken  to  the  most  accessible  magistrate  without  unnecessary 
»lay,  and  a  complaint  stating  the  charge  against  the  party  must  be 
lade  before  such  magistrate,  and  the  magistrate  before  whom  such 
large  is  made,  if  the  offense  is  triable  before  him,  shall  have  full 
irisdiction  over  such  offense,  and  the  defendant,  to  try  and  deter- 
line  said  offense.     If  he  have  not  jurisdiction  he  must  send  the 
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papers  and  the  defendant  to  the  most  convenient  magistrate  that  has 
jurisdiction,  and  said  last  named  magistrate  shall  have  full  power  to 
try  and  determine  said  offense. 

1887  R.  S.  Sec  7214. 

Section  SllO.  Enforcing^  Obedience  to  PVotice  mt 
Road  Overseer:  If  the  notice  and  requirements  provided  for  in 
Section  1273  of  the  Political  Code,  relating  to  toll  roads  are  not 
obeyed,  the  road  overseer  must  make  immediate  complaint  to  the 
prosecuting  attorney  of  the  county,  who  must  prosecute  the  com- 
pany therefor  in  the  name  of  the  State  for  so  suffering  the  road  to  be 
out  of  repair,  or  of  having  placed  any  gate  in  a  situation  contrary  to 
the  law;  and  if  convicted  thereof,  the  company  must  be  fined  not 
exceeding  two  hundred  and  fifty  dollars. 

1887  R.  &  Sec  1058. 

Section  Sill.  Personii  Filings  Farm  lAem»  for 
Labor  in  County  Recorder'n  Office:  Any  person  or  persons 
who  shall  after  the  filing  for  record  in  the  county  recorder's  office  in 
the  county  in  which  farm  labor  was  performed,  a  claim  of  lien  as 
provided,  in  Sections  3361,  3362  and  3365  of  the  Code  of  Civil  Pro- 
cedure, remove,  dispose  of,  secrete  or  destroy,  or  shall  cause  to  be  re- 
moved, disposed  of,  secreted  or  destroyed,  or  any  person  or  pers  jns 
who  shall  aid  or  assist  in  removing,  disposing  of,  secreting,  or  de- 
stroying any  or  all  of  the  crop  or  crops  covered  by  such  lien,  with- 
out the  written  consent  of  the  lien  claimant  first  obtained,  until  the 
enforcement  of  said  lien  or  the  payment  of  such  lien  claimant  for  his 
labor,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof, 
shall  be  imprisoned  in  the  county  jail  for  not  less  than  one,  nor  more 
than  six  months,  or  a  fine  of  not  less  than  twenty-five,  nor  more 
than  five  hundred  dollars,  or  by  both  such  fine  an  dimprisonment 

1899,  Sth  Sea.  p.  154,  Sec.  4;  1895,  3d      1893,  2d  Sea.  p.  49. 
Sea.  p.  138,  Sec  2.    Orifi^inal  act  passed 

Section  SI  13.    Compiling  Abstracts  witliout  Bonds: 

It  shall  be  a  misdemeanor  for  any  person  or  persons  to  engage  in  the 
business  of  compiling  abstracts  of  title  to  real  estate,  in  the  State 
of  Idaho,  and  demand  and  receive  pay  for  the  same,  without  first:  fil- 
ing in  the  office  of  the  probate  judge  of  the'  county  in  which  such 
business  is  conducted,  a  bond  to  the  State  of  Idaho,  in  the  penal  sura 
of  ten  thousand  dollars,  with  not  less  than  three  sureties,  residents 
of  the  county,  conditioned  for  the  payment  by  such  abstracters  of 
any  or  all  damages  that  may  accrue  to  any  party  or  parties,  by  rea- 
son of  any  error,  deficiency  or  mistake  in  any  abstract  or  certificate 
of  title,  made  and  issued  by  such  person  or  persons. 

1899,  5th  Ses.  p.  456,  Sec.  1.  amending  laws  of  1897.  4th  Ses.  p.  92,  Sec  1. 

Section  SI13.  Keepings  Employment  Bureau  witliont 
License,  Penalty:  Any  one  violating  the  provisions  of  Section 
658  of  the  Political  Code  shall  be  subject  to  a  fine  of  not  more  than 
$300.00,  nor  less  than  $100.00,  and  imprisonment  in  the  county  jail  for 
not  more  than  90  days,  nor  less  than  30  days. 

1901,  eth  Seik  p.  ISl.  Sec.  t. 
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Section  ffll4.  Stock  RunnlBg  at  Large  in  ¥liiase$ 
Penalty,  Duty  of  Sheriff^    It  shall  be  unlawful  for  any  person  or 

persons  owning  live  stock,  or  the  agent  or  employe  of  such  person  or 
persons  to  allow  any  cattle,  horses,  sheep  or  hogs  to  range  or  graze 
within  platted  limits  of  any  unincorporated  town  or  village  of  more 
than  five  hundred  inhabitants  between  the  first  day  of  September,  and 
the  first  day  of  April  without  a  herder. 

Any  person  or  persons,  or  the  agent  or  employe  of  such  person  or 
persons,  violating  the  provisions  of  the  last  section,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  shall  be  fined 
in  a  sum  of  not  less  than  five  nor  more  than  twenty-five  dollars. 

It  is  hereby  made  the  duty  of  any  sheriff,  deputy  sheriff,  or  constable, 
to  complain  against  and  prosecute  any  person  or  persons  violating 
this  Section. 

1901,  6th  Sea.  p.  168,  Sees.  1,  2  and  8. 

CHAPTER  CCXXnL 

GENERAL  PROVISIONS  APPLICABLE  TO  CRIMES. 

Section.  Section. 

5115.  Acts  made  punishable  by  different      5121.  Restrictions  upon  precedlnir  sec- 

provisions  of  this  Code.  tions. 

5116.  Contempts,  how  punishable.  5122.  Second  term  of  imprisonment. 
6117.  Common  law  offenses,  fines,  im-  when  commenced. 

prisonment.  5123.  When  term  of  imprisonment  com- 

5118.  Aiding  in  jnisdemeanors.  mences. 

5119.  Attempts  to  commit  crimes,  when      5124.  Civil  rights  of  convict  suspended. 

punishable.  5125.  Civil  death. 

5120.  Attempts  to  conmiit  crimes,  how      5126.  Limitations  on  preceding  sections. 

punishable.  5127.  Person  of  convict  protected. 

5128.  Forfeitures. 

SectioH  SI  15.  Actif  made  PuniifhaMe  bjr  DlflfercBf 
Proviiiioiiif  of  this  Code:  An  act  or  omission  which  is  made 
punishable  in  different  ways  by  different  provisions  of  this  Code  may 
be  punished  under  either  of  such  provisions,  but  in  no  case  can  it  be 
punished  under  more  than  one;  an  acquittal  or  conviction  and  sen- 
tence under  either  one  bars  a  prosecution  for  the  same  act  or  omis- 
sion under  any  other. 

1887  R.  S.  Sec.  7280.  Once  in  jeopardy:     Sec  6186.— Terri- 

tory v.  Virginia  Road  Co.  t  Mont  96. 

Seetion  SI  16.  Contempts,  how  Punlsbable:  A  crim- 
inal act  is  not  the  less  punishable  as  a  crime  because  it  is  also  de- 
clared to  be  punishable  as  a  contempt. 

1887  R.  S.  Sec.  7231.  Criminal  contempts:     Sec.  4676. 

Section  5117.  Common  Law  Oflbnses,  Fines,  Im- 
prisonment: All  offenses  recognized  by  the  common  law  as 
Climes  and  not  herein  enumerated,  are  punishable,  in  case  of  felony, 
by  imprisonment  in  tlie  vState  prison  for  a  term  not  less  than  one  year 
nor  more  than  five  years;  and  in  case  of  misdemeanors,  by  imprison- 
ment in  the  county  jail  for  a  term  not  exceeding  six  months  or  less 
than  one  month,  or  by  fine  not  exceeding  five  hundred  dollars,  or 
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both  such  fine  and  imprisonment.  And  whenever  any  fine  is  im — 
j)Osed  for  any  felony  or  misdemeanor,  whether  such  be  by  statute  or" 
common  law,  the  party  upon  whom  the  fine  is  imposed  shall  b^ 
committed  to  the  county  jail,  when  not  sentenced  to  the  State  prison^ 
until  the  fine  is  paid;  and  he  shall  be  imprisoned  at  the  rate  of  one 
day  for  each  two  dollars  until  such  fine  is  paid. 

1887  R.  S.  Sec.  7232;  1864  p.  473,  Sec.  151. 

Section  5118.  Aiding  in  Rlisdcineaiiors:  Whenever  au 
act  is  declared  a  misdemeanor,  and  no  punishment  for  counseling 
or  aiding  in  the  commission  of  such  act  is  expressly  prescribed  by 
law,  every  person  who  counsels  or  aids  another  in  the  commission  of 
such  act  is  guilty  of  a  misdemeanor. 

1887  R.  a  Sec  7233.  Accessories:      Sees.   4562,   4668,   4564, 

and  notes. 

Section  5119.  Attempts  to  Commit  Crimen,  Wlien 
Punisliabie :  Any  person  may  be  convicted  of  an  attempt  to  com- 
mit a  crime,  although  it  appears  on  the  trial  that  the  crime  intended 
or  attempted  was  perpetrated  by  such  person  in  pursuance  of  such 
attempt,  unless  the  court  in  its  discretion,  discharges  the  jury  and 
directs  such  person  to  be  tried  for  such  crime. 

1887  R.  S.  Sec.  7234. 

Section  SI 90.  Attempts  to  Commit  Crimes,  how 
Punisliabie:  Every  person  who  attempts  to  commit  any  crime, 
but  fails,  or  is  prevented  or  intercepted  in  the  perpetration  thereof, 
is  punishable,  where  no  provision  is  made  by  law  for  the  punish- 
ment of  such  attempts,  as  follows : 

1.  If  the  offense  so  attempted  is  punishable  by  imprisonment  in 
the  State  prison  for  five  years,  or  more,  or  by  imprisonment  in  the 
county  jail,  the  person  guilty  of  such  attempt  is  punishable  by  impris- 
onment in  the  State  prison,  or  in  a  county  jail,  as  the  case  may  be, 
for  a  term  not  exceeding  one-half  the  longest  term  of  imprisonment 
prescribed  upon  a  convction  of  the  offense  so  attempted. 

2.  If  the  offense  so  attempted  is  punishable  by  imprisonment  in 
the  State  prison  for  any  term,  less  than  five  years,  the  person  guilty  of 
such  attempt  is  punishable  by  imprisonment  in  the  county  jail  for  not 
more  than  one  year. 

3.  If  the  offense  so  attempted  is  punishable  by  a  fine,  the  offen- 
der convicted  of  such  attempt  is  punishable  by  a  fine  not  exceeding 
one-half  the  largest  fine  which  may  be  imposed  upon  a  conviction  of 
the  offense  so  attempted. 

4.  If  the  offense  so  attempted  is  punishable  by  imprisonmeni 
and  by  a  fine,  the  offender  convicted  of  such  attempt  may  be  pun- 
ished by  both  imprisonment  and  fine,  not  exceeding  one-half  the 
longest  term  of  imprisonment  and  one-half  the  largest  fine  which 
may  be  imposed  upon  a  conviction  for  the  offense  so  attempted. 

1887  R.  S.  Sec.  7285;  1864  p.  474,  Sec.       PUNISHMENT.     BURGLARY:        The 

158.    Sec.  5120.  prisoner    was    convicted    of    attempt- 

ATTBMPTS   TO    COMMIT    CRIME,      inff  to  commit  burirlary  In  th%  llfvt  d«- 
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pnee  and  was  sentenced  to  imprison-  the  provisions  of  Sub.  1,  See.  €64,  Penal 

nent  In  the  state  prison  for  the  term  Code,  and  he  was  properly  sentenced. — 

if  seven  and  one-half  years,  beingr  one-  Ex  parte  Hope,  59   Cal.   423;    cited  In 

lalf  of  the  lon^rest  term  of  imprison-  note  to  People  v.   Moran»   20  Am.   St. 

nent  of  the  offense  attempted.     Held,  Rep.  747;  notes  on  Cal.  Rep.  S  Vol.  p. 

:lie  case  of  the  prisoner  comes  within  981. 

Section  S131.    Restrictions  Upon  Preceding  Sections: 

The  last  two  Sections  do  not  protect  a  person  who,  in  attempting 
unsuccessfully  to  commit  a  crime,  accomplishes  the  commission  of  an- 
other and  different  crime,  whether  greater  or  less  in  guilt,  from  suf- 
fering the  punishment  prescribed  by  law  for  the  crime  committed. 

1887  R.  S.  Sec.  7236. 

Section  S133.  Second  Term  ol  Imprisonmenl,  wlien 
to  Commence:  When  any  person  is  convicted  of  two  or  more 
crimes  before  sentence  has  been  pronounced  upon  him  for  either,  the 
imprisonment  to  which  he  is  sentenced  upon  the  second  or  other 
subsequent  conviction  must  commence  at  the  termination  of  the  first 
term  of  imprisonment  to  which  he  shall  be  adjudged,  or  at  the  ter 
mination  of  the  second  or  other  subsequent  term  of  imprisonment,  as 
the  case  may  be. 

1887  R.  S.  Sec.  7237;  1864  p.  293,  Sec.  first.— Ex  parte  Klrby,  78  Cal.  614.  18 

446.  Pac.  655,  to  same  effect  In  re  Esmond, 

CONVICTION  OF  TWO   OR  MORE  42  Fed.  Rep.  829,  sustaining:  such  sen- 

CRIMES:     Consecutive  sentences  may  tences,  citing  Sec.  7237.  Rev.  St  Idaho: 

be  imposed  and  the  second  need  not  be  notes  on  Cal.  Rep.  4  Vol.  438. 
expressly  deslgrnated  at  termination  of 

SectioH  SI 93.  1¥hen  Term  of  ImprisonmeHt  Com- 
mences: The  term  of  imprisonment  fixed  by  the  judgment  in  a 
criminal  action  commences  to  run  only  upon  the  actual  delivery  of 
the  defendant  at  the  place  of  imprisonment,  and  if  thereafter,  during 
such  term,  the  defendant  by  any  legal  means  is  temporarily  relased 
from  such  imprisonment  and  subsequently  returned  thereto,  the  time 
during  which  he  was  at  large  must  not  be  computed  as  part  of  such 
term. 

1887  R.  S.  Sec.  7238. 

Section  5134.    CiTil  Rig^hts   of  ConTict    Snspended: 

A  sentence  of  imprisonment  in  a  State  prison  for  any  time  less  than 
for  life  suspends  all  the  civil  rights  of  the  person  so  sentenced,  and 
forfeits  all  public  offices  and  all  private  trusts,  authority,  or  power 
during  such  imprisonment. 

1887  R.  S.  Sec.  7239;    1864  p.  473,  Sec.   153. 

Section  5135.  Civil  Death:  A  person  sentenced  to  im- 
prisonment in  the  State  prison  for  life  is  thereafter  deemed  civilly  dead. 

1887  R.  S.  Sec.  7240;  1864  p.  473,  Sec.  showingr  that  but  for  these  provisions, 

158.  In  the  opinion  of  the  legrislature,   the 

The   right   of  inheritance   is   a   civH  civil  death  of  the  felon  would  extend 

rlgrht  exlstlngr  only  by  virtue  of  the  law,  to  the  cases  therein  named;    and  tho 

and  the  le^slature  may  make  the  de-  enumeration  of  the  cases  wherein  sec- 

prlvatlon  of  this  right  a  portion  of  the  tion  674   is  inoperative  authorizes  the 

penalty  to  be  Imposed  for  the  commls-  conclusion  that  those  are  the  only  cases 

sloh  of  a  crime.    The  provisions  of  sec-  in  which  it  is  not  to  be  applied. — Estate 

tfons  675  and  676  of  the  Penal  Code,  in-  of  Donnelly,  125  Cal.  417,  68  Fac  61;  see 

stead    of   Impairing   this    construction  Sees.  6126,  6127, 
KlT«i»  to  #ectton  €74,  strengthens  It  by 
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Section  SI 36.     Umitationt   on   PrecediBgr  Sectioi^iu 

The  provisions  of  the  last  two  preceding  Sections  must  not  be  cotkh- 
strued  to  render  the  person  therein  mentioned  incompetent  as  wS  t- 
nesses  upon  the  trial  of  a  criminal  action  or  proceeding,  or  incapat^Ie 
of  making  and  acknowledging  a  sale  or  conveyance  of  property. 

1887  R.  S.  Sec  7241.  See  Sec.  6125. 

Section  ffl37.     Person  ot  Conrict  Protected:     The  per- 
son of  a  convict  sentenced  to  imprisonment  in  the  State  prison  is  under 
the  protection  of  the  law,  and  any  injury  to  his  person,  not  authorized 
by  law,  is  punishable  in  the  same  manner  as  if  he  was  not  convicted 
or  sentenced. 

1887  R.  &  Sec  7242.  See  Sec  5125. 

Section  ffl98.  Forfeitures:  No  conviction  of  any  person 
for  crime  works  any  forfeiture  of  any  property,  except  in  cases  in 
which  a  forfeiture  is  expressly  imposed  by  law ;  and  all  forfciutres  to 
the  people  of  this  State,  in  the  nature  of  a  deodand,  or  whexc  any 
person  shall  flee  from  justice,  are  abolished. 

1887  R.  &  Sec  7248. 


TITLE  XXIII. 

V  CRIMINAL  PROCEDURE. 

Chap.  CCXXIV.  Preliminary  Provisions. 

Chap.  CCXXV.  Prevention  of  Public  Offenses. 

Chap.  CCXXVI.  Proceedings   for  the  Removal  of  Public  Offi-     - 
cers. 

Chap.  CCXXVII.    Actions  Prosecuted  by  Indictment  or  In^omia-  — 
tion. 

Chap.  CCXXVIII.  Procedings  after  Commitment  and  Before 
Indictment  or  Information. 

Chap.  CCXXIX.    Indictment  and  Information. 

Chap.  CCXXX.  After  Indictment  or  Information  and  Before 
Trial. 

Chap.  CCXXXL     During  the  Trial  and  Before  Judgment 
Chap.  CCXXXII.    Judgment  and  Execution. 
Chap.  CCXXXIII.    Appeals  to  the  Supreme  Court,  when  Allowed 
how  Taken,  and  the  Effect. 

Chap.  CCXXXIV.    Witnesses  in  Criminal  Actions. 

Chap.  CCXXXV.    Miscellaneous  Proceedings. 

Chap.  CCXXXVI.    Procedings  in  Probate  and  Justices'  Courts. 

Chap.  CCXXXVII.    Appeals  to  District  Court. 

Chap.  CCXXXVIII.    Special  Proceedings  of  a  Criminal  Nature. 

Chap,  CCXXXIX,   Disposition  of  Fines  and  Forfeitures,  Costs, 


XXIY 


PRBLIMINART  PROVISIONS 


207 


CHAPTER  CCXXIV. 

PRELIMINARY  PROVISIONS. 


erion  punishable  on  legal  con- 
viction. 

ubllc  offenses,   how   prosecuted. 

ximinal  action  defined. 

arties  to  a  criminal  action. 

arty  prosecuted  known  as  de- 
fendant. 


Section. 

6134.  Rights  of  a  defendant  In  a  crimi- 
nal action. 

5135.  Second     prosecution,     prohibited 

when. 

5136.  No    person    need    be    a    witness 

against  himself. 
6137.  Person  not  to  be  convicted  but 
upon  verdict 


used  to  denote  the  action  of  the  court 
before  which  the  trial  Is  had»  declaring 
to  the  accused  the  consequences  of  the 
conviction.  —  Commonwealth  v.  Lock- 
wood,  109  Mass.  828.  A  conviction  in 
this  state  may  be  had:  First,  by  a 
verdict  of  a  Jury,  accepted  and  recorded 
by  the  court;  second,  upon  a  plea  of 
guilty  by  the  defendant  in  open  court; 
third,  upon  a  judgment  of  an  author- 
ized court  in  certain  cases,  without  a 
plea  of  guilty,  or  the  verdict  of  a  jury: 
See  Sec.  5137.  Trial,  Sec.  6448;  verdict. 
Sec.  6495;  judgment.  Sec.  6689;  execu- 
tion. Sec.  5546. 


;tlon  SI 39.     Penons  Punishable  on  Leg^al  C^onTic- 

No  person  can  be  punished  for  a  public  offense,  except  upon  a 
onviction  in  a  court  having  jurisdiction  thereof. 

R  S.  Sec.  7350;  1864,  1st  Sea.  p. 
c.  6. 

tfl  of  accused  party  in  criminal 
itlons:     Art.  I,  Sec.  13,  Const,  of 

iction:  Sec.  6137. 
VICTION:  The  term  is  some- 
ased  to  denote  final  judgment; 
5  accurate  meaning  of  the  term 
ned  In  Bouv.  Law  Diet.  Vol.  1, 
}0,  is,  "That  legal  proceeding  of 
which  ascertains  the  guilt  of  the 
ind  upon  which  the  sentence  or 
>nt  is  founded.  Conviction  must 
J  the  Judgment  or  sentence.  The 
lent"  or  "sentence"  is  the  term 

*.tlon    5130.       Public    Offenses,    how    Prosecuted : 

public  offense  must  be  prosecuted  by  indictment,  or  infomia- 
jxcept : 

Where  proceedings  are  had  for  the  removal  of  civil  officers  of 
ate; 

Offenses  arising  in  the  militia  when  in  actual  service,  and  in 
nd  and  naval  forces  in  time  of  war,  or  which  this  State  may 
with  the  consent  of  Congress,  in  time  of  peace; 

Offenses  tried  in  Justices'  and  Probate  Courts. 

R.  S.  Sec.  7351:  1864,  1st  Ses.  p.       State   v.   Farris    (Idaho).    51   Pac.   772. 

A  similar  section  In  the  Cal.  Code,  Sec. 
682,  is  cited  in  People  v.  Carlton,  67  Cal. 
559:  also  cited  In  re  Dolph.  17  Colo.  39, 
28  Pac.  770,  where  the  constitutionality 
of  prosecution  by  Information  Is  dis- 
cussed. 

Indictment,  substance  and  form: 
Sees.  5136  et  seq. 

Information:     Sees.  5128  et  seq. 

Removal  of  officers  by  Impeachment: 
Sec.  5167. 

Removal  of  officers  otherwise  than  by 
impeachment:     Sec.  5188. 

Courts -martial  and  courts  of  inquiry: 
Pol.  Code,  Sec.  532  et  seq. 

Offenses  tried  in  Justices'  and  probate 
courts:     Sec.  5696. 


?c.   6,   "or  information"   inserted 
imlssion:     See  act  1891,  1st  Ses. 

be  prosecuted  by  indictment  or 
ation:     Art.  I.  Sec.  8,  Const,  of 

section  provides  that  criminal 
jre  may  be  had  either  by  indict- 
r  information;  but  the  latter  can 
e  used  when  the  accused  has 
preliminary  examination,  or  has 

the  same,  or  is  a  fugitive  from 
— State  V.  Braithwalte,  2  Idaho, 
Pac.  731.    When  a  defendant  has 

examination,  he  can  not  com- 
hat  he  was  permitted  to  do  so. — 
r.  Larklns  (Idaho),  47  Pac.  945: 


\t\on  aiSlf    Criminal  Aellon  De|liiei|;  The  proccc4- 
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ings  by  which  a  party  charged  with  a  public  offense  is  accused  md 
brought  to  trial  and  punishment,  is  known  as  a  criminal  action. 

1887  R.  S.  Sec.  7352;  1864,  Ist  Sea.  p.  235,  Sec.  7. 

felectioB  5139.  Parties  to  a  Criininal  Action:  A  crimi- 
nal action  is  prosecuted  in  the  name  of  the  State  of  Idaho,  as  a  party, 
against  the  person  charged  with  the  offense. 

1887  R.  S.  Sec.  7368;  1864,  Ist  Sea.  p.  in  the  name  of  the  state. — City  of  SanU 
285,  Sec.  8.  Barbara  v.  Sherman,  61  CaL  57. 

A  criminal  action  should  be  brougrht 

Section  S133.  Party  Prosecated  Known  as  Defen- 
dant: The  party  prosecuted  in  a  criminal  action,  is  designated  in 
this  Code  as  the  defendant. 

1887  R.  S.  Sec.  7364;  1864.  Ist  Ses.  p.  235,  Sec.  9. 

Section  S134.  Riglits  of  a  Defendant  in  a  Grtmiaal 
Action:     In  a  criminal  action  the  defendant  is  entitled : 

1 .  To  a  speedy  and  public  trial ; 

2.  To  be  allowed  counsel  as  in  civil  actions,  or  to  appear  and  de- 
fend in  person  and  with  counsel. 


1887  R.  8.  Sec  7355;  1864,  Ist  Ses.  p. 
235,  portions  of  Sec.  10. 

Constitutional  gruaranty  of  rights: 
Art  I,  Sec.  13,  Const,  of  Idaho. 

SPEEDY  TRIAL:  The  above  section 
of  the  Constitution  guarantees  a  speedy 
and  public  trial  to  every  person  accused 
of  crime,  and  Section  5816  of  this  Code 
providing  the  time  within  which  a  de- 
fendant must  be  tried  after  an  indict- 
ment is  found,  or  information  filed  is 
mandatory. — People  v.  Morino,  85  Cal. 
615,  24  Pac.  892. 

PUBLIC  TRIAL:  A  defendant  ac- 
cused of  crime  has  a  constitutional 
right  to  a  public  trial,  and  an  order 
made  against  the  objection  of  the  de- 
fendant excluding  from  the  court  room, 
during  the  trial  of  the  case,  all  persons 
except  the  officers  of  the  court  and 
the  defendant,  is  prejudicial  error, 
which  is  ground  for  a  new  trial. — People 
V.  Hartman,  103  Cal.  242,  37  Pac.  153,  42 
Am.  St  Rep.  108.  The  fact  that  officers 
of  the  court  are  allowed  to  be  present 
in  no  way  makes  the  trial  public;  but  it 
is  a  public  trial  as  required  if  without 
partiality  or  favoritism  a  reasonable 
portion  of  the  public  is  allowed  to  at- 
tend, with  due  regard  to  the  size  of 
the  court  room,  the  doors  should  be 
kept  open. — Id.;  People  v.  Kerrigan,  73 
Cal.  222,  14  Pac.  849.  The  word  "pub- 
lic" is  used  in  opposition  to  secret — 
People  V.  Swafford.  65  Cal.  223,  3  Pac. 
809.  Excluding  from  the  court  room 
such  of  the  Jurors  summoned  for  the 
term  as  are  not  empanneled  to  try  the 
case  is  not  a  deprivation  of  the  right  of 
public  trial. — ^People  v.  Sprague,  65  CaL 
491.  Nor  is  the  exclusion  of  all  persons 
exctpt  memlMrf  of  th*  bar,  law  0tH- 


dents,  officers  of  the  court,  and  the  wit- 
nesses.— Benedict  v.  People,  28  Colo. 
126,  46  Pac.  637;  see  extended  note  on 
"public  trial,"  28  Am.  St  Rep.  309. 

RIGHT  TO  BE  REPRESENTED  BT 
COUNSEL:  A  person  accused  of  crime 
is  entitled  to  the  aid  and  presence  of 
counsel  in  every  stage  of  his  trlaL— 
People  V.  Napthaly,  105  CaL  641,  89  Pac. 
29;  and  the  fact  that  the  accused  is  a 
lawyer  does  not  deprive  him  of  that 
right. — Id.  Fixing  the  day  on  which  de- 
fendant Is  to  be  tried  is  no  part  of  the 
trial,  and  may  be  done  in  the  absence 
of  the  defendant. — State  v.  AbranUi 
(Ore.).  8  Pac.  327.  Nor  is  it  a  violation 
of  this  right  to  grant  a  continuance 
without  the  personal  appearance  of  de- 
fendant.—7  Wash.  336.  35  Pac.  117. 

A  VIEW  OF  THE  LOCUS  IN  QUO: 
In  the  absence  of  defendant  is  ground 
for  reversal,  as  a  violation  of  his  rights, 
to  appear  and  defend  in  person  and 
with  counsel. — People  v.  Bush.  68  CaL 
623,  10  Pac.  169;  People  v.  Lowery,  70 
Cal.  193,  11  Pac.  605;  People  v.  Jones. 
(Cal.),  11  Pac.  501.  But  such  is  not  the 
case  where  the  view  is  ordered  on  mo- 
tion of  the  defendant  and  he  expresses 
no  desire  to  be  present — State  v.  Reed* 
(Idaho),  35  Pac.  706;  State  v.  Lee  Doon, 
7  Wash.  308,  34  Pac.  1103;  State  v.  Ah 
Lee,  8  Ore.  214:  State  v.  Moran,  15  Ore. 
262,  14  Pac.  419;  State  v.  Adams,  10 
Kan.  311.  The  defendant  must  be  pres- 
ent when  the  verdict  is  rendered.— 
Smith  V.  People  (Colo),  8  Pac  920;  also 
the  defendant  has  the  right  to  be  pres- 
ent in  court  when  the  order  for  his  exe- 
cution Is  made,  and  the  courts  have  no 
right  to  deprive  him  of  It  and  anch  an 
order  made  In  his  absence  la  arnmsoiw. 
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le  y.  Sprague,  54  Cal.  92,  cited  in 
V.  SizifiT  (jum»  61  Cal.  539;  People 
fully.  95  Cal.  595.  30  Pac.  963; 
V.  Ebanks,  117  Cal.  666.  49  Pac. 
*eople  V.  Durrani,  119  Cal.  209, 
185.  The  accused  has  unques- 
f  a  constitutional  right  to  be 
iard  by  his  counsel.  An  oppor- 
must  be  afforded  him  for  full 
mplete  defense  but  the  court 
nit  the  defendant's  counsel  to  a 
.ble  time  in  the  argument  of  the 

tion  fflSS.    Secoad  Prosecation  Prohibited,  when: 

rson  can  be  subjected  to  a  second  prosecution  for  a  public  offense 
iich  he  has  once  been  prosecuted  and  convicted  or  acquitted. 


case,  yet  if  without  consent  such  limi- 
tation is  imposed  and  the  accused  is 
thereby  deprived  of  the  opportunity 
of  a  full  defense,  a  new  trial  will  be 
granted. — People  v.  Keenan.  13  Cal. 
681;  People  v.  Green,  99  CaL  564,  84 
Pac.  231;  Williams  v.  State,  60  Ga.  367, 
27  Am.  Rep.  41?,  and  note.  For  a  full 
discussion  of  this  question  see  Yeldell 
V.  State,  46  Am.  St.  Rep.  20,  and  note 
23  to  28. 


El.  S.  Sec.  7356;  1864,  Ist  Ses.  p. 
3.  11. 

*ARDY:  No  person  shall  be 
for  the  same  offense  to  be  twice 
leopardy  of  life  or  limb.  Const. 
3.  amendment.  Art.  5,  and  the 
of  the  State  of  Idaho.  Art.  1, 
provides  that  no  person  shall  be 
ce  in  Jeopardy  for  the  same  of- 
Practically  the  same  langruage 
1  in  4  Black  Comm.  355.  When  a 
I  once  placed  upon  his  trial  be- 
competent  court  and  Jury  upon 
Indictment,  he  is  put  in  Jeop- 
Ithin  the  meaning  of  the  const!- 
t  provision,  and  he  cannot  again 
lected,  unless  the  Jury  be  dls- 
l  from  rendering  a  verdict  by  a 
ecessity.  or  cause  beyond  the 
of  the  court  or  by  his  consent, 
ase  a  verdict  is  rendered,  it  be 
le  at  his  instance,  and  if  he  be 
quitted  by  the  verdict  of  a  Jury, 
lot  be  held  to  answer  again  for 
ne  offense,  no  matter  by  what 
5S  or  errors  on  the  part  of  the 
ury  or  prosecution,  the  acquittal 
talned. — People  v.  Webb.  38  Cal. 
X  parte  Hartman.  44  Cal.  32; 
y.  Commonwealth,  17  Pa.  State. 
Am.  Dec.  542.  Among  these 
Id  unavoidable  necessities  Is  the 
y  of  the  Jury  to  agree  after  a 
ble  time  for  deliberation. — Peo- 
age.  48  Cal.  323;  State  v.  Crump 
,  47  Pac.  814;  State  v.  Reln- 
I  Ore.  466.  38  Pac.  822;  People 
es,  97  Cal.  400,  32  Pac.  317; 
7.  Jorgenson  (Idaho),  32  Pac. 
t  was  held  that  the  ending  of  a 
term  of  court  was  not  an  ex- 
lecessity  which  will  Justify  dls- 
g  a  Jury  in  a  capital  case  before 
Lve  agrreed  upon  a  verdict  when 
rt  has  power  to  extend  the  term, 
nonwealth  v.  FItzpatrIck  (Pa.),  1 
.  451.  It  Is  not  necessary  when 
8  discharged  for  failure  to  agree 
» record  should  show  that  It  sat- 
lly  appeared  to  the  Judge  that 
iTas    no    reasonable    probability 

I  Jury  could  agree*  and  tl)e  tact 


that  the  record  fails  to  so  show  does 
not  render  it  sufficient  to  support  the 
plea  of  former  Jeopardy. — People  v. 
Greene.  100  Cal.  140.  34  Pac.  630.  The 
commencement  of  the  trial  of  defendant 
and  the  discharge  of  the  Jury  on  ac- 
count of  sickness  of  one  of  the  Jurors 
without  the  consent  of  the  defendant 
does  not  constitute  Jeopardy  or  acquit- 
tal of  the  crime  for  which  he  was  on 
trial. — People  v.  Ross.  85  Cal.  383.  24 
Pac.  789.  Also  where  the  defendant 
during  the  trial  for  a  felony  flees,  it  not 
being  possible  to  find  him,  the  Jury  is 
discharged. — People  v.  HIgglns.  59  Cal. 
357.  A  person  Is  not  twice  put 
In  Jeopardy  because  he  is  sub- 
jected to  an  action  for  penalty 
as  well  as  to  a  criminal  prose- 
cution for  the  same  offense. — State  v. 
Schoonover  (Ind.).  21  L.  R.  A.  767.  Nor 
can  a  plea  of  former  Jeopardy  prevail 
where  the  Judgment  of  conviction  is  set 
aside  on  the  application  of  the  convict 
because  he  has  been  denied  a  public 
trial.— People  v.  Murray  (Mich.).  14  L. 
R.  A.  809.  Nor.  where  on  appeal  the 
defendant  has  procured  a  reversal  of 
the  Judgment  of  convloi'on  on  account 
of  error  by  the  trial  court. — McGinn  v. 
State  (Neb.),  30  L.  R.  A.  451;  State  v. 
Kessler.  15  Utah.  142.  49  Pac.  293;  Ter- 
ritory V.  Dorman,  1  Ariz.  56,  25  Pac. 
516:  People  V.  Schmidt,  64  Cal.  260.  30 
Pac.  814;  People  v.  Travers,  77  Cal.  176, 
19  Pac.  268;  People  v.  Lee  Yune  Chont?, 
94  Cal.  379,  29  Pac.  776.  Nor  will  a  plea 
of  former  Jeopardy  be  sustained  wherr 
a  new  trial  Is  granted  upon  motion  of 
the  defendant. — State  v.  Terreso.  56 
Kan.  126,  42  Pac.  354.  Nor  where  a  for- 
mer conviction  of  defendant  was  re- 
versed and  the  prosecution  dismissed 
on  the  ground  that  the  Information  was 
not  filed  before  the  time  prescribed  by 
statute  after  commitment. — People  v. 
WIckharo,  116  Cal.  384.  48  Pac.  329.  Nor 
where  there  was  a  conviction  which 
was  reversed  for  failure  of  the  Jury  to 
find  on  special  plea  of  former  Jeopardy. 
— People  V.  Tucker,  117  Cal.  229.  49  Pac. 

184,   Where  a»  indictment  is  set  aside 
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on  defendant's  motion  and  the  case 
ordered  submitted  to  another  grand 
jury,  It  does  not  amount  to  an  acquittal. 
—People  V.  Vamum,  68  Cal.  680.  Nor 
does  the  examination  and  dismissal  of 
a  charge  by  a  grand  Jury  without  an 
order  for  re-submlssion  put  the  defend- 
ant in  Jeopardy  within  the  meaning  of 
the  constitution,  and  it  is  not  a  bar  to 
another  prosecution. — Ex  parte  Clarke, 
54  Cal.  412;  ex  parte  Moan,  65  Cal.  216, 
8  Pac.  644;  Dulin's  Case,  91  Va.  722.  The 
pendency  of  one  information  does  not 
affect  the  right  of  the  prosecution  to 
present  another  against  the  defendant 
for  the  same  offense. — Kalloch  v.  Su- 
perior Court,  56  Cal.  229;  U.  S.  v.  Eld- 
ridge,  6  Utah,  191.  Where  a  defendant 
is  acquitted  because  of  variance  be- 
tween the  proof  and  the  indictment, 
and  the  variance  is  such  that  convic- 
tion is  a  legal  impossibility,  he  has  not 
been  "in  Jeopardy"  and  cannot  plead  his 
acquittal  in  bar  to  a  second  indictment. 
— People  V.  Frank,  1  Idaho,  200.  If  a 
party  be  acquitted  on  the  ground  of  an 
immaterial  variance,  he  cannot  be  again 
prosecuted  for  the  same  offense.  The 
error  of  the  court  or  Jury  In  regarding 
as  material  a  variance  between  the  al- 
legations and  proof  will  not  render  the 
acquittal  less  available  and  conclusive 
to  a  bar  of  subsequent  prosecution,  but 
if  the  variance  be  material  the  acquit- 
tal will  not  bar  a  subsequent  prosecu- 
tion.— People  V.  Hughes,  41  Cal.  234. 
Where  on  trial  for  an  assault  with  In- 
tent to  commit  murder,  the  defendant  Is 
convicted  of  an  assault  with  a  deadly 
weapon,  such  conviction  is  an  acquittal 
of  the  higher  offense. — People  v.  Gordon, 
99  Cal.  227,  33  Pac.  901.  That  an  acquit- 
tal was  procured  by  the  bribery  of  the 
prosecuting  attorney  will  not  prevent 
Its  supporting  a  plea  of  former  Jeopardy 
where  the  state  was  a  party  to  the  for- 
mer prosecution  and  was  represented 
throughout  by   Its   proper  officer,   and 


the  proceedings  up  to  and  Including  the 
submission  were  regular. — Shldeler  ▼. 
State  (Ind.),  16  L.  R.  A.  225.  The  Quei- 
tlon  of  a  former  Jeopardy  cannot  tor 
the  flrst  time  be  raised  on  motion  for  t 
new  trial,  though  both  trials  were  In 
the  same  court  and  before  the  same 
Judge. — People  v.  Bennett,  114  CaL  5t, 
45  Pac.  1018.  Nor  is  a  discharge  under 
a  writ  of  habecM  corpus  of  a  defendant 
who  has  been  committed  for  trial  for  a 
criminal  offense  a  bar  to  a  subsequent 
prosecution  for  the  same  offense.— In 
re  Clyne,  52  Kans.  441,  85  Pac.  23.  The 
arrest  of  Judgment  for  defects  in  the 
Information  does  not  operate  as  a  bar 
to  an  indictment  for  the  same  offense. 
—People  V.  ETppinger,  109  Cal.  294.  41 
Pac.  1037.  For  a  valuable  discussion  of 
this  subject  see  Roberts  v.  State,  SI 
Am.  Dec.  528,  notes  586-649;  State  v. 
McKee,  21  Am.  Dec.  499,  note  605;  Kohl- 
heimer  v.  State,  77  Am.  Dec.  689,  note 
696.  For  plea  of  previous  conviction  or 
acquittal  or  of  once  In  Jeopardy,  Sec 
5390.    Dismissal  no  bar.  Sec.  5378. 

The  fact  that  after  a  Jury  was  em- 
paneled, and  a  witness  for  the  state  had 
testified,  it  was  discovered  that  one  of 
the  Jurors  was  not  sitting,  but  that  an- 
other person  was  in  his  place,  where- 
upon the  Jury  was  dismissed  on  de- 
fendant's motion,  does  not  constitute 
former  Jeopardy. — State  v.  Coleman,  M 
S.  E.  406. 

A  defendant  indicted  for  murder  and 
found  guilty  of  murder  In  the  second 
degree,  who,  on  his  own  motion  se- 
cures a  new  trial,  may,  on  a  retrial  be 
convicted  of  murder  in  the  first  degree 
—People  V.  Keefer,  65  CaL  282,  8  Pac 
818;  People  v.  Carty,  77  Cal.  216,  19  Pac 
490;  Bohanon  v.  State,  18  Neb.  62.  Dis- 
tinguished in  People  v.  Gordon,  99  CaL 
227,  S3  Pac.  901;  but  see  State  v.  Kese- 
ler,  15  Utah,  147,  49  Pac.  298,  62  Am. 
Dec.  914,  and  citations;  Com.  v.  Arnold, 
4  Am.  St.  Rep.  117. 


Section  5136.    No  Person  Need  be  a  l¥i«nesfi  Asaiatt 
Himself:  No  person  can  be  compelled  in  a  criminal  action,  to  be 

a  witness  against  himself,  nor  can  a  person  charged  with  a  public 
offense,  be  subjected,  before  conviction,  to  any  more  retsraint  than  is 
necessary  for  his  detention  to  answer  the  charge. 

1887  R.  S.  Sec.  7357;  1864,  1st  Ses.  p.    ho),  55  Pac.  884,  Sec.  67S4.    Compelltof 
235,  Sec.  12. 

DEFENDANT  AS  A  WITNESS:  No 
person  shall  be  compelled  In  any  crimi- 
nal case  to  be  a  witness  against  him- 
self: Const,  of  Idaho,  Art.  I,  Sec.  13; 
State  V.  Larklns  (Idaho),  47  Pac.  946. 
If  defendant  voluntarily  takes  the  wit- 
ness stand,  and  testifies  In  his  own  be- 
half he  may  be  cross-examined  about 
any  facts  testified  to  on  direct  examina- 
tion, or  connected  therewith. — State  v. 
X^trklM,  9upr»;  State  v.  Anthony  (|4lt- 


the  defendant  in  a  criminal  case  to 
stand  up  for  the  purpose  of  Identlflca- 
tion  by  a  witness,  is  not  compelling  him 
to  be  a  witness  against  himself. — ^People 
V.  Goldenson  (Cal.),  19  Pac  161;  Peoplt 
V.  Gardner,  144  N.  T.  119.  28  U  R.  A 
699.  No  person  accused  of  a  public  of- 
fense can  be  required  by  an  unauthor- 
ized question  asked  him  at  hla  arraign- 
ment,  to  criminate  himself.— Pemte  Vf 
King,  64  Cal.  888,  80  Pac.  1028. 
UNNKCBSBAJ^T  WWPTRAWTl    ^ 


rXF      PREVENTION  OF  PUBLIC  OFFENSES  2U 

r  can  not  be  chained  or  shackled  v.  State,  68  Ala.  80;  State  y.  Krlne,  64 

trial  unless  necessary  to   pre-  Mo.  591;   State  v.  Smith.  11  Or.  208,  H 

s  escape.    And  to  so  do,  is  such  Pac.  343;  State  v.  Williams,  18  WcMh. 

tton  of  his  rights  as  to  entitle  47,  39  U  R.  A.  821,  50  Pac.  580. 

%  new  trial.— People  v.  Harrlng-  Right  of  defendant  to  be  admitted  of 

CaL  165,  10  Am.  Rep.  296;  Falre  bail:    Sec  5626. 

tion  S137.  Person  not  to  be  CouTicted  but  Upon 
let:  No  person  can  be  convicted  of  a  public  oflfepse  unless  by 
rdict  of  a  jury,  accepted  and  recorded  by  the  court,  or  upon  a 
I  guilty,  or  upon  a  judgment  of  a  probate  or  justice's  court,  a 
iving  been  waived,  in  a  criminal  case  not  amounting  to  a  felony. 

I.  8.  Sec  7858;  1864,  Ist  Set.  p.  recorded  by  the  court,  or  upon  the  plea 

.  18.  of  fiTuilty.— People  v.  King,  64  CaL  888, 

rson  can  be  convicted  Hinless  by  80  Pac  1028. 
diet  of  the  jury  accepted  and 

CHAPTER  CCXXV. 

PREVENTION  OF  PUBLIC  OFFENSES. 

Section. 

AWFUL  RESISTANCE.  5162.  Security,  when  required  for  as- 

wful  resistance,  by  whom  made.  sault,  etc. 

'  party,  in  what  cases  and  to  5153.  Undertaklngr,  when  broken. 

what  extent.  5154.  Undertaklngr    to    be    prosecuted, 

■  other  parties.  In  what  raat^s.  when  and  how. 

nECNTION  OP  THE  OPFICEilS  5155.  Evidence  of  breach. 

OP  JUSTICE.  5156.  Security,  for  the  peace,  etc 

terventlon  of  officers.   In   what  5157.  Porce  to  preserve  the  peace. 
cases.  POSSE  COMITATUS. 

rsons  acting:  In  their  aid  justl-  5158.  Power  of  sheriff  or  other  public 
fled.  officer  in  making:  arrests  may 

PTT  TO  KEEP  THE  PEACE.  call  upon,  whom  to  assist, 

formation     of  ,  threaten-?  1     of-  5159.  Officer  to  certify,  etc. 

fense.  5160.  When  grovernor  to  call  out  m<U- 
amlnatlon  of  complainant  and  tia. 

witness.  SUPPRESSION  OP  RIOTS, 

arrant  of  arrest.  5161.  Officers,  etc.,  to  command  rioters 
oceedlngrs  on  chargre  bein^  con-  to  disperse, 

troverted.  5162.  To  arrest  rioters. 

rson  complained  of  when  to  be  5163.  Armed  force  to  obey  orders, 

discharged.  5164.  Governor  may  proclaim  Insurrec- 
eurlty  to  keep  the  peace.  tion. 

feet  of  giving  or  refusing  to  5165.  Penalty  for  disobeying  proclima- 
glve  security.  tion. 

rson  not  giving  security,  etc  6166.  May  revoke  proclamation, 
idertaklng  to  be  filed  In  clerk's 
office. 

LAWFUL  RESISTANCE. 

Ion  ffl38.    liaifftal   Resinlanre,  by  l¥boin  madr: 

resistance  to  the  commission  of  a  public  offense  may  be  made : 
3y  the  party  about  to  be  injured ; 
i^y  other  parties. 

•  8.  Sec  7368;  1864,  1st  Ses.  p.  Justifiable  homicide:     Sees.  4870. 

14.  See  notes  under  Sec.  51 89. 

iOB  fflS9.  By  Party,  in  what  Cases  and  lo 
Extent:  Resistance  sufficient  to  prevent  the  offense  may 
t  hy  the  party  about  to  be  injured ; 
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1.  To  prevent  an  offense  against  his  person,  or  his  family,  or  sonic 
member  thereof. 

2.  To  prevent  an  illegal  attempt  by  force  to  take  or  injiire  prop- 
erty in  his  lawful  possession. 

1887  R.  S.  Sec.  7369;  1864.  Isl  SiS.  p. 
236,  Sec.  16. 

DEFENSE  NO  ASSAULT:  One  per- 
son can  not  assault  another  in  8elf-<le- 
fense,  since  an  assault  1«  in  itself  un- 
lawful, and  since  any  act  done  in  self- 
defense  can  not  be  an  assault. — Peo- 
ple V.  Lynch.  101  Cal.  229,  36  Pac.  ?60. 

TIME  OF  THREATENED  DAN- 
GER: Where  a  defendant  removed 
plaintiff  from  his  shop  as  a  trespasser 
for  injuriously  handling  the  machin- 
ery, it  was  held  to  be  immaterial  that 
the  plaintiff  was  not  handling  the  ma- 
chinery at  the  moment  when  the  force 
was  used. — Townsend  v.  Briggs,  99  Cal. 
481,  34  Pac.  119.  Evidence  that  prior 
to  the  shooting  causing  the  injuries 
sued  for,  frequent  robberies  and  dis- 
turbances had  been  committed  in  the 
immediate  vicinity  of  the  defendant's 
house,  was  not  admissible  to  justify 
the  shooting. — Courvoisier  v.  Raymond, 
23  Colo.  113,  47  Pac.  284.  A  party 
charged  with  assault  with  intent  to 
kill,  who  brought  on  and  began  the 
difficulty,  can  not  Justify  his  attempt 
to  kill  on  the  ground  of  self-defense, 
although  he  thus  began  the  difficulty 
with  no  Intent  to  kill  or  to  do  bodily 
injury,  yet,  if  afterwards,  he  found  It 
necessary  to  kill  his  opponent  in  order 
to  save  his  own  life,  he  can  not  Justify 
his  act  by  claiming  it  was  done  in  self- 
defense. — Sullivan  V.  State,  31  Tex.  Cr. 
R.  486,  37  Am.  St.  Rep.  826. 

IN  DEFENSE  OF  FAMILY:  When 
one  finds  his  mother  and  sister  engaged 
in  a  difficulty  with  others,  he  has  a 
right  to  interfere  in  defense  of  his 
mother.— State  v.  Clayton,  100  Mo.  616, 
18  Am.  St.  Rep.  565.  A  person's  dwell- 
ing house  is  a  castle  of  defense  for  him- 
self and  his  family,  and  an  assault  upon 
It  with  intent  to  injure  him  or  any  of 
them  may  be  met  in  the  same  way  as 
an  assault  upon  himself  or  any  of 
them;  and  he  may  meet  the  assailant 
at  the  threshold  and  use  the  force 
necessary  for  his  or  their  protection 
against  the  threatened  invasion  or 
harm.— Wilson  v.  State,  30  Fla.  234,  17 
L.  R.  A.  654. 

DOG:  An  assault  may  be  Justified  in 
defense  of  one's  dog. — State  v.  McDuf- 
fle,  34  N.  H.  523,  69  Am.  Dec.  516. 

LAWFUL  POSSESSION:  To  entitle 
a  person  to  use  force  in  defending  the 
possession  of  premises,  his  possession 
need  not  be  permanent,  if  lawful. — 
State  V.  Howell,  21  Mont.  165,  63  Pac. 
314. 

REASONABWP?  FORCE:      A   party 


who  is  unlawuflly  attacked  by  anotbe;* 
may  stand  his  ground,  and  use  lucb 
force  as  reasonably  appears  nece88&r>' 
to  repel  the  attack  <ind  protect  him«^, 
he  is  also  Justified  in  acting  upon  the 
facto  as  they  appear  to  him,  and  is  not 
to  be  Judged  by  the  facts  as  they  are- 
State  V.  Reed,  68  Kan.  767,  4S  Am.  St 
Rep.  322,  87  Pac.  174.  If  the  resistance 
used  goes  beyond  what  is  sufficient  to 
repel  the  actual  or  apparent  danger  of 
force  or  seriously  threatened  force, 
either  actually  pending  or  reasonably 
apparent,  there  is  guilt  which  is  not  ex- 
cusable or  Justifiable. — Springfield  f. 
State,  96  Ala.  81,  38  Am.  St.  Rep.  86. 

In  a  trial  for  assault  and  batterjr. 
where  the  defense  was  self-defense,  an 
instruction  to  find  for  the  defendant  If 
the  Jury  "believed  from  the  evidence 
beyond  a  reasonable  doubt,"  that  th^ 
prosecuting  witness  was  the  first  af- 
gressor,  and  that  the  defendant  used 
only  such  force  as  was  necessary,  is  er- 
roneous, as,  if  the  Jury  had  a  reaionabl! 
doubt  as  to  who  was  the  aggressor,  .\nd 
also  as  to  the  matter  of  unnecesnry 
force,  it  should  acquit. — State  v.  Dunn 
(Wash.),  60  Pac.  49.  In  a  prosecution 
for  assault  with  a  deadly  weapon,  the 
defendant  was  held  not  to  be  justified 
unless  the  use  of  the  deadly  weapon 
was  necessary  in  order  to  prevent  the 
bodily  injury  which  he  apprehended.— 
People  V.  Rodrigo,  69  CaL  601,  11  Pnc 
481.  A  person  will  not  be  held  respon- 
sible, civilly  or  criminally,  if  he  uf 
in  self-defense  from  a  real  or  honest 
conviction  induced  by  reasonable  e\1* 
dence,  although  he  may  have  been  mis- 
taken as  to  the  extent  of  the  acttiU 
danger. — Higgins  v.  Minaghan,  7S  Wit. 
602,  23  Am.  St.  Rep.  428.  Where  the 
defendant  in  an  action  for  injuries  from 
a  gunshot  wound,  seeks  to  justify  hjr 
showing  that  the  circumstances  were 
such  as  to  lead  a  reasonable  man  to  be- 
lieve that  his  life  was  in  ia  \qrer.  tbtt 
a  riot  was  in  progress,  ar.d  that  he 
supposed  that  the  plaintiff  V7a8  one  c< 
the  rioters,  and  did  not  know  he  wts 
an  officer,  it  is  error  to  find  for  Hit 
plaintiff  if  "at  the  time  the  defendtai 
shot  the  plaintifT,  the  plaintlfC  was  not 
assaulting  the  defendant." — Counrotittf' 
V.  Raymond,  23  Colo.  118,  47  Pac  S84. 
In  a  criminal  action,  the  burdoi  of 
proving  unreasonable  force  la  upon  the 
state.— Vanvactor  v.  State,  118  I&d.  I7i 
3  Am.  St.  Rep.  646.  One  whooe 
property  has  been  wrongfully 
from  him  by  another,  may 
take  poMeifioQ  upoi»  tlit  um  o(  m' 
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force  short  of  wounding  or  the  lawfully  entrusted  to  his  care»  such  as- 

Iff  of  a  dangerous  weapon  and  sault    was    Justifiable,    and    the    jury 

iminally  liable  for  so  doing. —  should     acquit     is     properly     refused, 

wealth  V.  Donahue,  143  Mass.  since  it  places  no  limit  upon  the  amount 

jn.  St.  Rep.  591.    The  instruc-  of  force  which  the  accused  might  use 

;  if  the  accused,  at  the  time  of  in  defending  such  property. — People  v. 

tult    was    defending    property  Teixeira,  123  Cal.  297,  55  Pac.  A88. 

■•B    5140.      By   Other  Parties,  in  What  Cases: 

ler  person,  in  aid  or  defense  of  the  person  about  to  be  injured, 
ike  resistance  sufficient  to  prevent  the  offense. 

.  8.  Sec  7870;  1864,  let  Sea.  p.  by  one  who  is  about  to  be  wronged  in 

16.  person  or  property,  or  by  any  member 
PENSB  OF  OTHBRS:  When  of  his  family,  or  by  any  lodger,  servant. 
Ids  by  violence  to  commit  fel-  attendant,  or  other  persons  then  pres- 
nay  be  repelled  by  force,  and  ent. — Scribner  v.  Beach,  4  Denio,  448. 
lecessary,  to  prevent  consum-  48  Am.  Dec.  268;  Fost  Cr.  I*.  278. 

f  hia  purpose,  be  killed,  either 

INTERVENTION  OF  THE  OFFICERS  OF  JUSTICE. 

ton    5141.      Interrentton    •r  Officers,    in   What 

Public  offenses  may  be  prevented  by  the  intervention  of  the 
of  justice : 

\y  requiring  security  to  keep  the  peace; 
\j  forming  a  police  in  cities  and  towns,  and  by  requiring  ii».  . 
ice  in  exposed  places ; 
{y  suppressing  riots. 

S.  Sec.  7876;  1864,  let  Sea.  p.  Powers  of  police  in  cities  and  towns: 

17.  Sec.  1827,  PoUtical  Code. 

y  to  keep  the  peace:     Sees.  Suppression  of  riots:     Sees.  5158  et 

5Q.  sea. 

of  city  may  call  upon  inhabit- 
K!.  1884,  PoliUcal  Code. 

ton  5149.    Persons  Acting  in  their  Aid  Justified: 

he  officers  of  justice  are  authorized  to  act  in  the  preventicn 
ic  offenses,  other  persons,  who  by  their  command,  act  in 
I,  are  justified  in  so  doing. 

S.  Sec  7876;  1864,  1st  Ses.  p.       even  command  the  aid  of  all  the  per- 

18.  sons  in  his  precinct. — Regina  v.  Phelps, 
!  COMITATUS:     An  officer  in      Car.  &  M.  180;  Mitchell  v.  State,  12  Ark. 

an  arrest  may  not  only  de-  50;  Coyles  v.  Hurtin,  10  Johns,  86;  State 

t  assistance  of  citizens  in  gen-  v.  Shaw,  8  Ired.  L.  20. 

may,  if  the  warrant  can  not  POSSE,  HOW  FORMEnD:     A  posse 

\  be  executed,  engasre  the  as-  may  be  summoned  under  the  form  of 

of   the   military. — Burdett    v.  "deputizingr"    the    person    or    persons 

14  East.  163.    Where,  however,  composing  it.    The  mode  is  immaterial 

iquest  of  a  deputy  sheriff  to  so  that  the  object  is  to  command   or 

,  the  governor  orders  out  the  require  assistance.  Persons  "deputized" 

I  quell  a  riot,   the   troops   do  by  the  sheriff  to  assist  him  in  making 

ae  a  part  of  the  sheriff's  posse  an  arrest  for  felony,  are  neither  officers 

I,   but   are   in   the   service   of  or  mere  private  persons,  while  co-opei  - 

— Chapin  V.  Ferry,  3  Wash.  St.  atlng  with  him  and  acting  under  his 

ic.  764.    It  makes  no  difference  orders,   but  occupy  the   legal   position 

the  officer  is  acting  with   or  of    a    posse    comltatus. — Robinson    v. 

I  warrant,  he  may  in  making  Sate,  93  Ga.  77,  18  S.  E.  1018,  44  Am. 

ed  arrest,  or  in  effecting  a  re-  St.  Rep.  127.     See  also  Sec.  5241,  this 

call  upon  the  bystanders  for  Code. 
deems  it  necessary,  or  he  may 
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SECURITY  TO  KEEP  THE  PEACE- 

Section  5143.    Information  of  Tiireatened  OflTente: 

An  information  may  be  laid  befoie  any  magistrate,  that  a  person  has 
threatened  to  commit  an  offense  against  the  person  or  property  of 
another. 

1887  R.  S.  Soc.  7380;  1864,  Ist  Sea.  p.  cution   authorizing   the   arrest  of  the 

237,  Sec.  19.  person  charged  with  having  threatened 

FINDINGS    OF    JUSTICE:      Under  to  commit  an  offense  results  after  the 

California  Penal  Code,  sections  701  to  hearing  in  an  order  requiring  the  ac- 

714  (corresponding  to  Sees.  5143  to  5156  cused  to  give  an  undertaking  to  keep 

this  chapter),  giving  a  Justice  of  the  the  peace,  the  order,  unless  It  has  been 

peace    final   Jurisdiction    to   bind   per-  shown  to  have  been  procured  by  fraud, 

sons  to  keep  the  peace  on  complaint,  is     conclusive    evidence    of    probable 

filed  his  findings,  that  there  was  Just  cause. — HoUiday  v.  HoUlday  (CaL),  St 

reason  to  fear  the  commission  of  the  Pac.  42. 

offense  threatened  and  binding  the  de-  FOR  WHAT  THREATENED  ACTS: 
fendant  to  keep  the  peace,  is  conclus-  One  who  attempts  unlawfully  to  enter 
ive,  in  the  absence  of  evidence  that  the  upon  land  in  the  lawful  possession  of 
Judgment  was  fraudulently  procured,  another  can  not  require  the  latter  to 
that  there  was  probable  cause  for  the  give  a  bond  to  keep  the  peace,  and  re- 
prosecution.— Holllday  v.  Holliday,  123  sists  and  threatens  to  shoot  if  such  iin- 
Cal.  26,  55  Pac.  703.  lawful  entry  is  persisted   in. — ^Jonston 

PROBABLE  CAUSE:  When  a  prose-  v.  Meaghr,  14  Utah,  426,  47  Pac  86L 

Section  5144.  Examination  of  Complainant  and  Wit- 
ness: When  the  information  is  laid  before  such  magistrate  he  muot 
examine  on  oath  the  informer,  and  any  witness  he  may  produce,  and 
must  take  their  depositions  in  writing,  and  cause  them  to  be  sub- 
scribed by  the  parties  making  them. 

1887  R.  S.  Sec.  7381;  1864,  1st  Ses  p.  237,  Sec.  20. 

Section  5145.  Warrant  of  Arrest:  If  it  appears  frcm 
the  depositions  that  there  is  just  reason  to  fear  the  commission  of  :hc 
offense  threatened,  by  the  person  so  informed  against,  the  magis- 
trate must  issue  a  warrant,  directed  generally  to  the  sheriff  of  the 
county,  or  any  constable,  marshal  or  policeman  in  the  Slate,  reciting 
the  substance  of  the  information  and  commanding  the  officer  forth- 
with to  arrest  the  person  informed  of  and  bring  him  before  the  niag- 
irtrate. 

1887  R.  S.  Sec.  7382;  1864,  1st  Ses.  p.  under  a  statute  authorizing  such  actios 

237,  Sec.  21.  by    a    Justice    on    his    "own    personal 

Just  reason  to  fear:     See  notes  under  knowledge  or  on  complaint  of  anotber^ 

Sec.  5143.  —at  least,   when  that  statute  is  coa- 

JURISDICTION  OF  MAGISTRATE:  stnied  with  another  providing  that  a 

One  Justice  of  the  peace  may  lawfully  Justice  may  issue  process  to  bring  ose 

require   sureties  of  the  peace  from   a  charged  with  crime  "before  hirifself  or 

person  brought  before  him  on  a  warrant  any   other   proper  authority.** — ^Brion'i 

issued  by  another  Justice  in  the  county  App.  59  Ct.  372,  11  L.  R.  A.  694. 

Section  514S.  Proceedings  on  Ciiarge  Being  Contrs* 
verted:  When  the  person  informed  against  is  brought  before  the 
magistrate,  if  the  charge  be  controverted  the  magistrate  must  take 
testimony  in  relation  thereto.  The  evidence  must  be  reduced  to  writ- 
ijig  and  subscribed  by  the  witnesses. 

1887  R.  S.  Sec.  7383;  1864,  1st  Ses.  p.  237,  Sec.  22. 

Section  5147.  Person  Complained  ot,  when  to  ke 
Dischari^ed:        If  it  appears  that  there  is  no  just  reason  to  fear  tfat 


h.  CCXXV  SECURITY   TO   iUDEP  THE   PEACE  2l6 

jmmission  of  the  offense  alleged  to  have  been  threatenel  the  person 
Dmplained  of  must  be  discharged. 

1887  R.  S.  Sec.  7884;  1864,  lat  Sea.  p.  JuBt  reason  to  fear:    See  notes  under 

n.  Sec  28.  Sec  5148. 

Section  5148.  iSeeurity  to  Keep  the  Peace:  If,  how- 
rer,  there  is  just  reason  to  fear  the  commission  of  the  offense,  the 
t^rson  complained  of  may  be  required  to  enter  into  an  undertaking 
I  such  sum,  not  exceeding  five  thousand  dollars,  as  the  magisirate  may 
f'-ect,  with  one  or  more  sufficient  sureties,  to  keep  the  peace  towards 
le  people  of  this  State,  and  particularly  towards  the  informer.  The 
'Kiertaking  is  valid  and  binding  for  six  months,  and  may,  upon  the 
mewal  of  the  information,  be  extended  for  a  longer  period ;  or  a  new 
ndertaking  may  be  required. 

1887  R.  S.  Sec  7885;  1864,  Ist  Sea.  p.  Just  reason  to  fear:    See  notes  under 

(7.  Sec  84.  Sec  5148. 

Section  5149.  EtTeet  •f  ttiTing  •r  Refusins  to  tti¥e 
ccuritjr:  If  the  undertaking  required  by  the  last  Section  is  given, 
le  party  informed  of  must  be  discharged.  If  he  does  not  give  it, 
le  magistrate  must  commit  him  to  prison,  specifying  in  the  war- 
mt  the  requirement  to  give  security,  the  amount  thereof  and  the 
nission  to  give  the  same. 

1887  R.  S.  Sec  7886;  1864,  1st  Ses.  p.  failed  to  specify,  in  his  order  of  com- 

17,  Sec  26.  mitment,  the  term  of  the  imprisonment, 

FAILURE     TO     SPBCIFT     TERM:  the  order  was  nevertheless  sufficient— 

nder  a  similar  provision  in  Montana,  State  ex  rel.  Jackson  v.  Kennie,  60  Pac. 

Is  held  that  where  the  maaristrate  590. 

Section  StSO.    Person  not  ttiving  Security,  etc:      If 

le  person  complained  of  is  committed  for  not  giving  the  under- 
iking  required,  he  may  be  discharged  by  any  magistrate,  upon 
iving  the  same. 

1887  R.  &  Sec  7887;  1864.  lat  Ses.  p.  237.  Sec  26. 

Section   5151.     Vndertalcini^  to  be  Filed  in  Cleric's 

4Bce:  The  undertaking  must  be  filed  by  the  magistrate  in  the 
ffice  of  the  clerk  of  the  district  court. 

1887  R.  &  Sec  7888;  1864.  let  Ses.  p.  237.  Sec.  27. 

Section  5159.    Security,  wlien  Required  for  Assault, 

tc:  A  person  who,  in  the  presence  of  a  court  or  a  magistrate. 
»saults  or  threatens  to  assault  another,  or  to  commit  an  offense 
rainst  his  person  or  property,  may  be  ordered  by  the  court  or 
lagistrate  to  give  security,  as  in  this  Chapter  provided,  and  if  he 
ifuse  to  do  so,  may  be  committed. 

1887  R.  S.  Sec  7389;   1864  p.  288.  Sec  28. 

Section  5153.  Vndertaklni^,  when  Broken:  Upon  the 
mviction  of  the  person  informed  against,  of  a  breach  of  the  peace, 
le  undertaking  is  broken. 

1887  R.  S.  Sec  7390;  1864.  let  Ses.  p.  238.  Sec  29. 

Section  5154.    Undertakings  to  be  Prosecuted,  when 

Upon  the  prosecuting  attorney's  producing  evidence 
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of  such  conviction  to  the  district  court  of  the  county  the  court  must 
order  the  undertaking  to  be  prosecuted,  and  the  prosecuting  attorney 
must  thereupon  commence  an  action  upon  it  in  the  name  of  the 
State  of  Idaho. 

1887  R.  S.  Sec.  7391;  1864.  1st  Ses.  p.  238.  Sec.  30. 

Section  5155.  Evidence  of  Breach:  In  the  action  the 
offense  stated  in  the  record  of  conviction  must  be  alleged  as  a  breach 
of  the  undertaking,  and  such  record  is  conclusive  evidence  of  the 
breach. 

1887  R.  S.  Sec.  7392;  1864,  Ist  Ses.  p.  238.  Sec.  31. 

Section  5156.  Security  tmr  the  Peace,  etc;  Security 
to  keep  the  peace,  or  to  be  of  good  behavior,  cannot  be  required 
except  as  prescribed  in  this  Chapter. 

1887  R.  S.  Sec.  7393;  1864.  Ist  Ses.  p.  238.  Sec.  32. 

Section    5157.     Force  to   PreserTe  the  Peace:       The 

mayor  or  other  officer  having  the  direction  of  the  police  of  a  city  or 
town,  must  order  a  force  sufficient  to  preserve  the  peace,  to  attend 
any  public  meeting,  when  he  is  satisfied  that  a  breach  of  the  peace 
is  reasonably  apprehended. 

1887  R.  S.  Sec.  7394;  1864.  1st  Ses.  p.  238.  Sec.  83. 

POSSE  COMITATUS. 

Section  5158.  Power  of  Sheriff  or  Other  Public 
Officer,   in    Jflal^ing^    Arrest,    may  Call    upon    Whom: 

When  a  sheriff  or  other  public  officer,  authorized  to  execute  process, 
finds,  or  has  reason  to  apprehend,  that  resistance  will  be  made  to  the 
execution  of  the  process,  he  may  command  as  many  bona  fide  male 
citizens  residents  of  his  county,  as  he  may  think  proper  to  assist  him 
in  overcoming  the  resistance,  and,  if  necessary,  in  seizing,  arresting 
and  confining  the  persons  resisting,  their  aiders  and  abettors. 

1899,  5th  Ses.  p.  169;  1893,  2d  Ses.  p.  comitatus,  or  power  of  the  county,  upon 

13,  amending  laws  of  1887  R.  S.  Sec.  being  thereunto  required  by  the  sheiifl 

7400;  1864,  1st  Ses.  p.  238,  Sec.  34.  or    Justices.— Chase's    Blackstone,    90. 

POSSE    COMITATUS:      Under    the  899;   see  also  Sec.  5142  and  notes,  and 

common   law,  the  sheriff  is  the   "first  Sec.  5241,  this  Code, 

man   of   the   county"   and    superior   in  PRESENCE  OF  SHBRIPP:     A  prl- 

rank  to  any  nobleman  therein  during  vate  person  assisting  in  an  arrest  muft 

his  office.     He  may  and  is  bound  ex-  be   in   some   sense   under  the   officer's 

officio  to  pursue  and  take  all  traitors,  command  and  presence.     There  is  no 

murderers,  felons,  and  other  misdoers  arbitrary    rule    governing   this    matter 

and  commit  them  to  the  gaol  for  safe  and  showing  Just  how  far  apart  they 

custody.    He  is  also  to  defend  his  coun-  may  be.  The  officer,  though  absent  from 

ty  against  any  of  the  king's  enemies  the  particular  place  occupied  by  his  aa- 

when  they  come  into  the  land,  and  for  sistants,    is    to    be    deemed    construc- 

this   purpose,   as   well   as   for  keeping  tively  present  if  his  absence  furthers 

the  peace  and  pursuing  felons,  he  may  the  common  design.     It  is  impossible 

command  all  the  people  of  his  county  for    an    officer    with    the    power   of  a 

to  attend  him,  which  Is  called  the  posse  county  at  his  demand  to  be  actually 

comitatus,  or  power  of  the  county,  and  present    in    every    place    where    power 

this  summons,  every  person  above  flf-  may  be  wanting.    And  "the  law  Is  not 

teen  years  old,  and  under  the  degree  of  so  unreasonable  as  to  require  the  officer 

peer,  is  bound  to  attend  upon  warning  to  be  an  eye  or  ear  witness  of  what 

under  pain  of  fine  and  imprisonment."  passes,  and  to  render  all  his  authority 

It  is  also  a  contempt  against  the  king's  null  and  void,  except  as  when  he  Is  so 

prerogative  to  neglect  to  Join  the  posse  present."    The  officer's  absence  may  be 
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rpose  of  securing  more  as-  Ing    hlB    temporary    absence,    permit 

nd   when  he  has  thus   left  them  to  escape.— Coyles  v.  Hurtln,  10 

mnd   to    eruard   a   house   In  Johns.  85;   Commonwealth  v.  Field,  13 

parties  to  be  arrested  were  Mass.  321;  for  further  notes  as  to  posse 

they  can  not  lawfully,  dur-  comitatus,  see  under  section  5142. 

m  5159.    Officer  to  Gertify,  etc:     The  ofRcer  must 
the  court  from  which  the  process  issued,  the  names  of  the 
esisting  and  their  aiders  and  abettors,  to  the  end  that  they 
roceeded  against  for  their  contempt  of  court. 

3.  Sec  7401;  1864,  1st  Ses.  p.  238,  Sec  86. 

m  5160.     When  tiowernmr  to  €all  Out  Rlllltia: 

spears  to  the  governor  that  the  civil  power  of  any  county  is 
:ient  to  enable  the  sheriff  to  execute  process  delivered  to 
lust,  upon  the  application  of  the  sheriff  of  the  county,  order 
:ion  as  shall  be  sufficient,  or  the  whole,  if  necessary,  of  the 
I  the  State,  to  proceed  to  the  assistance  of  the  sheriff. 

3.  Sec  7402;  1864,  1st  Ses.  p.  to  put  Into  force,  to  a  limited  extent, 

7.  martial  law  in  said  county,  and  such 
ND  OF  TROOPS:  Where  at  action  Is  not  In  violation  of  the  constl- 
it  of  a  deputy  sheriff  to  a  tutlon,  but  In  harmony  with  It,  beln^ 
le  governor  orders  out  the  necessary  for  the  preservation  of  the 
luell  a  riot,  the  troops  do  not  government  and  in  Its  necessary  self- 
part  of  the  sherifTs  posse  defense.— In  re  Boyle  (Idaho),  67  Pac 
but  are  In  the  service  of  the  706. 

ipin   V.   Ferry,    3   Wash.    St.  SUSPENSION    OF   HABEAS   COR- 

:.  764.  PUS:    In  case  of  Insurrection  or  rebel- 

lL  LAW:    The  proclamation  lion,  the  governor  or  military  officer  In 

vernor,    declaring    Shoshone  command,  for  the  purpose  of  suppress- 

3e  in  a  state  of  rebellion,  and  ing  the  same,  may  suspend  the  writ  of 

in  calling  to  his  aid  the  mil-  habeas  corpus,  or  disregard  such  writ, 

s  of  the  United  States  for  the  If  Issued. — ^In  re  Boyle  (Idaho),  67  Pac. 

restoring  good  order  and  the  706. 
'  of  the  law,  had  the  efCect 

SUPPRESSION   OF  RIOTS. 

nn  5161.  Officers,  etc.,  to  €oininand  Rioters 
erse:  Where  any  number  of  persons,  whether  armed  or 
unlawfully  or  riotously  assembled,  the  sheriff  of  the  county 
deputies,  the  officials  governing  the  town  or  city,  or  the  jus- 
the  peace  and  constables  thereof,  or  any  of  them,  must  go 
he  persons  assembled,  or  as  near  to  them  as  possible,  and 
1  them  in  the  name  of  the  people  of  the  State,  immediately 
se. 

8.  Sec.  7403;  1864,  iBt  Ses.  p.  the  use  of  force,  disturbing  the  peace, 
88.  or  threat  to  use  such,  if  accompanied 
IS  A  RIOT:  Where  numbers  by  present  power  of  execution,  by  two 
r  combine  to  disturb  another  or  more  persons  actingr  together,  and 
03nnent  of  a  lawful  right,  the  without  authority  of  law. — People  v. 
lot. — Commonwealth  v.  Run-  G'Laughlin,  S  Utah,  133,  1  Pac.  653. 
ass.  518,  6  Am.  Dec.  148;  but 

»ly  summoned  by  a  constable  NO  REFERENCE  TO  MILITIA:  A 
lawful  process  is  not  an  un-  statute  permitting  an  armed  force  to 
lembly,  and  the  persons  as-  be  called  out,  without  communication 
are  not  indictable  for  riot  with  the  governor,  by  a  Justice  of  the 
jy  use  oppressive  and  abusive  peace,  sheriff,  deputy  sheriff,  constable. 
Its  execution. — State  v.  Stal-  or  the  marshal,  mayor,  or  alderman  of 
>deirs  Law,  30,  35  Am.  Dec.  a  city  to  assist  in  dispersing  or  arrest- 
Utah  statute  defines  riot  to  be  ing  three  or  more  persons  unlawfully. 
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riotouBly,  or  tumultuously  assembled*  Chapin  v.  Ferry,  8  Wash.  St.  SS<,  U  I* 
does  not  refer  to   the   state   militia.--      R.  A.  116,  28  Pac.  764. 

i 

Section  3163.  To  Arresl  Riotors:  If  the  persons  assem- 
bled do  not  immediately  disperse,  such  magistrates  and  officers  must 
arrest  them,  and  to  that  end  may  command  the  aid  of  all  persons 
present  or  within  the  county. 

1887  R.  S.  Sec.  7404;  1864,  Ist  Ses.  p.  Posse  Comitatus:      See  notes  under 

289,  Sees.  39,  42.  Sees.  5152,  5158. 

Section  3163.  Armed  Force  to  Obey  Orders;  When 
an  armed  force  is  called  out  for  the  purpose  of  suppressing  an  unlaw- 
ful or  riotous  assembly,  or  arresting  the  offenders,  and  is  placed  unde- 
the  temporary  direction  of  any  civil  officer,  it  must  obey  the  order.-' 
in  relation  thereto  of  such  civil  officer. 

1887  R.  S.  Sec.  7405;  1864,  1st  Ses.  p.       provisions  of  the  above  and  the  two      « 

239,  Sec.  43.  sections   next  preceding  it.   It   is  held     ^ 
Command  of  troops:     See  note  under      that  the  state  militia  are  not  therein     ^ 

Sec.  5160.  referred  to. — Chapin  v.  Ferry,  8  Wash.     — 

WHO  MAY  CALL,  MILITIA:     Under       St.  386,  15  L.  R.  A  116,  28  Pac  764. 
a  section  substantially  embracing:  the 

Section    5164.      <irovernor  may   Proclaim  Insurrcc— — 

tion:     When  the  governor  is  satisfied  that  the  execution  of  civil  oi 

criminal  process  has  been  forcibly  resisted  in  any  county  by  bodies 

of  men,  or  that  combinations  to  resist  the  execution  of  process  by 

force  exists  in  any  county,  and  that  the  power  of  the  county  has^^ 
exerted  and  has  not  been  sufficient  to  enable  the  officer,  having  the^ 
process,  to  execute,  he  may,  on  the  application  of  the  officer,  or  oc 
the  district  attorney,  or  probate  judge  of  the  county,  by  proclamation^ 
to  be  published  in  such  papers  as  he  shall  direct,  declare  the  county 
to  be  in  a  state  of  insurrection,  and  may  order  into  the  service  o£ 
the  State  such  number  and  description  of  volunteer  or  uniform  com^ 
panics,  or  other  militia  of  the  State  as  he  shall  deem  necessaiy  t<^ 
serve  for  such  term,  and  under  the  command  of  such  officer  or  offi— 
cers  as  he  shall  direct. 

1887  R.  S.  Sec.  7406;  1864,  1st  Ses.  p.      to  the  local  authorities  to  suppress  th^ 

240,  Sec.  46.  disturbance  and  a  proclamation  by  hinm> 
Insurrection:      See  notes  under  Sec.       to  disperse;  and  such  statute  can  noC^ 

5160.  be    construed   as    to   limit   his    poweTi^ 

CALLING  OUT  THE  MILITIA:  The  when  taken  in  connection  with  another' 

constitutional  power  of  the  governor  to  act  giving  him  power  to  order  troop^ 

call   forth   the   militia   to   execute   the  into  service  in  case  of  invasion,  insnr^ — 

laws  of  the  state  can  not  be  limited,  rection.  breach  of  peace,  or  "immlnen'^ 

wherein,  in  his  Judgment,  the  danger  danger    thereof." — Chapin    v.    Perry,    ^ 

of  life  and  bloodshed  is  too  imminent  W^ash.  St.  386,  16  L.  R.  A.  116,  28  Psa. 

to  permit  of  delay  by  a  statute  which  754. 
requires  a  prior  notification  and  request 

Section  5163.     Penalty  for  Disobeying^  Proclamation: 

Any  person  who  after  the  publication  of  such  proclamation,  resists 
or  aids  iu  resisting  the  execution  of  process  in  any  county  so  declared 
to  be  in  a  state  of  insurrection,  or  who  aids  or  attempts  the  rescue  or 
escape  of  any  person  from  lawful  custody  or  confinement,  or  who  re^ 
sists  or  aids  in  resisting  any  force  ordered  out  by  the  governor  to  queU 
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•press  an  insurrection,  shall  be  punished  by  imprisonment  in 
ite  prison  for  a  term  not  less  than  two  years. 

R.  &  Sec  7407;  1864,  Ist  Sea.  p.  240.  Sec.  48. 

tlOB  5166.  Rlay  Revoke  Proclamation:  The  gov- 
may  when  he  thinks  proper,  revoke  the  proclamation  author- 
r  the  last  Section,  or  declare  that  it  shall  cease  at  the  time  and 
manner  directed  by  him. 

^  a  Sec  7408;  1864.  Ist  Sea.  p.  240.  Sec.  47. 

CHAPTER  CCXXVL 


;eedings  for  the  removal  of  public  offi- 
cers. 


IMPEACHMBNTS. 

ncera  subject  to  impeachment. 

rtlcles  how  prepared,  by  whom 
tried. 

rtlcles  of  impeachment. 

\me  of  hearinsT,  service  on  de- 
fendant. 

jrvice,  how  made. 

roceedlnsrs  on  failure  to  appear. 

efendant  may  answer  or  demur, 
when. 

demurrer  is  overruled  defend- 
ant must  answer. 

inate  to  be  sworn. 

Dnvictlon,  two-thirds  necessary. 

idgment  on  conviction,  how  pro- 
nounced. 

lien     resolution     becomes     the 
judgment   of   the   senate. 

idgment,  nature  of. 

fCect  of  Judfirment  of  suspension. 

fflcer,     when     impeached,     dis- 
qualified, etc.,  how  filled. 

npeachment  not  a  bar  to  indict- 
ment 


PROSECUTION  BY  ACCUSATION  OP 

GRAND  JURY. 
Section. 

6183.  Accusation    to    be    presented    by 

errand  Jury. 

6184.  Accusation,  form  of. 

6186.  Accusation,  disposition  of  original, 
service  of  copy. 

6186.  Proceedings  if  defendant  does  not 

appear. 

6187.  Defendant  may  object  to  or  deny 

the  accusation. 

6188.  Objection,  form  of. 

6189.  Denial,  manner  of. 

6190.  Answer  after  objections  are  over- 

ruled. 

6191.  Proceedings  upon  plea  of  guilty. 

6192.  Trial  by  Jury. 

6193.  Process,  who  entitled  to. 

6194.  Judgment  upon  conviction. 
6196.  Appeal  how  taken,  pending  ap- 
peal defendant  suspended. 

6196.  Proceedings    for    removal    of    a 

prosecuting  attorney. 

6197.  Removal    of    public    officers    by 

summary  proceedings. 


IMPEACHMENTS. 

ition  5167.  Officers  Subject  to  Impeachment;     Any 

officer,  created  by  State  law,  shall  be  liable  to  impeachment 
y  misdemeanor  in  office. 

R.  A.  241.  Neither  is  a  trustee  of  the 
State  Agricultural  College,  appointed 
by  the  board  of  regents  of  education,  a 
state  officer. — State  ex  rel.  Hitchcock  v. 
Hewitt  (S.  D.),  16  L.  R.  A.  418. 


R.  S.  Sec.  7426;  1864,  Ist  Ses.  p. 
c.  49. 

speaker  of  the  house  of  repre- 

ves  is  not  a  state  officer,  and  Is 

3le  to  removal  by  Impeachment. 

Speakership,  15  Colo.  620,  11  L. 


:tioa  5168.      Articlen,    how    Prepared,    by   whom 

I:    All  impeachments  must  be  by  resolution  adopted  and  origi- 

in  the  house  of  representatives,  and  conducted  by  managers 

1  by  the  house,   who  must  prepare  articles  of  impeachment. 

It  them  at  the  bar  of  the  senate,  and  prosecute  the  same.    The 
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trial  must  be  had  before  the  senate,  sitting  as  a  court  of  impeach- 
ment. 

1887  R.  S.  Sec.  7426;  1864.  1st  Ses.  p.  The  legislature  can  not  delegate  the 

241,  Sec.  50.  power  of  impeachment;   and  where  it 

House   of   representatives  alone   has  has  adopted  articles  of  impeachnient, 

power  to  impeach:     Const.  Art.  V,  See.  these  can  not  be  changed  by  managers 

4.  whom  it  has  appointed  to  prosecute  the 

Court  of  Imneachment:    Const.  Art.  V,  impeachment — State  v.  Leese,  87  Neb. 

Sec  8.  92,  20  L.  R.  A.  679. 

Section  5169.  Arlicles  of*  Impeachment:  When  a|i  offi- 
cer is  impeached  by  the  house  of  representatives  for  a  misdemeanor 
in  office,  the  articles  of  impeachment  must  be  delivered  to  Ihe  presi- 
dent of  the  senate. 

1887  R.  S.  Sec.  7427;  1864,  1st  Ses.  p.  241.  Sec  51. 

Section  5170.  Time  of  Hearini^,  SerTice  on  Derend- 
ant:  fhe  senate  must  assign  a  Uay  for  the  hearing  of  the  impeacn- 
ment  and  inform  the  house  of  representatives  thereof.  The  presi- 
dent of  the  senate  must  cause  a  copy  of  the  articles  of  impeachment, 
with  a  notice  to  appear  and  answer  the  same  at  the  time  and  place 
appointed,  to  be  served  on  the  defendant  not  less  than  ten  days  before 
the  day  fixed  for  the  hearing. 

1887  R.  S.  Sec  7428;  1864.  1st  Ses.  p.  241.  Sec  52. 

Section    5171.    Service,   iiow   Rlade:      The  service  must 

be  made  upon  the  defendant  personally,  or  if  he  cannot,  upon  dil- 
igent inquiry,  be  found  within  the  State,  the  senate,  upon  proof  of 
that  fact,  may  order  publication  to  be  made,  in  such  manner  as  it 
may  deem  proper,  of  a  notice  requiring  him  to  appear  at  a  specified 
time  and  place,  and  answer  the  articles  of  impeachment. 

1887  R.  S.  Sec  7429;  1864.  1st  Ses.  p.  241.  Sec  58. 

Section  5173.     Proceeding's  on  Failure  to  Appear:    If 

the  defendant  does  not  appear,  the  senate,  upon  proof  of  service  or 
publication,  as  provided  in  the  two  last  Sections,  may  of  its  own 
motion,  or  for  cause  shown,  assign  another  day  for  hearing  the  im- 
peachment, or  may  proceed,  in  the  absence  of  the  defendant,  to  trial 
and  judgment. 

1887  R.  S.  Sec  7430;   1864.  1st  Ses.  p,  241.  Sec  54. 

Section  5173.  Defendant  may  Answer  or  Demur, 
when:  When  the  defendant  appears  he  may  in  writing,  object  to 
sufficiency  of  the  articles  of  impeachment,  or  he  may  answer  the 
6ame  by  an  oral  plea  of  not  guilty,  which  plea  must  be  entered  upon 
the  journal,  and  puts  in  issue  every  material  allegation  of  the  articles 
of  impeachment. 

1887  R.  S.  Sec.  7431;  amendment  of  act  1864,  1st  Ses.  p.  241,  Sees.  66  and  56. 

Section  5174.  If  Demurrer  in  Orerruled  Defendant 
must  Answer:      If  the  objection  to  the  sufficiency  of  the  articles 

of  impeachment  is  not  sustained  by  a  majority  of  the  members  of  the 
senate  who  heard  the  argument,  the  defendant  must  be  ordered  forth- 
with to  answer  the  articles  of  impeachment.      If    he    then  pleads 
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guilty,  or  refuses  to  plead,  the  senate  must  render  judgment  of  con- 
viction against  him.  If  he  pleads  not  guilty,  the  senate  must  Jt 
such  time  as  it  may  appoint,  proceed  to  try  the  impeachment. 

1887  R.  a  Sec.  7432;  1864,  Ist  Ses.  p.  241.  Sec.  67. 

Seetton  5175.  Senate  !•  be  Sworn:  At  the  time  and 
place  appointed  and  before  the  senate  proceeds  to  act  on  the  impeach- 
ment, the  secretary  must  administer  to  the  president  of  the  senate, 
and  the  president  of  the  senate  to  each  of  the  members  of  the  senate 
then  present,  an  oath  truly  and  impartially  to  hear,  try,  and  deter- 
mine the  impeachment ;  and  no  member  of  the  senate  can  act  or  vote 
upon  the  impeachment  or  upon  any  question  arising  thereon  with- 
out having  taken  such  oath. 

1887  R.  S.  Sec.  7438;  1864,  let  See.  p.  Chief  JusUce  to   preside   when  gov- 

242,  Sec.  58.  emor   la   Impeached:      Const.   Art    V. 

Sec.  4. 

Section    5176.      ConTiction,    Tw«-Thirds    IVeeessary: 

The  defendant  cannot  be  convicted  on  an  impeachment  without  the 
concurrence  of  two-thirds  of  the  members  elected,  voting  by  ayes 
and  noes,  and  if  two-thirds  of  the  members  elected  do  not  concur  in 
a  conviction,  he  must  be  acquitted. 

1887  R.  S.  Sec.  7434:  1864,  1st  Ses.  p.  comply  with  constitution.  Art.  V,  Sec.  4. 
242,  Sec.  60,  corrected  by  commission  to 

Section  S177.  Judfi^nient  •n  C^nrictlon,  how  Pro- 
nounced: After  conviction  the  senate  must,  at  such  time  as  it  may 
appoint,  pronounce  judgment  in  the  form  of  a  resolution,  entered 
upon  the  journals  of  the  senate. 

1887  R.  S.  Sec.  7435:   1864.  Ist  Ses.  p.  242.  Sec.  61. 

Section  5178.  l¥hen  Resolution  Becomes  the 
Judgement  of  the  Senate:  On  the  adoption  of  the  resolution 
by  a  majority  of  the  members  present  who  voted  on  the  question  of 
acquittal  or  conviction,  it  becomes  the  judgment  of  the  senate. 

1887  R.  S.  Sec.  7436:   1864,  1st  Ses.  p.  242,  Sec.  62. 

Section  5179.  Judfi^nient^,  Nature  of:  The  judgment 
may  be  that  the  defendant  be  suspended  and  removed  from  office,  or 
that  he  be  removed  from  office  and  disqualified  to  hold  and  enjoy 
a  particular  office,  or  class  of  offices,  or  any  office  in  this  State. 

1887  R.  S.  Sec.  7437:   1864,  1st  Ses.  p.  Extent  of  Judgrment:     Const.  Art.  V. 

242,  Sec.  63.  Sec.  3. 

Section   5180.      KfTect  of  Judgement  of  Suspension: 

If  judgment  of  suspension  is  given,  the  defendant,  during  the  con- 
tinuance thereof,  is  disqualified  from  receiving  the  salary,  fees,  or 
emoluments  of  the  office. 

1887  R.  S.  Sec.  7438;   1864,  1st  Ses.  p.  242.  Sec.  64. 

Section  5181.  Officer,  when  Impeached,  Disquali- 
lled,  etc.,  Tacancy  how  Filled:  Whenever  articles  of  im- 
peachment against  any  officer  subject  to  impeachment  are  presented 

tQ  the  senate,  such  officer  is  temporarily  suspended  from  his  oSicei 
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and  cannot  act  in  his  official  capacity  until  he  is  acquitted.  Upon 
such  suspension  of  any  State  officer,  his  office  must  at  once  be  tem- 
porarily filled  by  an  appointment  made  by  the  governor,  with  the 
advice  and  consent  of  the  senate,  until  the  acquittal  of  the  party  im- 
peached; or,  in  case  of  his  removal,  until  the  vacancy  is  filled  as  re- 
quired by  law. 

1887  R.  S.  Sec.  7439:  1864,  Ist  Ses.  p.  242,  Sec  65. 

Section  5189.  Impeachmeiit  not  a  bar  to  Indict- 
menl:  If  the  offense  for  which  the  defendant  is  convicted  on  im- 
peachment is  also  the  subject  of  an  indictment  or  information,  the  in- 
dictment or  information  is  not  barred  thereby. 

1887  R.  S.  Sec.  7440;  1864,  let  Ses.  p.  Party  maybe  indicted  and  punished: 

248»  Sec.  66.  Const  Art.  V,  Sec.  8. 

PROSECUTIONS    BY    ACCUSATION    OP   GRAND    JURY. 

Section  5183.  Accusation  !•  be  Presented  by  Grand 
Jury:  An  accusation  in  writing*  against  any  district,  county,  pre- 
cinct, or  municipal  oflficer,  for  wilful  or  corrupt  misconduct  in  office, 
may  be  presented  by  the  grand  jury  of  the  county  for  or  in  which  the 
officer  accused  is  elected  or  appointed. 

1887  R.  S.  Sec.  7445;  1864.  let  Ses.  p.  has  subsequently  been  elected,  !■  not 

248,  Sec.  67.  the   punishment  for  such  violation  of 

WHEN    OFFICER    MAT    BE    RE-  duty   prescribed   by   any   law   of   this 

MOVED:      A   proceedlngr  for   removal  state. — Thurston  v.  Clark,  107  Cal.  285, 

cannot  be  maintained  after  the  accused  40   ^c.   435.     But  In  Brackenridse  v. 

has    ceased    to    hold    office. — Smith    v.  State  of  Texas,  27  Tex.  App.  518.  4  L. 

Liner,  68  Cal.  824,  9  Pac.  171.   Neither  can  R.  A.  360.  It  Is  held  under  the  statute 

he  be  removed  from  office  for  violation  providing  for  a  removal  from  office  of 

of  his  duties,  while  serving  In  another  any  officer  convicted  of  a  misdemeanor, 

office,  or  another  term  of  the  same  of-  Involving  official  misconduct  which  Is 

flee.    Each  term  of  an  office  Is  an  en-  committed  subsequently  to  his  election 

tlrety  separate   and    distinct   from   all  to    succeed   himself,    such    misconduct 

the  terms  of  office.    If  defendant  vlolat-  Is  not  condoned  by  such  re-election, 
ed  any  duty  Imposed  upon  him,  as  an  Insufficient   Indictment.     See   People 

Incumbent  of  the  office  during  a  former  v.  Ward,  85  Cal.  585,  24  Pac.  785. 
term,    the    law    furnishes    a    mode    or  Ponting  v.  Isaman   (Idaho),   62  Pac. 

modes  for  his  punishment,  but  to  re-  680. 
move  him  from  an  office  to  which  he 

Secfion  5184.  Accusafion.  Form  of:  The  accusation 
must  state  the  offense  charged,  in  ordinary  and  concise  language,  and 
without  repetition. 

1887  R.  S.  Sec.  7446;  1864,  Ist  Ses.  p.  243,  Sec.  68. 

Section  5185.  Accusatloii,  Disposltioii  of  Orin^nal, 
SerTlceofCopy:  The  accusation  must  be  delivered  by  the  fore- 
man of  the  grand  jury  to  the  prosecuting  attorney  of  the  county,  ex- 
cept when  he  is  the  oflficer  accused,  who  must  cause  a  copy  thereof, 
to  be  served  upon  the  defendant,  and  require  by  notice  in  writing,  of 
not  less  than  ten  days,  that  he  appear  before  the  district  court  of  the 
county,  then  sitting  or  at  its  next  term,  and  answer  the  accusation. 
The  original  accusation  must  then  be  filed  with  the  clerk  of  the  dis- 
trict court. 

WT  a  «,  ifo.  T44TI  im  m  sti.  p.  mi,  pm,  ii, 
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ton  5186.      Proceedinsrt  If  Defendant    does  not 

ir:  The  defendant  must  appear  at  the  time  appointed  in  tlie 
md  answer  the  accusation,  unless  for  some  sufficient  cause  the 
ssign  another  day  for  that  purpose.  If  he  does  not  appear,  the 
nay  proceed  to  hear  and  determine  the  accusation  in  his  ab- 

L.  S.  Sec.  7448:   1864.  Ist  Ses.  p.  243,  Sec.  70. 

iion  5187.  nefendanl  may  Objeel  to  or  Deny 
Lccusatlon:  The  defendant  may  answer  the  accusation 
Dy  objecting:  to  the  sufficiency  thereof,  or  of  any  article  there- 
by denying:  the  truth  of  the  same. 

t.  S.  Sec.  7449:   1864,  Ipt  Ses.  p.  243,  Sec.  71. 

tion  5188.  Objection,  Form  ofi  If  he  objects  to  the 
ufficiency  of  the  accusation,  the  objection  must  be  in  writing. 
?d  not  be  in  any  specific  form,  it  being:  sufficient  if  it  presents 
ibly  the  grounds  of  the  objection. 

I.  S.  Sec.  7450;   1864,  1st  Ses.  p.  243.  Sec.  72. 

Hon  5189.     Denial,  IVTanner  of:     Tf  he  denies  the  truth 
accusation,   the  denial  may  be  oral  and  without  oath    and 
e  entered  unon  the  minutes. 

\,  S.  Sec.  7451:   1864.  1st  Ses    p.  243,  Sec.  73. 

tion  5190.      Anftirer   Afler  Ob.jeetionii  are  Orer- 

:  Tf  an  obiection  to  the  sufficiency  of  the  accusation  is  not 
led.  the  defendnnt  must  answer  thereto  forthwith. 

R.  S.  Sec.  7452:    1864.  Ist  S-s.  p.  243,  Pec.  74. 

tion    5191.      Proceeilinicft  npon  Plea  or  Gnilty:     If 

fendant  niead';  o-iultv.  or  refuses  to  answer  the  accusation,  the 
Tiust  render  ludp^ment  of  conviction  aeainst  him.     Tf  he  denies 
itters  chareed.  the  court  must  immediately,  or  at  such  time  as 
annoint.  proceed  to  try  the  accusation. 

R.  S.  Sec.  7453:    1864.  1st  Ses.  p.  243.  Sec.  75. 

tion  5199.  Trial  by  Jnry:  The  trial  must  be  by  a 
Rnd  conducted  in  all  respects  in  the  same  manner  as  the  trial 
indictment  or  information  for  a  misdemeanor. 

R.  S.  Sec.  7454:   1864.  1st  Se^.  p.  243.  Sec.  76. 

>,tion    519!l.     Procew,  who  Fntltled  to:     The  prose- 
attorney  and  the  defendant  are  respectively  entitled  to  such 
s  as  mav  be  necessary  to  enforce  the  attendance  of  witnesses   is 
a  trial  of  an  indirtmnt  or  information. 

R.  S.  Sec.  7455:  1864.  1st  Ses.  p.  commission:  See  act  1891,  Ist  Se«.  p. 
?.  77,  "or  Information."  a^iol  bv       184. 

*tion  5194.  .Tnil^nient  npon  ConTletion:  I^pon  a 
rtion  the  court  must,  at  such  time  as  it  may  appoint,  prv 
e  judjsrment  that  the  defendant  be  removed  from  office:  btit.  to 
nt  a  removal,  the  ludsment  must  be  entered  upon  the  minutes. 
le  causes  of  removal  must  be  assig^ned  therein. 
H.  8.  Sea  74(6:  1864,  1ft  Set.  p.  944,  |l«e,  71, 
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Section  5195.  Appeal,  how  Taken.  Pending  Appctl 
Defendant  Suiipended:  Prom  a  judgment  of  removal  an  appeal 
may  be  taken  to  the  supreme  court,  in  the  same  manner  as  from  a 
judgment  in  a  civil  action ;  but  until  such  judgment  is  reversed  the 
defendant  is  suspended  from  his  office.  Pending  the  appeal,  tlic 
office  must  be  filled  as  in  case  of  a  vacancy. 

1887  R.  S.  Sec.  7467;  1864.  Ist  Ses.  p.  244,  Sec.  79. 

Section  5196.  Proceeding's  Tor  RemoTal  of  a  Protc- 
cntlng:  Attorney:  The  same  proceedings  may  be  had  on  ii'-e 
grounds  for  the  removal  of  a  prosecuting  attorney,  except  that  the 
accusation  must  be  delivered  by  the  foreman  of  the  grand  jury  to  the 
clerk,  and  by  him  to  the  ditrict  judge  of  the  district,  who  must 
thereupon  appoint  some  one  to  act  as  prosecuting  officer  in  the  mat- 
ter,  or  place  the  accusation  in  the  hands  of  the  prosecuting  attorney 
of  an  adjoining  county,  and  require  him  to  conduct  the  proceedings. 

1887  R.  S.  Sec.  7458;  1864,  Ist  Sea.  p.  244,  Sec.  80. 

Section  5197.  RemoTal  of  Public  Offlcers  by  Sum- 
mary Proceedings:  When  an  information  in  writing  verified 
by  the  oath  of  any  person,  is  presented  to  a  district  court,  alleging  that 
any  officer  within  the  jurisdiction  of  the  court  has  been  guilty  of 
charging  and  collecting  illegal  fees  for  services  rendered  or  to  be 
rendered  in  his  office,  or  has  refused  or  neglected  to  perform  the 
official  duties  pertaining  to  his  office,  the  court  must  cite  the  party 
charged  to  appear  before  the  court  at  a  time  not  more  than  ten  nor 
less  than  five  days  from  the  time  the  information  was  presented,  and 
on  that  day  or  some  other  subsequent  day,  not  more  than  twenty 
days  from  that  on  which  the  information  was  presented,  must  pro- 
ceed to  hear,  in  a  summary  manner,  the  information  and  evidence 
oflFered  in  sunport  of  the  same,  and  the  answer  and  evidence  offered 
by  the  party  informed  against:  and  if  on  such  hearing  it  appears  that 
the  charge  is  sustained,  the  court  must  enter  a  decree  that  the  party 
informed  against  be  deprived  of  his  office,  and  must  enter  a  judgment 
for  five  hundred  dollars  in  favor  of  the  informer  and  such  costs  as  arc 
allowed  in  civil  cases. 

1887  R.  S.  Sec.  7459.  tloned  and  allegred  In  the  information. 

Miller  V.  Smith  (Idaho).  61  Pac.  824;  Rankin   v.   Jaumann    (Idaho),   86   Pac. 

also  Pontlngr  v.  Isaman  (Idaho),  62  Pac.  502;  the  proceeding  under  this  section 

680.  Is  not  a  criminal  proceeding*  and  is  not 

NATURE  OP  ACTION:  A  proceeding  intended  for  punishment,  but  intended 

under  this  section  is  for  the  protection  to  protect  the  people  from  corrupt  offl- 

of  the  people  from  misconduct  of  un-  clals.  —  Rankin    v.    Jaumann,    supra: 

faithful  officials,  and  has  due  process  Woods  v.  Vamum,  85  CaL  639,  24  Par. 

of  law  when  properly  Instituted.     The  843;     Smith    v.    Ling,    68    Cal.    824,  % 

section  Is  not  In  conflict  with  any  pro-  Pac.    171:     see    also    Rankin    v.    Jau- 

vlslon  of  the  constitution,  and  confers  mann   (Idaho),   39  Pac.  1111:    Hairs  v. 

jurisdiction  upon  the  district  court  to  Simmons  (Idaho),  69  Pac.  182.     These 

summarily    hear    and    determine    the  latter      cases      and      also      the      case 

cases    provided    for   by    said    section;  of     Rankin     v.     Jaumann     seem     to 

said   court  has  Jurisdiction   to  remove  be  contradicted  by,  or  a  different  doc- 

the    delinquent    and    enter    judgment  trine  seems  to  be  held  in  the  latter  CsU- 

agalnst  him  In  favor  of  the  Informer  for  fornla  rases.    In  Thurston  v.  Clartc,  107 

a  sum  stated  In  the  section  upon  proof  Cal.  285,  40  Pac.  435.  it  is  held  that  In 

that  the  official  so  charged  is  guilty  of  all  its  essentials  of  cause  and  effect  the 

any  of  the  mlioonduct  therein  men<  procedure  of  thli  •otioii  Ui  i^  orlmiMl 


fXXVII 


PROSECUTIONS  FOR  FELONY 


225 


are  equally  with  the  other  sec- 
mder  this  sub -division  of  this 
r.  And  the  court  says:  "Pro- 
r  is  a  nondescript  and  resembles 
hat  a  qui  tarn  action.  But  what- 

is  called,  it  is  in  body,  in  spirit, 
n  and  object,  a  process  for 
nishment  of  crime."  Again  the 
ays:  "A  criminal  case  is  an  ac- 
lit  or  cause  instituted  to  punish 
action  of  the  criminal  laws,  and, 
lis  object  in  view,  it  matters  not 
th  form  a  suit  may  clothe  it;  it  is 

criminal  case,  and  the  person 
1  therein  is  protected  from  being 
>rced  witness  against  himself  by 
l^is  of  the  constitutions,  national 
ite."  To  the  same  effect  is  Kil- 
.  Law,  111  Cal.  237,  43  Pac.  615; 
ir  V.  Donnell,  110  Cal.  655,  43  Pac. 
5  Curtis,  108  CaL  661.  41  Pac.  793. 
WING  REQUIRED  UNDER 
SECTION:  In  order  to  give  the 
eiuthority  to  enforce  the  penal 
ons  of  this  section  for  the  re- 
from  office  of  an  unfaithful  of- 
r  the  state,  the  county,  or  mu- 
Ity,  who  is  within  its  Jurisdlc- 
1  the  facts  showing  that  the  ac- 
M  an  officer  within  the  Jurisdic- 


tion of  the  court,  and  when,  how,  and 
where  he  refused  or  neglected  to  per- 
form his  official  duty,  must  be  plainly 
and  fully  alleged,  and  the  proceeding 
must  be  instituted  while  the  accused  is 
still  in  office,  and  not  after  his  term  has 
expired. — In  re  Stow,  98  Cal.  687,  33  Pac. 
490.  Before  an  officer  can  be  removed 
from  office  and  fined  under  the  provis- 
ions of  this  section  for  charging  and 
receiving  illegal  fees,  the  court  must 
And  that  such  fees  were  knowingly, 
wilfully,  or  corruptly  taken. — ^Triplett 
V.  Munter.  50  Cal.  644;  Smith  v.  Ling, 
68  Cal.  325,  9  Pac.  171;  Hedges  v.  Dam, 
72  Cal.  520,  14  Pac.  133. 

APPEAL:  The  provisions  of  Section 
5195  that  until  a  Judgment  of  removal 
from  office  is  reversed,  the  defendant  is 
suspended  from  his  office  and  that, 
upon  an  appeal,  must  be  filed  as  in  case 
of  vacancy,  are  applicable  to  proceed- 
ings under  this  section,  which  provides 
for  the  removal  of  officers  by  summary 
proceeding,  and  the  appeal  from  a  Judg- 
ment of  removal  in  such  a  proceeding 
does  not  operate  as  supersedeas. — 
Woods  V.  Vamum,  88  CaL  46,  28  Pac. 
137. 


CHAPTER  CCX3CVn. 


ONS  PROSECUTED  BY  INDICTMENT  OR  INFORMA- 
TION. 


J  JURISDICTION  OF  Pf'BLIC 
OFFENSES. 

u 

iirisdiction  of  ofCenses  committed 
in  this  state. 

^en  offense  commenced  without 
the  state,  etc. 

rhen  person  concerned  in  duol, 
etc. 

ffense  committed  in  different 
counties. 

rhen  committed  on  boundary  of 
two  counties. 

Iirisdiction  of  an  offense  com- 
mitted on  board  vessel  or  rail- 
road train. 

idictment,  for  kidnaping,  abduc- 
tion, etc. 

igamy  or  incest. 

roperty  taken  from  one  county 
into  another. 

irisdictlon  of  criminal  action  for 
escape  from  prison. 

irisdictlon  of  indictment  or  in- 
formation for  stealing,  etc. 

irisdictlon  of  a  criminal  action, 
murder  or  manslaughter. 

irisdictlon  of.  against  accessory. 

irlsdic  tion  in  cases  of  principals 
wlio  art  art  not  present,  etc 


Section. 

5212.  Conviction  or  acquittal  in  another 

state,  bar,  etc. 

5213.  Conviction  In  another  county,  bar, 

etc. 
TIME  OF  COMMENCING  CRIMINAL. 
ACTIONS. 

5214.  Prosecution   for  murder  may   be 

commenced,  when. 

5215.  Other  felonies,  limitation  of  time. 

5216.  Misdemeanors,  time  of. 

5217.  Exception  when  defendant  is  out 

of  state. 

5218.  Indictment,  when  found. 

THE    COMPLAINT. 

5219.  Complaint  or  information  defined. 

5220.  Magistrate  defined. 

5221.  Who  are  magistrates. 

THE  WARRANT  OF  ARREST. 

5222.  Examination    of    prosecutor    and 

witness. 

5223.  Deposition,  what  to  contain. 

5224.  When  warrant  may  issue. 

5225.  Form  of  warrant. 

5226.  What  warrant  must  specify. 

5227.  Warrant,  by  whom  executed. 

5228.  Who  are  peace  oiBcers. 

5229.  Warrants,  to  whom  directed. 

5230.  When  and  how  executed  in  an- 

other county. 

\^ 
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be    taken    before 


Section. 

5231.  Defendant    to 
maaristrate. 

6232.  No  delay  in  taking  defendant  be- 
fore magistrate,  right  to  see  at- 
torney. 

5233.  Proceedings  where  defendant  Is 
taken  before  another  magis- 
trate. 

6234.  Proceedings  for  ofiTenses  triable 
In  another  county. 

6236.  Officer,  duty  of. 

ARREST,  BY  WHOM  AND  HOW 
MADE. 
5236.  Arrest  defined,  by  whom  made. 

6237.  Arrest,  how  made. 

6238.  Arrest  by  peace  officer. 

6239.  Arrest  by  private  person. 

5240.  Magistrate  may  order  arrest. 

5241.  May  summon  assistance. 

5242.  When  arrest  may  be  made. 

5243.  Arrest,  how  made. 

5244.  Warrant  must  be  shown. 

5245.  What  force  may  be  used. 

5246.  Doors  and  windows  may  be  bro- 

ken, when. 

5247.  When  detained  within,  may  break 

open  doors,  etc. 

5248.  Weapons  to  be  taken. 

6249.  Duty  of  private  person  who  makes 
arrest. 

5250.  Persons  arrested  without  warrant. 

5251.  Arrest  by  telegraph. 

5252.  Must  certify  as  correct,  and  file. 

5253.  May  be  retaken  at  any  time  or 

place. 
5264.  May  break  open,   if  refused  ad- 
mittance. 


EXAMINATION. 
Section. 

5266.  Defendant's  right  to  counsel 
6256.  Time  to  send  for  counseL 

5267.  Examination,  when  to  proceed. 
6268.  When  to  be  completed,  postpone- 
ment. 

5269.  Defendant  to  be  committed  wben. 
5260.  Commitment,  form  of. 

6261.  Depositions  to  be  read  on  exami- 

nation. 

6262.  Examination  of  witnesses. 

6263.  Defendant's  witnesses. 
5264.  E^xclusion  of  witnesses. 

6266.  Who  may  be  present  at  examina- 
tion. 

6266.  Testimony,   how    taken  and  ao- 

thentlcated. 

6267.  Deposition,    by    whom   and  how 

kept. 

5268.  Defendant,    when   and   how  dis- 

charged. 

5269.  When  and  how  to  be  committed. 

5270.  Order  for  conmiltment. 

5271.  Order  for  bail  on  commitment 

5272.  Commitment,   how  made  and  to 

whom  delivered. 

6273.  Commitment,  form  of. 

6274.  Undertaking   of    witness   to  ap- 

pear, etc. 
5276.  Security  for  appearance  of  wit- 
ness. 

5276.  Infants,  etc.,  to  give  security. 

5277.  Witnesses  to  be  committed,  when. 

5278.  Witnesses  unable  to  give  security 

may  be  conditionally  examined. 

5279.  Magistrates  to  return  deposltionB, 

etc.,  to  court 


LOCAL   JURISDICTION   OF    PUBLIC   OFFENSES. 

Section  5198.  Juritdiction  of  Offenses  Committed  tai 
tliis  State:  Every  person  is  liable  to  punishment  by  the  laws  of 
this  State,  for  a  public  offense  committed  by  him  therein,  except 
where  it  is  by  law  cognizable  exclusively  in  the  courts  of  the  United 
States. 


1887  R.  S.  Sec.  7480;  1864,  1st  Ses.  p. 
244,  Sec.  8L 

CONCURRENT  JURISDICTION  OF 
STATE  AND  FEDERAL.  COURTS:  A 
state  court  has  concurrent  Jurisdiction 
with  federal  courts  of  the  ofiTense  of 
larceny  of  the  property  of  a  corpora- 
tion, In  the  possession  of  receivers  ap- 
pointed by  a  federal  court. — State  v. 
Coss  (1895),  12  Wash.  673,  42  Pac.  127. 


Where  two  courts  have  concurrent  Ju- 
risdiction of  a  criminal  case,  the  eovrt 
first  acquiring  Jurisdiction  or  the  of- 
fense and  of  the  person  of  the  defend- 
ant retains  Jurisdiction  until  the  flntl 
determination  of  the  case,  to  the  exclu- 
sion of  the  other. — State  v.  Brannon 
(Kan.),  50  Pac.  986;  State  v.  Chinaiilt 
55  Kan.  326,  40  Pac.  662;  Blsh.  CMn. 
Proc.  Sec.  315. 


Section  5199.  When  Oflbnse  Commenced  witkMt 
the  Utate,  etc:  When  the  commission  of  a  public  offense,  cow- 
menced  without  the  State,  is  consummated  within  its  boundaries, 
the  defendant  is  liable  to  punishment  therefor  in  this  State,  though 
he  was  out  of  the  State  at  the  time  of  the  commission  of  the  offense 
charged.  If  he  consummated  it  in  this  State  through  the  interven- 
tion of  an  iiinocent  or  (piilty  af^^ent,  or  any  other  m«fK}|  prooM4»V 
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ly  from  himself,  in  such  case  the  jurisdiction  is  in  the  county 
ich  the  offense  is  consummated. 

R.  S.  Sec.  7481;  1864,  1st  Ses.  p.  the  place  where  ft  Is  consumniated,  al- 

c  82.  though  he  is  not  actually  present  In 

an  need  not  be  actually  present  such  place  at  the  time.    In  contempla- 

lounty  or  state  to  render  himself  tlon  of  law  he  Is  present. — People  v. 

t>le  to  Its  laws.     If  crime  Is  the  Rathbun,     21     Wend.     509;     State     v. 

late  result  of  his  act.  he  may  oe  Chapin,  17  Ark.  561.  65  Am.  Dec.  452, 

0  answer  for  it  In  the  courts  of  and  note. 

;tion  5300.     IThen  Person  Concrrnrd  in  a  Duel, 

When  an  inhabitant  or  resident  of  this  State,  by  previous 
itment  or  engagement,  fights  a  duel  or  is  concerned  as  second 
n,  out  of  the  jurisdiction  of  this  State ;  and  in  the  duel  a  wound 
icted  upon  a  person,  whereof  he  dies  in  this  State,  the  juris- 

1  of  the  offense  is  in  the  county  where  the  death  happens. 

R.  S.  Sec  7482;   1864,  Ist  Ses.  p.  245,  Sec.  88. 

;tion  5901.  Offense  Committed  in  Different  Conn- 
When  a  public  offense  is  committed  in  part  in  one  county 
1  part  in  another,  or  the  acts  or  effects  thereof  constituting  or 
ite  to  the  consummation  of  the  offense  occur  in  two  or  more 
es,  the  jurisdiction  is  in  either  county. 

R.  S.  Sec.  7488;  1864,  1st  Ses.  p.  the    bank    commissioner    in    another 

C5.  84.  county.  In  which  his  office  Is  held,  the 

mvlctlon    or    acquittal    In    one  Jurisdiction  of  the  offensps  Is  In  either 

Is  a  bar  to  a  prosecution  or  In-  county. — State  v.  Mason  (Kan.),  68  Pac. 

It  In  the  other:     Sec.  5213.  978.     If  a  person  In  one  county  Is  en- 

UE:    Where,  after  a  prosecution  trusted  by  another  with  personal  prop- 

menced,  the  part  of  the  county  erty  to  be  returned  to  the  owner,  and 

;h  the  offense  was  committed  Is  afterwards  taVes  It  to  another  county 

:ed  Into  a  new  county,  such  new  and  there  embezzles  It,  he  cannot  be 

has  Jurisdiction  of  the  offense,  tried  for  the  crime  In  the  county  where 

•secutlon  In  the  old  countv  hav-  he  received  It  unless  when  he  received 

m  dismissed. — People  v.  Stokes,  the  property  he  had  the  Intent  to  fraud- 

.  198,  87  Pac.  207.  Where  a  false  ulently  convert  It  to  his  own  use. — Peo- 

»nt  of  the  condition  of  a  bank  Is  pie  v.  Murphy,  51  Cal.  376.    To  the  same 

subscribed,  and  sworn  to  by  an  effect   People  v.   Scott,   74   Cal.   94,   15 

of  the  bank  In  one  county,  and  Pac.  384.     See  extensive  note,  Calkins 

transmitted  to  and  received  by  v.  State,  98  Am.  Dec.  121. 

(lion  5309.     When    Committed  on  Bonndary    of 
Connlies:        When  a  public  offense  is  committed  on  the 
ary  of  two  or  more  counties,   or  within  five  hundred  yards 
f,  the  jurisdiction  is  in  either  county. 

R.  S.  Sec.  7484;  1864,  1st  Ses.  p.  to  which  one  of  two  lines  constitute  a 

2,  85.  boundary  between  two  counties,  proof 

Ictlon  or  acquittal  In  one  county  that  the  crime  was  committed  west  of 

prosecution  or  Indictment  In  an-  both    such    lines    Is    sufficient    to    sus- 

Sec.  5218.  tain  a  conviction  In  the  western  county. 

DE:    Although  there  Is  doubt  as  — State  v.  Branton  (Dr.),  56  Pac.  267. 

tion  5903.  Jnrindiclion  ofntt  Offense  Commilfed 
toard  a  Vessel  or  Railroad  Train:  When  an  offense 
imitted  in  this  State,  on  board  a  vessel  navigating  a  river,  bay, 
I,  lake,  or  canal,  or  lying  therein,  in  the  prosecution  of  her 
5,  the  jurisdiction  is  in  any  county  through  which  the  vessel 
igated  in  the  course  of  her  voyage,  or  in  the  county  where  the 
» tcrmintss;  and  when  the  oi!ense  is  committed  in  this  State, 
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on  a  railroad  train  or  car  prosecuting  its  trip,  the  jurisdiction  is  ia 
any  county  through  which  the  train  or  car  passes  in  the  course  of  its 
trip,  or  in  the  county  where  the  trip  terminates. 

1887  R.  S.  Sec.  7485;  1864,  let  Ses.  p.      trains  added  by  revision  of  1887. 
245,  Sec.  86;  portion  relating:  to  railroad 

Secti^M  5304.  Indictment  for  Kidnappinf^,  Abdve* 
tion,  etc:      The  jurisdiction  of  a  criminal  action : 

1.  For  forcibly  and  without  lawful  authority  seizing  and  confin- 
ing another,  or  inveigling  or  kidnapping  him  with  intent,  against 
his  will,  to  cause  him  to  be  secretly  confined  or  imprisoned  in  this 
State,  or  to  be  sent  out  of  the  State,  or  from  one  county  to  another, 
or  to  be  sold  as  a  slave,  or  in  any  way  held  to  service;  or, 

2.  For  decoying,  taking,  or  enticing  away  a  child  under  the  age 
of  twelve  years,  with  intent  to  detain  and  conceal  it  from  its  parent, 
guardian,  or  other  person  having  the  lawful  charge  of  the  child ;  or, 

3.  For  inveigling,  enticing,  or  taking  away  an  unmarried  female 
of  previous  chaste  character,  under  the  age  of  eightteen  years,  for  the 
purpose  of  prostitution ;  or, 

4.  For  taking  away  any  female  under  the  age  of  sixteen  years, 
from  her  father,  mother,  guardian,  or  other  person  having  the  1^1 
charge  of  her  person,  without  their  consent,  either  for  the  purpose  of 
concubinage  or  prostitution;  is  in  the  county  in  which  the  offense 
is  committed,  or  out  of  which  the  person  upon  whom  the  offense  was 
committed  may,  in  the  commission  of  the  offense,  have  been  brought, 
or  in  which  an  act  was  done  by  the  defendant  in  instigating,  procur- 
ing, promoting,  or  aiding  in  the  commission  of  the  offense,  or  in  abet- 
ting the  parties  concerned  therein. 

1887  R.  S.  Sec.  7486:  1864,  Ist  Ses.  p.      abduction  of  a  criminal  by  stole  offl- 

245,  Sec.  87.  cers  from  another  stote  to  which  he 
ABDUCTION  OF  CRIMINAL:  When      has  fled  does  not  defeat  the  Jurisdiction 

a  person  is  arrested  in  a  slater  stote,  of  the  courts  to  try  him  in  the  state 
and  without  being:  extradited  is  forcibly  where  he  committed  the  crime:  See 
brougrht  into  the  jurisdiction  of  this  note  to  this  latter  case  as  reported  in 
state  to  answer  for  a  criminal  offense,  the  L.  R.  A.  A  district  court  of  a 
and  is  committed  to  Jail  to  await  trial  county  where  a  felony  has  been  com- 
on  such  chargre.  held,  that  such  person  mitted  has  Jurisdiction  to  try  the  al- 
ls unlawfully  deprived  of  his  liberty  leged  offender,  duly  bound  over  on  rtg- 
and  Is  entitled  to  be  dlschargred  on  ha-  ular  process,  although  he  was  orlglnallir 
beas  corpus. — In  re  Robinson,  29  Neb.  arrested  in  another  county  without 
135,  8  L.  R.  A.  398.  To  the  contrary  is  warrant,  and  forcibly  brought  into  the 
Klngen  v.  Kelly,  3  Wyo.  566,  15  L.  R.  A.  county  where  the  crime  was  committed. 
177,  where  It  is  held  that  the  wrongful  —State  v.  May.  57  Kan.  428.  46  Pac  7W. 

Section  5305.  Bigamy  •r  Incest:  When  the  offense 
either  of  bigamy  or  incest,  is  committed  in  one  county  and  the  d^ 
fendant  is  apprehended  in  another,  the  jurisdiction  is  in  either  county. 

1887  R.  S.  Sec.  7487:  1864,  1st  Ses.  p.      in  the  latter  in  the  absence  of  any  ille- 

246,  Sec.  88.  gral    cohabitation    there,    although  tlie 
Contracting  a  bigamous  marriage  in      persons  come  within  the  state. — Sttte 

one  state  cannot  be  made  a  crime  in  v.  Cutshall,  110  N.  C.  688.  16  L.  R.  A. 
another  state   which   can  be   punished       130,  15  S.  B.  261. 

SectioM  590«.  Property  Taken  from  one  f^uty 
into  Another:  When  property  taken  in  one  county  by  burglary, 
robbery,  larceny,  or  embezzlement,  has  been  brougfbt  into  aootlKr 
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irisdiction  of  the  offense  is  in  either  county.     But  if  at  any 
)efore  the  conviction  of  the  defendant  in  the  latter,  he  is  in- 
in  the  former  county,  the  sheriff  of  the  latter  county  must, 
demand,   deliver  him  to  the  sheriff  of  the  former. 


El.  8.  Sec.  7488;  1864,  Ist  Sea.  p. 
I.  89. 

SDICTION:  A  JusUce  cC  the 
laa  no  jurisdiction  of  the  crime 
sxzlement  committed  in  another 
—Ex  parte  Cook  (Cal.).  39  Pac. 
lere  a  person  was  not  present  In 
y  at  the  time  of  a  theft  of  stolen 
and  did  not  particpate  in  the 
,  but  subsequently,  with  the 
knowledge  that  it  was  stolen,  re- 
the  stolen  property  in  another 
and  aided  in  disposing  of  the 
or  the  Joint  benefit  of  himself 
\  perpetrators  of  the  larceny,  he 
be  convicted  of  the  larceny  in 


the  county  where  the  crime  was  com- 
mitted.—People  V.  Stakem,  40  Cal.  599: 
when  the  venue  is  laid  in  the  county 
to  which  the  stolen  property  has  been 
brought,  it  is  not  necessary  to  state, 
In  the  indictment,  facts  showing  the 
commission  of  the  larceny  in  another 
county. — People  v.  Mellon,  40  Cal.  648; 
see  also  People  v.  Murphy,  51  Cal.  876. 
But  in  a  prosecution  for  burglary  under 
an  indictment  or  information  charging 
the  offense  to  be  committed  in  a  partic- 
ular county,  evidence  is  inadmissible 
of  an  offense  committed  in  another 
county. — People  v.  Scott,  74  Cal.  94,  15 
Pac.  384. 


Mon  5307.  Jurisdiction  of  Criminai  Action  for 
pes  Arom  Prison:  The  jurisdiction  of  a  criminal  action 
raping  from  prison,  is  in  any  county  of  the  State. 

R.  8.  Sec  7489. 

tlon  5908.  Jurisdiction  of  Indictment  or  Infor- 
sn  for  Steaiing,  etc:  The  jurisdiction  of  a  criminal  ac- 
)r  stealing  in  another  State  or  Territory  the  property  of  another 
living  it,  knowing  it  to  have  been  stolen  and  bringing  the  same 
lis  State  is  in  any  county  into  or  through  which  the  stolen  prop- 
as  been  brought. 

R.  S.  Sec.  7490. 

.8  held  by  the  supreme  court  of 
lia  in  People  v.  Black,  122  Cal. 
ac.  886,  under  a  statute  identical 
l8  section,  that  the  section  does 
>ly  to  property  stolen  in  Canada, 
sitlon  is  also  taken  in  Mass.  and 
Com.  V.  White,  123  Mass.  483; 
V.  State,  24  Ohio  St.  166. 
«  a  person  has  been  convicted 
litted  of  larceny  of  property  in 

tion  5*J09.  Jurisdiction  of  a  Criminal  Action, 
ler  or  Manslaugliler,  etc*:  The  jurisdiction  of  a  crim- 
ction  for  murder  or  manslaughter,  when  the  injury  which 
I  the  death  was  inflicted  in  one  county  and  the  party  injured 
1  another  county  or  out  of  the  State,  is  in  the  county  where  the 
was  inflicted. 


another  state,  such  conviction  or  ac- 
quittal is  a  bar  to  any  proceedings 
against  him  under  Oen.  St.  pars.  2669, 
2560,  for  bringing  such  alleged  stolen 
property  within  the  state. — ^Hess  v. 
Grimes  (Kan.  App.),  6  Kan.  App.  768, 
48  Pac.  596. 

The  subject  matter  contained  in  this 
section  is  discussed  in  Wharton's  Crim. 
Law  (9th  Ed.),  Sec.  291. 


R,  S.  Sec.  7491. 

ISDICTION,  PLACE  OF 
D:  By  the  early  English  com- 
w,  the  place  in  which  the  mor- 
>ke  was  given  had  Jurisdiction 
s  of  homicide.  As  there  seems, 
ir,  to  be  doubts  in  cases  in 
the  blow  was  in  one  Juris- 
and  the  death  in  another,  the 
of  2  and  3  Edward  the  VI., 
vraa  passed,  the  effect  of  which 


was  to  give  the  place  of  death  Jurisdic- 
tion. This  statute  has  been  held  to  be  a 
part  of  the  common  law  In  several 
states  in  this  country,  but  even  where 
it  is  in  force,  it  does  not,  according  to 
the  better  opinion,  divest  the  Jurisdic- 
tion of  the  place  where  the  blow  was 
struck. — Wharton's  Crim.  L.  (9  Ed.), 
Sec.  292.  The  general  rule  in  this  coun- 
try seems  to  be  that  the  blow  is  the 
offense.     This   position    was   taken   in 
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United   States  v.   Gulteau,   1   Mackey,  a  mortal  wound  is  unlawfully  inflicted 

498.   537,   47   Am.   Rep.   247;    Green   v.  in  a  fort  of  the  United  States  and  the 

State,  66  Ala,  41;   Hunter  v.  State.  40  victim  dies  out  of  the  fort,  the  state 

N.   J.   L.   495.     To   the   same   effect   is  courts   have   no  jurisdiction,  althoufii 

State  V.  Kelley,  76  Me.  331,  49  Am.  Rep.  the  state  statute  should  profess  to  five 

620,  in  which  It  was  held  that  where  Jurisdiction. 

Election  5310.      Jurisdiction  of,    Against  Accessory: 

In  the  case  of  an  accessory  in  the  commission  of  a  public  offense, 
the  jurisdiction  is  in  the  county  where  the  offense  of  the  accessory 
was  committed,  notwithstanding  the  principal  offense  was  committed  in 
another  county. 

1887  R.  S.  Sec  7492;  1864,  1st  Ses.  p.  246,  Sec.  90. 

Section  5311.  Jurisdiction  in  Case  of  Princifialf 
wlio  are  not  Present,  etc.:  The  jurisdiction  of  a  criminal 
action  against  a  principal  in  the  commission  of  a  public  offense,  when 
such  principal  is  not  present  at  the  commission  of  the  principal 
offense,  is  in  the  same  county  it  would  be  under  this  Code  if  he  were 
so  present  and  aiding  and  abetting  therein. 

1887  R.  S.  Sec.  7493.  See  note  to  Sec.  5199. 

Section  5313.  Conviction  or  Acquittal  in  Another 
Stale,  Uar,  etc.:  When  an  act  charged  as  a  public  offense,  is 
within  the  jurisdiction  of  another  State,  Territory  or  country,  as 
well  as  of  this  State,  a  conviction  or  acquittal  thereof  in  the  former 
is  a  bar  to  the  prosecution  or  indictment  therefor  in  this  State. 

1887  R.  S.  Sec.  7494;  1864,  1st  Ses.  p.  United     States,    is    not    subsequently 

246,  Sec.  91.  amenable  to  the  laws  of  that  state  then 

A  soldier  of  the  United  States  con-  in  force  for  the  same  offense. — Coleman 

vlcted   of   murder   in   Tennessee  by   a  v.  Tennessee,  97  U.  S.  609,  24  Li.  R.  Ed. 

military  court  martial,  while  that  state  1118;    see  also  Wharton's  Crim.  L.  (• 

was  in  the  military  occupation  of  the  Ed.),  Sec.  293. 

Section  5313.  ConTiction,  etc.,  in  Anotiier  CovHty 
Bar,  etc:  When  an  offense  is  within  the  jurisdiction  of  two  or 
more  counties,  a  conviction  or  acquittal  thereof  in  one  county  is  a 
bar  to  a  prosecution  or  indictment  therefor  in  another. 

1887  R.  S.  Sec.  7495 ;  1864,  1st  Ses.  p.  Jurisdiction  in  two  or  more  countlei: 

246,  Sec.  92.  Sees.  6201,  5202. 

TIME  OF   COMMENCING   CRIMINAL   ACTIONS. 

Section  5314.  Prosecution  for  miarder  may  be 
Commenced,  wlien:  There  is  no  limitation  of  time  within 
which  a  prosecution  for  murder  must  be  commenced.  It  may  be 
commenced  at  any  time  after  the  death  of  the  person  killed. 

1887  R.  S.  Sec.  7500;  1864,  Ist  Ses.  p.       there  is  no  limitation  of  time  wltW» 

247,  Sec.  93.  which    the   prosecution   may  be  coin- 
As    asrainst    the    crime    of    murder,       menced. — People  v.  Haun,  44  CaL  ••• 

whether  of  the  first  or  second  degree. 

Section  5315.    Otiier  Felonies,   Limitation  ot  Tiise: 

An  indictment  or  information  for  any  other  felony  than  murder  must 
be  found  within  three  years  after  its  commission. 

1887  R.  S.  Sec.  7501;  1864,  Ist  Ses.  p.  commission:  See  act  1891,  Ist  8m.  ^ 
247,  Sec.  94,  "information"  inserted  by      184. 
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an  elementary  rule  in  criminal  ute  of  limitations,  is  liable  in  a  civil  ac- 

ilT  that  when  the  time  for  prose-  tion  for  damages. 

an  offense  is  limited,  the  indict-  Defendant  cannot  by  demurrer  set  up 

nust  lay  the  offense  within  the  the  statute  of  limitations  as  defense, 

mited,  or  it  will  be  f&tally  defec-  where  the  act  defining  the  offense  con- 

ven    after    verdict. — ^Vaughn    v.  talne  neither  an  exception  or  proviso  of 

in,  66  Vt  111.  48  Am.  Rep.  768;  any  kind.— United   States  v.   Cook,   17 

V.  Miller.  12  Cal.  291.  In  the  for-  Wall.  168.  21  L.  Ed.  588.  But  limitations 

ae,  it  was  held  that  a  Justice  of  need  not  be  specially  pleaded  but  may 

ice,  committing  a  prisoner  on  a  be  given  in  evidence  under  issue  of  not 

Int  showing  on  its  face  that  the  guilty.— State  v.  Rook  (Kan.  Sup.).  69 

charged  is  barred  by  the  stat-  Pac.  663. 

^tton  5316.  miiiidenieanort,  Time  mix  An  indictment 
ormation  for  any  misdemeanor  must  be  found  within  one  year 
its  commission. 

R.  8.  Sec.  7602;  1864.  1st  Sea  p.  Prosecution    of    a    misdemeanor    is 

c.  96.  "information"  inserted  by  barred  in  one  year,  though  the  informa- 
ision:     See  act  1891,  Ist  Sea  p.      tion  or  indictment  charge  a  felony. — 

People  V.  Plcettt  (Cal.),  67  Pac.  166. 

itioM    5317.      Exception    when  Defendant  out  mf 

I  If,  when  the  offense  is  committed,  the  defendant  is  out  of 
:ate,  the  indictment  or  information  may  be  found  within  the 
herein  limited  after  his  coming  within  the  State  and  no  time 
;  which  the  defendant  is  not  an  inhabitant  of,  or  usually  resident 
the  State,  is  part  of  the  limitation. 

K,  S.  Sec.  7608;  1864.  Ist  Ses.  p.  after  the  commission  of  the  crime  as 

:.  96,  'information"  inserted  by  well  as  the  case  of  his  absence  from  the 

sion:     See  act  1891.  1st  Ses.  p.  state  at  the  time  of  its  perpetration, 

and  applies  to  all  offenses, 

lupreme  court  of  California  in  The  time  when  void  proceedings  on  a 

V.  Montejo.  18  Cal.  88.  in  inter-  criminal  charge  were  heard  cannot  be 

a  section  of  their  statute,  iden-  excluded  from  the  period  of  limitations 

Ith  this  section,  held  that  the  within    which    prosecutions    must    be 

»n8  of  the  section  includes  the  commenced. — In   re   Crandall.   69   Kan. 

a  defendant  leaving  the  state  671,  64  Pac.  686. 

tion  A318.  Indictment,  wlien  Found:  An  indict- 
s  found,  within  the  meaning  of  this  Chapter,  when  it  is  pre- 
by  the  grand  jury  in  open  court,  and  there  received  and  filed. 

\,  8.  Sec.  7604;   1864.  1st  Ses.  p.  247,  Sec.  97. 
THE  COMPLAINT. 

tion  5310.     Complaint  or    Information  Defined: 

>mplaint  or  information  is  the  allegation  in  writing,  made  to  a 
rate,  that  a  person  has  been  guilty  of  some  designated  of- 

l.  8.  Sec.  7609;   1864,  Ist  Ses.  p.  248,  Sec.  99. 

tion  5330.  Magistrate  Defined:  A  magistrate  is  an 
having  power  to  issue  a  warrant  for  the  arrest  of  a  person 
d  with  a  public  offense. 

t  &  Sec.  7610;  1864,  Ist  Ses.  p.   248.   Sec.   100. 

lion  5331.     Wlio  are  Magistrates:       The    following 

5  are  magistrates : 

The  Justices  of  the  Supreme  Court ; 

The  Probate  Judges; 
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3.  Justices  of  the  Peace; 

4.  Police  magistrates  in  towns  or  cities. 

1887  R.  S.  Sec  7511;  1864,  Ist  Ses.  p.  have  the  service  of  the  clerk  for  luch 

248,  Sec.  101.  purposes. — People  v.   Cohen   (CaL),  (0 

MAGISTRATES,      THEIR      FUNG-  Pac.  20,  118  Cal.  74. 
TIONS:  Under  Pen.  Code,  making  jus-  The  powers  and  Jurisdiction  of  the 

tices  of  the  supreme  court,  judges  of  officials   designated   by   Pen.   Code,  ai 

the  probate  courts,  justices  of  the  peace  magistrates,  while  acting  as  such,  are 

and   police   magistrates   in    cities   and  not  derived  from  the  statutes  relating 

towns,    magistrates   on   a    preliminary  to  their  several  offices,  but  from  such 

examination  of  one  charged  with  crime  sections  and  Const.  Art.  I,  Sec.  8,  aa- 

before  a  judge  of  the  superior  court,  thorizing  the  prosecution  of  indictable 

such   judge   has    no    other   or   greater  offenses  by  information  after  examlna- 

powers  than  a  justice  of  the  peace  or  tion  and  commitment  by  a  magistrate; 

other  officer  when  exercising  the  func-  and  a  police  judge  in  a  city,  being  ex- 

tions  of  a  magistrate,  and  the  county  officio,  a  magistrate,  possesses  jurisdic- 

clerk  cannot  legally  administer  oaths  tion    to    conduct    such    examinationi, 

to  witnesses;  and  this,  though  there  is  without  regard  to  whether  or  not  it  ia, 

nothing  in  the  statute  which  requires  in  terms,  conferred  by  the  statute  ere- 

the  magistrate  to  swear  the  witnesses,  ating  his  office. — People  v.  Crespi,  115 

personally,   or   negatives   his   right   to  Cal.  60,  46  Pac.  868. 

THE  WARRANT  OF  ARREST. 

SeclMD  5339.  Examination  of  Proseentor  and  Wit- 
nesses: When  a  complaint  or  an  information  is  laid  before  a  mag- 
istrate of  the  commission  of  a  public  offense,  triable  within  the 
county,  he  must  examine,  on  oath,  the  informant  or  prosecutor,  and  any 
witnesses  he  may  produce  and  take  their  depositions  in  writing,  and 
cause  them  to  be  subscribed  to  by  the  parties  making  them. 

1887  R.  S.  Sec.  7516;  1864,  1st  Ses.  p.  ing  to  the  merits  in  the  district  court- 

248,  Sec.  102.  State  v.  McCaffery,  16  Mont.  83,  40  Pac 

The  facts  on  which  a  warrant  issued  63. 

should  be  presented  to  the  magistrate  JURISDICTION:      The   omission  to 

by  affidavit  or  competent   evidence. —  examine    on    oath    or    otherwise    the 

Miller  V.  U.  S.  (Okl.),  67  Pac.  836.  prosecutor  or  any  other  witness  does 

The  right  to  object  to  the  verification  not  affect  the  question  of  Jurisdiction, 

of  the  complaint  made  before  the  com-  — Murphy  v.  Superior  Court  of  Coluaa 

mitting  magistrate  is  waived  by  plead-  County,  58  Cal.  620. 

Section    5333.     Deposition,   H'hai    to  Contain:     The 

deposition  must  set  forth  the  facts  stated  by  the  prosecutor  and  his 
witnesses,  tending  to  establish  the  commission  of  the  offense  and  the 
guilt  of  the  defendant. 

1887  R.  S.  Sec.  7517;  1864,  Ist  Ses.  p.  See  Miller  v.  U.  S.  (Okl.),  57  Pac  886. 

248,  Sec.  103. 

Section  5334.      Wiien    UTarrant    may   Issue:     If  the 

magistrate  is  satisfied  therefrom  that  the  offense  complained  of  has 
been  committed,  and  that  there  is  reasonable  ground  to  believe  thai 
the  defendant  has  committed  it,  he  must  issue  a  warrant  of  arrest. 

1887  R.  S.  Sec.  7518;  1864,  1st  Ses.  p.       information.— State  v.  Stredder.  8  Kan. 

249,  Sec.  104.  App.  631,  44  Pac.  34.  It  was  no  objection 
OBJECTIONS:     Where  a  warrant  is      to    a    warrant    issued   on    a   complaint 

issued  upon  an  information,  and  de-  filed  in  a  justice's  court  that  the  com- 
fendant,  without  making  objection  to  plaint  was  verified  on  information  and 
the  warrant  or  information,  enters  into  belief  merely,  and  that  the  justice  Is- 
a  recognizance  for  his  appearance,  and  «jued  the  warrant  without  calllnflr  wit- 
is  thereby  discharged  from  arrest,  he  nesses  in  support  of  the  char^re. — State 
waives  any  defects  in  the  issuing  of  the  v.  Carey,  56  Kan.  84,  42  Pac.  871.  As  to 
warrant  without  a  verification  of  the  probable  cause  sufficient  to  support  tlie 


Oh.  OOXZVII  GBIMINAL  ACTIONS,  WARRANT  OF  ARREST  288 

mafflstrate  in  iBsnins  a  warrant,   see  manner  upon  the  affidavit  on  which  the 

City  of  Holton  y.  Bimrod    (Kan.)»  6S  warrant  of  arrest  was  issued,  and  has 

Pac  658.     The  regularity  of  the  pro-  no  connection  with  iL — ^People  v.  Vel- 

ceeding  by  Information  by  the  prose-  arde.  59  Cal.  467. 
cutins  attorney  do  not  depend  in  any 

Section  d395.  Form  of  UTarrant:  A  warrant  of  arrest 
is  an  order  in  writings  in  the  name  of  the  State  of  Idaho,  signed  by 
a  magistrate,  commanding  the  arrest  of  the  defendant,  and  may  be 
substantially  in  the  following  form : 

County  of , 

State  of  Idaho,  to  any  sheriff,  constable,  marshal,  or  policeman 

of  said  State,  or  of  the  county  of  :    A  complaint  on 

oath,  having  this  day  been  laid  before  me,  by  A.  B.,  that  the  crime 
(  desigfnating  it)  has  been  committed,  and  accusing  C.  D.  thereof,  you 
are  therefore  commanded  forthwith  to  arrest  the  above  named  C.  D. 
and  bring  him  before  me  at  (naming  the  place),  or  in  the  case  of  my 
absence  or  inability  to  act,  before  the  nearest  or  most  accessible 
magistrate  in  this  coimty. 

Dated  at ,  this day  of ,  nineteen 


1887  R.  S.  Sec.  7619;  1864,  1st  Ses.  p.  mation.— State  v.  Baker,  67  Kan.  641,  46 

249,  Sec.  105.  Pac.  947.    The  warrant  was  held  sufll- 

FULLNE^SS  OP  STATEMENT:    The  cient  where  It  designated  the  crime  by 

virarrant  and   preliminary  papers  need  name. — ^In  re  Stewart  (Kan.  Sup.),  67 

not  charge  a  public  offense  with  a  fuU-  Pae.  976. 
ness  of  statement  required  of  an  infor- 

Section  5936.     What   Warramt   must   Specify:     The 

warrant  must  specify  the  name  of  the  defendant,  or,  if  it  is  unknown 
to  the  magistrate,  the  defendant  may  be  designated  therein  by  any 
name.  It  must  also  state  the  time  of  issuing  it,  and  the  county,  city, 
or  town  where  it  is  issued  and  be  signed  by  the  magistrate,  with  his 
name  of  office,  and  state  the  offense  charged. 

1887  R.  S.  Sec  7620;  1864,  1st  Ses.  p.  such  a  description  personae  as  will  sup- 

249,  Sec.  106.  ply  the  lack  of  the  name  by  which  ac- 

A  warrant  for  the  arrest  of  some  un-  cused  is  known. — People  v.  Allison,  6 

named  person  is  void  unless  it  contains  Colo.  App.  80,  39  Pac.  908. 

Section  5997.    UTarrant,  by  wlioin   Exeented:      The 

Harrant  must  be  directed  to  and  executed  by  a  peace  officer. 

1887  R.  8.  Sec.  7621;  1864,  1st  Ses.  p.  Arrest  by  peace  ofRcer:     Sec.  5288. 

«49.  Sec.  107. 

Section  5998.  l¥lio  are  Peace  Officers:  A  peace  officer 
is  a  sheriff  of  a  county,  or  a  constable,  marshal,  or  policeman  of  a 
city,  or  town. 

1887  R.  S.  Sec.  7522;  1864,  1st  Ses.  p  .  249,  Sec  108. 

Section  5999.     IV'arraiits    to    wlioin    Directed:     If  a 

\varrant  is  issued  by  a  justice  of  the  supreme  court,  or  probate  judge, 
it  may  be  directed  generally  to  any  sheriff,  constable,  marshal,  or 
Tx>Iiceman  in  the  State,  and  may  be  executed  by  any  of  those  officers 
to  whom  it  may  be  delivered. 

1887  R.  S.  Sec.  7523;   1864,  Ist  Ses.  p.  Arrest,  how   made:      Sec.   6243    6244, 

249.  Sec.  109.  5237. 

Arrest,  when  made:     Sec.  5242. 
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Section  5330.     When  and  How  Executed  in  Another 
County:       If  it  be  issued  by  any  other  magistrate  it  may  be  directed 

generally  to  any  sheriff,  constable,  marshal,  or  policeman,  in  the 
county  in  which  it  is  issued,  and  may  be  executed  by  any  sheriff  to 
whom  it  is  directed  in  any  county  of  this  State;  and  when  the  sheriff 
of  any  county  is  paid  by  salary  instead  of  fees,  he  shall  receive 
twenty  cents  per  mile  for  each  mile  necessarily  traveled  outside  his 
county. 

1887  R.  S.  Sec.  7524;  1864,  Ist  Ses.  p.       Ses.  p.  7. 
249,  Sea  110,  amended  by  act  1883,  12th 

Section  5931.  Defendant  to  be  Taken  Before  mag- 
istrate: If  the  offense  charged  is  one  which  must  afterwards  be 
investigated  by  the  grand  jury,  or  presented  to  the  district  court  upon 
information,  the  officer  making  the  arrest,  must  take  the  defendant 
before  the  magistrate  who  issued  the  warrant,  but  if  such  magistrate 
does  not  reside  in  the  precinct  where  the  offense  was  comipitted 
or  the  majority  of  the  witnesses  reside,  the  officer  having  the  charge 
of  the  defendant  must  take  him  and  the  warrant,  deposition,  and  all 
papers  in  the  case  before  some  magistrate  in  such  precinct  for  hear- 
ing and  examination,  or  if  there  be  no  magistrate  in  such  precinct, 
then  before  some  magistrate  residing  in  some  other  precinct,  but  all 
hearings  on  preliminary  examinations  must,  as  far  as  possible,  be 
had  before  the  magistrate  most  conveinent  to  the  majority  of  the  wit- 
nesses for  the  prosecution,  unless  for  good  cause  it  is  ordered  to  be 
held  elsewhere,  and  in  all  such  cases  the  preliminary  examinations 
must  be  had  as  hereinafter  provided,  unless  such  person  shall  waive 
bis  right  to  such  examination,  and  for  taking  such  examinations  the 
magistrate  must  be  allowed  twenty  cents  per  folio. 

1899,  6th  Ses.  p.  434,  amending  laws  witnesses  for  the  prosecution. — State  v, 

of  1887  R.  S.  Sec.  7525.  Griffln  (Idaho),  40  Pac.  58. 

The  Jurisdiction  of  maerlstrates  ex-  To  enable  the  officer  to  take  the  party 

tends  to  all  parts  of  the  county  In  mat-  arrested  before  another  magistrate  for 

ters  of  preliminary  examinations,  and  examination,  in  case  of  absence  or  in- 

the   prosecuting  officer  will   designate  ability  to  act.  It  is  not  essential  that 

the  precinct  where,  and  the  magistrate  the   warrant  of  arrest  should  contain 

before  whom  an   examination   will  be  directions    to    that    effect. — Ex    parte 

had,  which  must,  as  far  as  possible,  be  Branigan,  19  CaL  138. 
most  convenient  to  a  majority  of  the 

Section  5339.  No  Delay  in  Talking  Derendani  before 
Magistrate,  Riglit  to  See  Attorney:  The  defendant  must  in 
all  cases  be  taken  before  the  magistrate  without  unnecessary  delay, 
and  any  attorney  at  law  entitled  to  practice  in  courts  of  record  of  the 
State  of  Idaho,  may,  at  the  request  of  the  prisoner  after  such  arrest, 
visit  the  person  so  arrested. 

1887  R.  S.  Sec.  7529.  Sec.  5256. 

Reasonable  time  to  procure  counsel: 

Section  5333.  Proceedings  wliere  Defendant  is  Ta- 
l£en  before  Anotiier  Magistrate:  If  the  defendant  is  brought 
before  a  magistrate  other  than  the  one  who  issued  the  warrant,  the 
depositions  on  which  the  warrant  was  granted  must  be  sent  to  that 
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magistrate,  or,  if  they  cannot  be  procured,  the  prosecutor  and  his 
witnesses  must  be  summoned  to  give  their  testimony  anew. 

1887  R.  S.  Sec.  7630;  1864,  Ist  Sea.  p.  260.  Sec.  117. 

Section  5S34.  Proceedings  for  Oflenses  Triable  in 
Anotiier  County:  When  an  information  is  laid  before  a  magis- 
trate of  the  commission  of  a  public  offense,  triable  in  another  county 
of  the  State,  but  showing  that  the  defendant  is  in  the  county  where 
the  complaint  is  laid,  the  same  proceedings  must  be  had  as  pre- 
scribed in  this  Chapter,  except  that  the  warrant  must  require  the 
defendant  to  be  taken  before  the  magistrate  most  accessible  to  the 
witnesses  for  the  prosecution,  but  in  the  county  in  which  the  offense 
is  triable  and  the  depositions  of  the  informant  or  prosecutor,  and  of 
the  witnesses  who  may  have  been  produced,  must  be  delivered  by  the 
magistrate  to  the  officer  to  whom  the  warrant  is  delivered. 

1887  R.  a  Sec.  7631;  1864,  Ist  Ses.  p.  260,  Sec.  118. 

Section  5335.  Officer,  Duly  oti  The  officer  who  executes 
the  warrant  must  take  the  defendant  before  the  magistrate  most  ac- 
cessible to  the  witnesses  for  the  prosecution,  but  in  the  county  in  which 
the  offense  is  triable,  and  must  deliver  to  him  the  depositions  and 
the  warrant,  with  his  return  endorsed  thereon,  and  the  magistrate 
must  then  proceed  in  the  same  manner  as  upon  a  warrant  issued 
by  himself. 

1887  R.  S.  Sec.  7682;  1864,  Ist  Bern.  p.  261,  Sec.  119. 

ARREST,  BY  WHOM  AND  HOW  MADE. 

Section  5336.     Arrest  Defined,  by  whom  Made;     An 

irrest  is  taking  a  person  into  custody,  in  a  case  and  in  the  manner 
luthorized  by  law.  An  arrest  may  be  made  by  a  peace  officer  or  by  a 
Private  person. 

1887  R.  S.  Sec.  7688;  1864.  Ist  Set.  p.  CIVIL,  MUST  GIVE  WAT  TO  CRIM- 

51,  Sees.  121,  122.  INAL   PROCESS:      An    officer   armed 

ARREST,    WHAT    CONSTITUTES:  with  process  for  the  arrest  of  a  person 

k.n    arrest  is  constituted   where  there  in  a  civil  action  cannot  take  the  person 

Las  been  submission  to  authority  over  from  the  hands  of  another  officer  and 

»ne'8   person  asserted  by  virtue  of  a  hold   him   on   a   warrant   Issued    in   a 

kretended  warrant. — Hasklns  v.  Young  criminal  case.    In  such  cases  the  inter- 

N.  C),  31  Am.  Dec.  426.  For  a  valuable  est  of  the  private  suitor  must  yield  to 

liscuBSion  on  the  subject  of  arrest,  see  the  paramount  interest  of  the  people. 

lote  to  Hawkins  v.  Commonwealth,  61  — Ex  parte  Rosenblat,  51  Cal.  286. 
Vm.  Dec.  161-164.    See  further  on  this 
subject,  note  to  next  section. 

Section  5337.  Arrest,  how  made:  An  arrest  is  made  by 
an  actual  restraint  of  the  person  of  the  defendant,  or  by  his  submis- 
sion to  the  custody  of  an  officer.  The  defendant  must  not  be  sub- 
jected to  any  more  restraint  than  is  necessary  for  his  arrest  and 
detention. 

1887  R.  S.  Sec.  7539:  1864,  Ist  Ses.  p.  and  submits  to  arrest.— Bissell  v.  Gold, 

251.  Sees.  126,  126.  •  1  Wend.  210,  19  Am.  Dec.  480.  and  note, 

ARREST,    HOW    MADE:       Manual  where  the  subject  of  arrest  is  discussed 

touching  of  the  body,  or  actual  force,  at  length  on  page  485.     An  officer  \b 

are  not  necessary  to  constitute  an  ar-  bound  to  use  all  reasonable  and  proper 

rest  or  imprisonment;  it  is  sufficient  if  exertions  to  secure  arrest  of  a  person 

the  party  la  within  an  officer's  power  for  whose  arrest  he  ham  a  writ    He  ef- 
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teds  an  arrest  by  laying  his  hands  on 
the  person  whom  he  has  authority  to 
arrest  for  the  purpose  of  arresting  him, 
though  he  may  not  succeed  in  stopping 
or  holding  him. — Whithead  v.  Keys,  3 
Allen,  495,  81  Am.  Dec.  672;  but  he  must 
use  no  greater  force  or  violence  to  pre- 


vent the  escape  of  the  person  from  ar- 
rest than  might  rightfully  be  employed 
to  effect  his  arrest — Thomas  v.  Kln- 
kead,  56  Ark.  502,  15  L.  R.  A.  668.  See 
also  on  this  subject  note  3,  Am.  &  £ng. 
Ency.  of  Law,  Vol.  1.  p.  730  (Ist  Ed.). 


Section  5338.  Arrest  by  Peace  Officers :  A  peace  of- 
ficer may  make  an  arrest  in  obedience  to  a  warrant  delivered  to  him 
or  may,  without  a  warrant,  arrest  a  person : 

1.  For  a  public  offense  committed  or  attempted  in  his  presence; 

2.  When  a  person  arrested  has  committed  a  felony,  although  not 
in  his  presence; 

3.  When  a  felony  has  in  fact  been  commited,  and  he  has  reason- 
able cause  for  believing  the  person  arrested  to  have  committed  it; 

4.  On  a  charge  made,  upon  a  reasonable  cause,  of  the  commission 
of  a  felony  by  the  party  arrested ; 

5.  At  night,  when  there  is  reasonable  cause  to  believe  that  he 
has  committed  a  felony. 


1887  R.  S.  Sec.  7540;  1864,  1st  Ses.  p. 
252,  Sees.  131,  133. 

AUTHORITY  TO  ARREST  WITH- 
OUT WARRANT:  An  officer  has  no 
authority,  unless  expressly  given,  to 
arrest  without  a  warrant  for  a  mere 
statutory  misdemeanor  not  amounting 
to  a  breach  of  the  peace. — Common- 
wealth V.  Wright,  158  Mass.  149,  19  L. 
A.  33  N.  E.  82;  but  an  arrest  with- 
out a  warrant  may  be  authorized 
by  the  legislature  for  other  misde- 
meanors committed  In  the  presence  of 
an  officer,  as  well  as  a  breach  of  the 
peace,  and  the  constitutional  require- 
ment of  due  process  of  law  Is  not  vio- 
lated by  the  statute  extending  the  right 
to  arrest  without  warrant  for  crimes 
committed  in  presence  of  an  officer  to 
offenses  for  which  such  arrest  was  not 
authorized,  when  the  constitution  was 
adopted. — Burroughs  v.  Eastman,  101 
Mich.  419,  24  L.  R.  A.  859,  59  N.  W.  817. 
The  common  law  permitted  arrest  with- 
out warrant  in  cases  of  felony,  or  sus- 
picion of  felony,  and  in  cases  of 
breaches  of  the  peace,  and  other  mis- 
demeanors committed  In  the  presence 
of  the  officer. — Roberts  v.  State,  14  Mo. 
138,  55  Am.  Dec.  97. 

ARREST  FOR  BREACH  OF  PEACE: 
Where  a  breach  of  the  peace  is  com- 
mitted In  the  presence  of  a  marshal  of 
an  Incorporated  village  or  city,  he  may, 
without  warrant,  arrest  the  persons 
who  particpated  therein.  If,  however, 
the  officer  was  absent  when  such  of- 
fense was  committed,  and  did  not  ap- 
pear there  until  after  the  affray  had 
ended,  public  order  restored,  and  the 
guilty  parties  had  departed  from  the 
vicinity,  and  all  the  information  the  of- 
ficer has  of  the  affray,  and  the  parties 


to  it,  was  a  statement  by  bystanders, 
who  witnessed  it,  he  has  no  authority, 
in  law,  to  pursue  and  arrest  the  persons 
charged  with  the  offense,  without  first 
obtaining  legal  warrant  therefor. — State 
v.  Lev  iti,  50  Ohio  St  179,  19  L.  R.  A.  449. 
Nor  has  he  any  authority  to  make  an 
arrest  without  a  warrant,  for  a  breach 
of  the  peace  committed  when  he  was 
out  of  sight  opn  another  street,  although 
the  disturbance  was  heard  by  hlnL — 
People  V.  Johnson,  86  Mich.  176,  18  L. 
R.  A.  163,  48  N.  W.  870. 

ARREST  WHEN  FELONY  HAS 
BEEN  COMMITTED:  An  officer  must 
determine  at  his  peril  whether  an  of- 
fense has  been  committed,  before  mak- 
ing an  arrest  without  a  warrant,  where 
his  power  to  arrest  without  warrant  Is 
expressly  confined  to  cases  where  he 
has  seen  the  offense  committed,  or 
where  he  knows  it  has  been  committed, 
and  has  reasonable  ground  to  appre- 
hend an  escape. — State  of  N.  C.  v.  Hun- 
ter. 106  N.  C.  796,  8  L.  R.  A.  629,  11  S.  E. 
366;  an  interesting  note  on  this  subject 
is  found  under  the  case  as  reported  in 
the  L.  R  A. 

A  constable  or  police  officer  is  not 
bound  to  procure  a  warrant  before  ar- 
resting a  person,  whom  he  has  probable 
cause  to  believe  guilty  of  a  felony,  even 
though  there  may  be  no  reason  to  fear 
the  escape  of  a  person  In  consequence 
of  the  delay  in  procuring  the  warrant 
—Wade  V.  Chaffee,  8  R.  L  224,  6  Am. 
Rep.  572.  An  officer  arresting  a  sup- 
posed felon  without  a  warrant,  must 
act  in  good  faith  an^  upon  grounds  of 
probable  suspicion  that  the  person  ar- 
rested is  the  actual  felon. — Eanes  v. 
The  State,  6  Humph.  63.  44  Am.  Dec. 
289. 
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arrest  is  made  without  a  warrant.  In 
order  to  justify  the  officers  In  making 
the  arrest,  they  must  have  reasonable 
cause  fo  believe  that  a  felony  has  been 
commuted,  but  It  is  not  necessary  to 
prove  that  a  felony  has,  in  fact,  been 
committed.— People  v.  Wilson,  117  Cal. 
688.  49  Pac.  1054. 


LEST  UPON  REASONABLE 
E:  An  officer  arresting  without 
at,  upon  Information  of  another 
vhich  he  has  reason  to  rely,  that 
rson  arrested  has  committed  an 
5.  is  justified,  though  no  felony 
I  fact  committed. — HoHey  v.  Mix, 
d.  350,  20  Am.  Dec.  702.  Where  an 

ction  5339.  ArresU  by  Private  Persons:  A  private 
n  may  arrest  another : 

For  a  public  offense  committed  or  attempted  in  his  presence ; 

When  the  person  arrested  has  committed  a  felony,  although 
n  his  presence. 

When  a  felony  has  been  in  fact  committed,  and  he  has  reason- 
:ause  for  believing  the  person  arrested  to  have  committed  it. 

R.  S.  Sec.  7541;   1864,  1st  Ses.  r\       malice    and     upon     probable    cause.- - 


»c.  137. 

lEST    BY    CITIZEN:      A   citizen 

arrest    a    pickpocket    upon    fresh 

It,  without  a  warrant,  and  If  the 

doer  In  resisting,  kills  him.  It  Is 

T. — Kennedy    v.    State,    107    Ind. 

'  Am.  Rep.  99. 

lEST  FOR  FELONY:    Arrest  by 

e  person,  without  warrant,  for  a 

which  has  been  actually-; vcom- 
I,  upon  reasonable  ground  to  sus- 
he  party  arrested  of  having  com- 
I  It.  may  be  Justified,  whether 
was  time  to  obtain  i  warrant  or 
!>ut  If  no  felony  has  been  com- 
l,  the  arrest  Is  Illegal. — Holley  v. 
\  Wend.  350,  20  Am.  Dec.  702.  A 
:e  Individual  may  justify  an  ar- 
\ithout  warrant,  of  a  person  sus- 
1  of  having  committed   a  felony, 

such    arrest    Is    made    without 


Brockway  v.  Crawford  (N.  C).  67  Am. 
Dec.  250.  Where  a  felony  has  been 
committed  and  fresh  pursuit  has  been 
made  by  a  private  citizen,  and  the 
owner  of  the  stolen  goods,  upon  reli- 
able Information  of  the  felony,  and  the 
felons  when  overtaken,  are  Informed  of 
the  felony,  that  they  are  believed  to  be 
the  perpetrators,  and  that  they  must 
return  under  arrest,  but  before  either 
is  seized,  one  rids  himself  of  the  stolen 
property,  whereupon  they  kill  the  pur- 
suer, the  killing  is  murder,  and  not 
manslaughter. — Brooks  &  Orme  v. 
(Commonwealth,  61  Pa.  St.  352.  100  Am. 
Dec.  645.  For  a  discussion  of  arrest 
by  a  private  person  without  warrant, 
see  note  to  Fames  v.  The  State,  44  Am. 
Dec.  at  page  293:  also  note  American 
&  English  Encyclopedia  of  Law  (First 
Ed.).  Vol.  1,  page  741. 


^elioM  9340.  magistrate  may  Order  Arrest:  A  mag- 
re  may  orally  order  a  peace  officer  or  private  person  to  arrest  any 
committing  or  attempting  to  commit  a  public  oflfense  in  the  pr»> 
»  of  such  magistrate. 


r  R.  S.  Sec.  7542:  1864.  Ist  Ses.  p. 
lee.  136. 

I  commission  of  a  criminal  assault 
?  presence  of  one  known  to  be  a 
e  of  the  peace  will  Justify  an  ar- 
►y  the  latter  of  the  offender  with- 
arrant,  and  without  giving  infor- 
»n  of  the  nature  of  the  charge. — 
of  N.  C.  V.  McAfee,  107  N.  C.  812, 
E.  435.  10  L.  R.  A.  607,  in  which 
It  was  held   that  a  man   striking 


his  wife  with  a  stick  from  four  to  five 
feet  In  length,  and  from  one  to  two 
inches  in  thickness,  when  so  near  an 
offlecer  that  the  latter  can  distinctly 
hear  the  conversation  and  the  sound  ot 
the  blow,  is  a  breach  of  the  peace  In 
the  presence  of  an  officer  within  a  rule 
permitting  an  arrest  without  warrant, 
although  the  officer  could  not  at  the 
time  see  the  parties  on  account  of 
darkness. 


action  5341.  ITIay  Snmmon  Assistance:  Any  person 
ing  an  arrest  may  orally  summon  as  many  persons  as  he  deems 
ssary  to  aid  him  therein. 

7  R  S.  Sec.  7543:   1864,  ist  Ses.  p.  See   note   to   Sec.   5142;    see  also  the 

3ec.  123.  subject  "Hue  and  Cry"  in  Am.  &  Eng. 

ise  comitatus:    Sees.  5152,  5158.  Enc'y  of  Law  (1st  Ed.),  Vol.  1.  p.  748. 

^etioa  ff949«    When   Arrest  mmy   be  ]!|ac|e;     If  tb^ 
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offense  charged  is  a  felony,  the  arrest  may  be  made  on  any  day,  and 
at  any  time  of  the  day  or  night.  If  it  is  a  misdemeanor,  the  arrest 
cannot  be  made  at  night  unless  upon  the  direction  of  the  magistrate, 
indorsed  upon  the  warrant. 

1887  R.  S.  Sec.  7544:   1864,  Ist  Ses.  p.  251,"  Sec.  124. 

Section  5343.  Arrest,  how  made:  The  person  making 
the  arrest  must  inform  the  person  to  be  arrested  of  the  intention  to 
arrest  him,  of  the  cause  of  the  arrest,  and  the  authority  to  make  it, 
except  when  the  person  to  be  arrested  is  actually  engaged  in  the 
commission  of  or  an  attempt  to  commit  an  offense,  or  is  pursued 
immediately  after  its  commission,  or  after  an  escape. 

1887  R.  S.  Sec.  7545;  1864,  Ist  Ses.  p.  quired,  must  produce  and  show  it;  but 

262,  Sees.  138.  134.  In  serving:  a  writ,  he  wHl  be  presumed 

FRESH  PURSUIT  OP  CRIMINAL,:  to  have  discharged  his  duty;  and  If  the 
The  words  "when  he  Is  pusued  Immc-  defendant  relies  upon  the  fact  that  he 
diately  after  escape,"  are  not  used  In  omitted  to  declare  the  authority  upon 
the  sense  of  the  escape  from  custody.  which  he  acted.  It  Is  a  proper  matter 
but  In  the  sense  of  flight  from  the  scene  of  defense. — State  v.  PYeeman,  8  Iowa. 
of  the  crime,  and  the  words  "Imme-  428,  74  Am.  Dec.  817.  The  statute  re- 
dlate  pursuit"  are  the  same  as  "fresh  quires  that  an  officer  should  Inform  a 
pursuit"  used  In  common  law  phrase  In  party  of  his  office  and  his  purjwse, 
criminal  cases. — People  v.  Pool.  27  Cal.  when  he  Is  In  the  execution  of  process, 
678.  If,  after  the  commission  of  a  but  if  the  officer  Is  known  to  the  de- 
felony,  the  guilty  parties  flee  to  avoid  fendant,  It  becomes  an  Idle  formality 
arrest  and  within  three  or  four  hours  to  announce  his  office. — People  v.  Naah, 

are  pursued  by  officers  for  the  purpose      1  Idaho.  206.  

of  apprehending  them,  and  the  officers  POWER      OF      PERSON      OTHER 

by  diligent  pursuit  overtake  them  at  a  THAN  SHERIFF:     A  person  deputed 

distance   of   12    miles    from    the    place  to  serv^e  a  writ  has  all  the  powers  of  a 

where  the  crime  was  committed,  this  Is  sheriff  In  serving  or  executing  any  pro- 

immedlate  or  fresh  pursuit  of  the  crlm-  cess,  except  that  he  Is  not  to  be  recog- 

Inals. — Id.  nized  or  obeyed  as  sheriff  or  known  of- 

DUTT  TO   INFORM  DEFEJ^DANT  fleer,  but  must  show  his  authority,  and 

OP  AUTHORITY  TO  MAKE  ARREST:  make  known  his  business,  if  required. 

In  making  an  arrest,  the  officer  must  by  the  party  who  has  obeyed  the  same. 

Inform  the  defendant  that  he  acts  under  — ^Burton  v.  Wilkinson,  18  Vt.   186,  46 

the  authority  of  a  warrant,  and  If  re-  Am.  Dec.  14.'>. 

Section  5344.  Warrant  mnst  be  Shown:  If  the  per- 
son making  the  arrest  is  acting  under  the  authority  of  a  warrant,  he 
must  show  the  warrant,  if  required. 

1887  R.  S.  Sec.  7546;  1864,  Ist  Ses.  p.  making:  an  arrest,  where  the  statute  re- 

251,  Sec.  127.  quires  the  warrant  to  be  exhibited  on 

A  warrant  In  the  hands  of  a  marshal  request  of  the  person  arrested. — Cabell 

or   sherllT   will    not   Justify    a    deputy,  v.  Arnold.  86  Tex.  102,  22  L.  R.  A.  87. 
who  does  not  have  possession  of  It,  In 

Section  5345.     ll^hat  Force  may  be  JJnedi     When  the 

arrest  is  being  made  by  an  officer  under  the  authority  of  a  warrant, 
after  information  of  the  intention  to  make  the  arrest,  if  the  person 
to  be  arrested  either  flees  or  forcibly  resists,  the  officer  may  use  all 
necessary  means  to  effect  the  arrest. 

1887  R.  S.  Sec.  7547;  1864,  1st  Ses.  p.251.  Sec.  128. 

Section  534«.  Doors  and  liVindows  may  be  Broken, 
when:  To  make  an  arrest,  if  the  offense  is  a  felony,  a  private  per- 
son, if  any  public  offense,  a  peace  officer,  may  break  open  the  door 

or  window  in  which  thfl  person  to  be  arrested  is,  or  in  which  there  if 
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nable  grounds  for  believing  him  to  be.  after  having  demanded 
ttance  and  explained  the  purpose  for  which  admittance  is  desired. 


'  R.  S.  Sec.  7548;  1864.  Ist  Sea.  p. 
«C8.  132,  139. 

HT  TO  BREAK  DOORS:  Doors 
louse  In  which  defendant  dwells 
lawfully  be  broken  open  by  of- 
to  effect  his  arrest;  but  another 
1  obstructing:  the  officer's  entrance 
^arch  will  make  himself  particeps 
lis,  althousrh  defendant  was  not 
In  the  house. — Hawkins  v.  Com- 
ealth,  14  B.  Monroe,  395,  61  Am. 
.47.    The  rigrht  to  break  the  outer 

includes  the  right  to  break  the 
doors  to  effect  an  arrest.  An  of- 
lavingr  full  criminal  process  in  his 

is  no  trespasser,  though  he  fails 
1  defendant;  and  to  obstruct  him 
awful. — Id.  But  he  cannot  break 
ouse  of  a  third  person  to  arrest 
ninal  not  dwelling  there,  unless 
person  is  actually  In  the  house. — 
je  note  on  subject  of  arrest.  61  Am. 
p.  151.  The  maxim  that  "every* 
house  is  his  castle"  applies  to  ar- 
n  civil,  but  not  In  criminal  ac- 
— Barnard  v.  Bartlett,  10  Gush. 
r  Am.  Dec.  123.  The  above  state- 
that  one  can  not  break  the  house 
other,  unless  the  criminal  Is  ac- 


tually there,  must  be  qualified  by  those 
cases  in  which  the  officer  has  reason- 
able cause  to  believe  that  such  person 
Is  in  the  dwelling  house  of  another,  and 
in  such  cases,  after  notifying  the  owner 
that  he  has  a  warrant  against  a  person 
In  the  house,  and  upon  demanding  en- 
trance is  refused,  has  a  right  to  enter 
the  outer  door  of  the  house  by  2orce 
for  the  purpose  of  serving  the  warrant 
and  he  can  not  be  treated  as  a  tres- 
passer, although  he  has  failed  to  notify 
the  owner  of  the  house  whom  the  per- 
son sought  to  be  arrested  !s,  no  inquiry 
having  been  made  in  relation  thereto, 
and  In  fact  the  p*jrson  sought  for  is 
not  there. — Commonwealth  v.  Reynolds, 
120  Mass.  190,  21  Am.  Rep.  510.  A  po- 
liceman has  no  right  to  arouse  the  fam- 
ily of  a  respectable  citizen,  after  they 
have  retired  for  the  night,  and  force 
an  entrance  of  the  house  upon  the  mere 
statement  of  some  person  to  him  that 
he  has  heard  that  a  w^oman  of  bad 
character  Is  stopping  in  the  house. — 
Bailey  v.  Ragatz,  50  Wis.  554.  7  N.  W. 
564,  36  Am.  Rep.  862:  see  also  Mc  Len- 
non  V.  Richardson,  15  Gray,  74,  77  Am. 
Dec.  353. 


ciion  9947.  When  Detained  within,  may  Breali 
nD^or,  etc:  Any  nerson  who  has  lawfully  entered  a  house 
he  purpose  of  making  an  arrest,  may  break  open  the  door  or 
ow  thereof  if  detained  therein,  when  necessary  for  the  purpose 
)eratingf  himself,  and  an  officer  may  do  the  same  when  necessary 
he  purpose  of  liberating  a  person  who,  acting  in  his  aid,  law- 
entered  for  the  purpose  of  making  an  arrest,  and  is  detained 
in. 

'  R  S.  Sec.  7549;   1864,  1st  Ses.  p.  252.  Sec.  180. 

«tion  5348.  Weapons  t#  be  1  alien:  Any  person 
ng  an  arrest  may  take  from  the  person  arrested  all  offensive 
tons' which  he  may  have  about  his  person,  and  must  deliver  them 
e  magistrate  before  whom  he  is  taken. 

only  when  there  is  probable  frround  for 
believing  that  it  is  connected  with  the 
offense  charged,  or  may  be  used  as  evi- 
dence on  his  trial.  And  the  Supreme 
Court  of  New  Hampshire,  in  Closson  v. 
Morrison,  47  N.  H.  482,  93  Am.  Dec.  459, 
holds  that  the  officer  may  search  the 
prisoner  to  ascertain  if  deadly  weapons, 
money,  or  articles  of  value  are  on  his 
person,  or  in  his  possession,  by  means 
of  which  the  prisoner  might  commit 
violence  or  effect  his  escape,  and.  If 
found,  may  seize  and  hold  them  until 
the  prisoner  is  discharged,  or  until  they 
are  otherwise  properly  dUpopied  of, 


r  R.  S.  Sec.  7550. 

Supreme  Court  of  Iowa,  in  Com- 
al Exchange  Bank  v.  McLeod,  65 
665,  19  N.  W.  329,  22  N.  W.  919.  In 
•uing  a  section  of  the  Code,  very 
,r  to  this  section,  held,  that  the 
•  making  the  arrest  was  not  pre- 
I  thereby  from  taking  off  tbe  per- 
f  the  prisoner  other  property  than 
sive  weapons,"  but  that  he  might 
I  him  and  take  from  him  all  prop- 
vhich  might  be  used  by  the  pris- 
in  effecting  his  escape.  In  ex 
Hum,  92  Ala.  102,  9  So.  515.  13  L. 
120,  the  court  held  that  money  can 
Un  from  t  prisoner  under  arrest, 


240  RETAKING  AFTER  ESCAPE— EXAMINATION  Ch.  COXIW 

Section  5949.  Biity  of  Private  Person  who  MakM 
Arrest:  A  private  person  who  has  arrested  another  for  the  com- 
mission of  a  public  offense  must,  without  unnecessary  delay,  take 
the  person  arrested  before  a  magistrate,  or  deliver  him  to  a  peace  offi- 
cer. 

1887  R.  S.  Sec.  7551;   1864,  Ist  Ses.  p.  253,  Sec.  140. 

Section  5350.    Persons  Arrested  without  l¥amint: 

When  an  arrest  is  made  without  a  warrant  by  a  peace  officer  or  pri- 
vate person,  the  person  arrested  must  without  unnecessary  delay,  be 
taken  before  the  nearest  or  most  accessible  magistrate  in  the  county 
in  which  the  arrest  is  made,  and  an  information,  stating  the  charge 
against  the  person,  must  be  laid  before  such  magistrate. 

1887  R.  S.  Sec.  7562. 

Section  5951.  Arrest  by  Telef^raph:  A  justice  of  the 
supreme  court  or  probate  judge  may  by  an  indorsement  under  his 
hand  upon  a  warrant  of  arrest,  authorize  the  service  thereof  by  tele- 
graph, and  thereafter  a  telegraphic  copy  of  such  warrant  may  be 
sent  by  telegraph  to  one  or  more  peace  officers,  and  such  copy  is  as 
effectual  in  the  hands  of  any  officer,  and  he  must  proceed  in  the 
same  manner  under  it  as  though  he  held  an  original  warrant  issued 
by  the  magistrate  making  the  indorsement. 

1887  R.  S.  Sec.  7668. 

Section  5959.     Must    Certify    as    Correct   and    File: 

Every  officer  causing  telegraphic  copies  of  warrants  to  be  sent  must 
certify  as  correct,  and  file  in  the  telegraph  office  from  which  such 
copies  are  sent,  a  copy  of  the  warrant  and  indorsement  thereon,  and 
must  return  the  original  with  a  statement  of  his  action  thereunder. 

1887  R.  S.  Sec.  7554. 

RETAKING  AFTER  ESCAPE  OR  RESCUE. 

Section  5953.  IVIay  be  Retalten  at  any  Time  or 
Piace:  If  a  person  arrested  escape  or  is  rescued,  the  person  from 
whose  custody  he  escaped  or  was  rescued,  may  immediately  pursue 
and  retake  him  at  any  time  and  in  any  place  within  the  State. 

1887  R.  S.  Sec.  7559;   1864,  1st  Sea.  p.  253.  Sec.  141. 

Section  5954.  ITIay  Breal£  Open  ir  Reftased  Admit* 
tance:  To  retake  the  person  escaping  or  rescued,  the  person  pur- 
suing may  break  open  an  outer  or  inner  door  or  window  of  a  dwell- 
ing house,  if,  after  notice  of  his  intention,  he  is  refused  admittance. 

1887  R.  S.  Sec.  7560;   1864.  let  Sea.  p.  253,  Sec.  142. 

EXAMINATION. 

Section  5935.     Defendant's  ^Right    to   Counsel,    etc: 

When  the  defendant  is  brought  before  the  magistrate  upon  an  arrest, 
either  with  or  without  warrant,  on  a  charge  of  having  committed  a 
public  offense,  the  magistrate  must  immediately  inform  bim  of  the 
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against  him,  and  of  his  right  to  the  aid  of  counsel  in  every 
Df  the  proceedings. 

I.  S.  Sec.  7665;  1864,  Ist  Sea.  p  tion  by  the  state  In  support,  thereof.— 
ec  148.  In  re  Stewart.  60  Kan.  781.  67  Pac  976. 

dant'8  right  to  counsel:     Const  SEPARATE  EXAMINATIONS  NOT 

lee.  18.  ALLOWED:  The  statute  does  not  con- 

RMATION  OF  CHARGE:  The  fer  on  one  Jointly  charged  with  another, 
is  informed  of  the  criminal  the  right  to  a  separate  examination  be- 
not  only  by  the  words  of  the  fore  a  magistrate. — People  v.  Bums.  181 
;  but  also  by  the  evidence  in-  CaL  529,  68  Pac  1096. 
1  at  the  preliminary  examina- 
tion 5356.  Time  to  Send  for  Counsel:  He  must 
low  the  defendant  a  reasonable  time  to  send  for  counsel,  and 
ne  the  examination  for  that  purpose,  and  must,  upon  the  re- 
3f  the  defendant,  require  a  peace  officer  to  take  a  message  to 
lunsel  in  the  township  or  city,  the  defendant  may  name.  The 
must,  without  delay  and  without  fee,  perform  that  duty. 

•I.  8.  Sec.  7566;  1864.  1st  Ses.  p.  258,  Sec.  144. 

lion  5957.     Examination,  when  to  Proeeed:      If 

fendant  requires  the  aid  of  counsel,  the  magistrate  must,  im- 
ely  after  the  appearance  of  counsel,  or,  if,  after  waiting  a  reason- 
ne  therefor,  none  appears,  proceed  to  examine  the  case. 

I.  S.  Sec.  7667;  1864,  1st  Ses.  p.  258,  Sec.  146. 

lion   5958.    liVhrn  to  be  Completed.      Postpone* 

!  The  examination  must  be  completed  at  one  session  unless 
Lgistrate,  for  good  cause  shown  by  affidavit,  postpone  it  The 
nement  cannot  be  for  more  than  two  days  at  each  time,  nor 
han  six  days  in  all,  unless  by  consent  or  on  motion  of  the  de- 
t. 

%.  S.  Sec.  7668;  1864,  1st  Ses.  p.  a  commitment  for  probable  catise,  de- 

I.  146.  fendant  has  received  no  material  prejn- 

lY  in  EXXAMTNATION,  EF-  dice;  and  the  indictment  will  not  there- 

DF:     A  person  who  is  arrestf^d  after  be  set  aside  on  the  grround  "that 

with  the  commission  of  a  crime  before  the  fllingr  thereof,  the  defendant 

her  state  with  the  view  of  his  had  not  been  legrally  committed  by  a 

irrendered  on  a  requisition  from  magristrate." — People  v.  Van  Horn,  119 

emor  of  that  other  state,  is  en-  Cal.  828.  61  Pac.  688. 
>  his  dischargre  if  his  examlna-  The  mere  fact  that  the  order  holding 

not  brougrht  on  before  a  magris-  the  accused  to  answer  for  a  crlnie  was 

thin  six  days. — Ex  parte  Rosen-  dated  October  4,  when  the  arrest  was 

Cat.  287.  Thougrh  this  section  made  September  17.  does  not  show  that 
I  that  a  preliminary  examina-  the  committingr  magristrate  had  lost 
ill  not  be  postponed  more  than  Jurisdiction  of  the  case  by  delay,  for 
I,  unless  by  defendant's  consent,  the  examination  may  have  been  pro- 
he  examininsr  magristrate  post-  ceeded  with  immediately  after  the  ar- 
he  examination  longer  than  six  rest  and  continued  until  the  order  was 
nd    the   defendant   remains   in  made. — People  v.  Ebanks,  117  Cat  662, 

for  a   short   period   after   six  49  Pac.  1049,  40  L.  R  A.  269. 
id  the  examination  proceeds  to 

tioM  5959.     Deftndant   to  be  Committrd,  when: 

DStponement  is  had,  the  magistrate  must  commit  the  defendant 
amination,  admit  him  to  bail  or  discharge  him  from  custody 
he  deposit  of  money  as  provided  in  this  Code,  as  security  for 
[)earance  at  the  time  to  which  the  examination  is  postponed, 
l|i  p,  PM  riWl  UI4(  Ut  Mil  p.MI«  MP,  MTi 
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EXAMINATION   BEFORE  WHOM.  another  magistrate  of  the  same  county. 

Where  one  charired  with  murder  has  without  a  second  warrant  of  arrest  al- 

been  arrested  and  taken  before  a  mag-  though  it  does  not  appear  why  the  pris- 

istrate  who  issued  the  warrant,  and  by  oner  was  not  examined  before  the  mag- 

him  committed  for  examination,  he  may  istrate  issuing  the  warrant. — ^Bx  parte 

be   examined  and  held  to  answer  by  Moan,  65  Cal.  216,  S  Pac  644. 

dection  S960.  Oommitinent,  Form  of:  The  commit: 
ment  for  examination  is  made  by  an  endorsement,  signed  by  the 
magistrate  on  a  warrant  of  arrest,  to  the  following  effect : 

"The  within  named  A.  B.  having  been  brought  before  me  under 

this  warrant,  is  committed  for  examination  to  the  sheriflF  of " 

If  the  sheriflF  is  not  present  the  defendant  may  be  committed  to  the 
custody  of  a  peace  officer. 

1887  R  S.  Sec.  7670;  1864.  1st  Sea.  p.  26S,  Sec  148. 

Section  S961.  Depositions  to  be  Read  on  Examiaa- 
tion:  At  the  examination,  the  magistrate  must  first  read  to  the 
defendant  the  depositions  of  the  witnesses  examined  on  taking  the 
information.  He  must  also  issue  subpoenas,  subscribed  by  him,  for 
witnesses  within  the  State,  required  either  by  the  prosecution  or  the 
defense. 

1887  R.  S.  Sec.  7571;  1864,  1st  Ses.  p.  254,  Sec.  149. 

Section  S969.  Examination  of  UTitnesses:  The  wit- 
nesses must  be  examined  in  the  presence  of  the  defendant,  and  may 
be  cross-examined  in  his  behalf. 

1887  R.  S.  Sec.  7572;   1864,  Ist  Ses.  p.  254.  Sec.  150. 

Section  S9«3.  Derendant's  UTitnesses:  When  the  exam- 
ination of  witnesses  on  the  part  of  the  people  is  closed,  any  witnesses 
the  defendant  may  produce  must  be  sworn  and  examined. 

1887  R.  S.  Sec.  7578.  People  v.  Kelley,  47  Cal.   125;   WUion 

DEPENDANT  AS  WITNESS:     The  v.  United  States.  162  U.  a  618-62J,  40 

accused  may  become  a  witness  for  or  L.  Ed.  1090;  but  he  can  not  be  cro«- 

asrainst  himself  at  the  preliminary  ex-  examined  as  to  any  facts  or  matters 

amination,  but  if  it  appears  that  his  not  testified  to  by  him  on  his  examin*- 

testimony  was  voluntary  and  free  from  tion  in  chief.— People  v.  O'Brien.  66  Cat 

undue  influence,  it  may  be  used  agralnst  602,  6  Pac.  695. 
him    on    the    trial    for    the    defense. — 

Section  S964.  Exclusion  of  VFitncsses:  While  a  wit- 
ness is  under  examination,  the  magistrate  may  exclude  all  witnesses 
who  have  not  be  examined.  He  may  also  cause  the  witnesses  to 
be  kept  separate,  and  to  be  prevented  from  conversing  with  each 
other  until  they  are  all  examined. 

oKc^^J  ^*  ®*  ®®^*  ^^^^'  ^^^^'  ^"^  ®®"'  P*  **^®  ^^^^^  ®^  ^^^  ^^^^  excludlnir  Wffl 

Tr;^^^  TT^iJA.,  ^rom  the  court  room.  whUe  other  wlt- 

EXCLUSION  OF  WITNESSES:  The  nesses  were  under  examination,  is  no 

exclusion  of  witnesses  from  the  court  grround  for  rejecting  his  tesUmony.  Ht 

room  during  a  trial  is  a  matter  resting  may  be  punished  for  contempt,  but  » 

in  the  discretion  of  the  court.— People  party  can  not,  without  fault  on  his  oi« 

y.  Garnett,  29  Cal.  622:  People  v.  Sam  part,  be  deprived  for  such  disobedience 

Lung.  70  Cal.  515.  11  Pac.  673;  but  the  of  the  testimony  of  the  witness.— ?«>- 

circumstance  that  a  witness  remains  in  pie  v.  Boscovltch,  20  ClU,  486*  PaTlt  T, 

the  court  room  and  hears  the  evidence  Byrd.  94  Ir>d.  626, 

o(  otli^r  wltnesies,  |n  disobedience  to  .        •       ' 
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lion  S96S.    llTho  may  be  Present  al  Examination: 

agistrate  must  also,  upon  the  request  of  the  defendant,  exclude 

:he  examination  every  person  except  his  clerk,  the  prosecutor 

is  counsel,  the  attorney  general,  the  prosecuting  attorney  of 

unty,  the  defendant  and  his  counsel,  and  the  officer  having 

"endant  in  custody. 

I.  8.  Sec.  7575;  1864,  lot  Ses.  p.  walvlnir  h\n  rlffht  to  a  public  examl* 

!.  158.  nation  before  a  mafflstrate:  and  he  can 

constitutional    iruarantee   of   a  not  complain  of  an  order  excluding  the 

and  public  trial  to  one  chnrire>l  public  made,  on  his  request  as  required 

Ime  (Constitution,  Art.  I,  Section  by  this  section. — People  v.  Tarbox,  116 

not  prevent  the  defendant  from  Cal.  67,  46  Pac.  896. 

tion  5966.    Testimony,  how  Taken  and  Aathenti- 

:  In  all  cases  which  must  afterwards  be  investigated  by  the 
jury,  or  prosecuted  by  information,  the  examination  must  be 
unless  the  person  charg^ed  with  the  offense  shall  waive  his 
:o  such  examination  and  cannot  be  unreasonably  delayed  by 
party,  and  the  testimony  must  be  reduced  to  writing  as  a 
:ion,  by  the  magistrate,  or  under  his  direction,  and  authenti- 
n  the  following  form : 

It  must  state  the  name  of  the  witness,  his  place  of  residence, 
5  business  or  profession ; 

It  must  contain  the  questions  put  to  the  witness  and  his  an- 
thereto.  each  answer  being  distnctly  read  to  him  as  it  is  taken 
and  beinsr  corrected  or  added  to  until  it  conforms  to  what  he 
s  is  the  truth; 

If  a  question  put  be  obiected  to  on  either  side  and  overruled, 
witness  declines  answering  it,  that  fact,  with  the  eround  on 
the  question  was  overruled  or  the  answer  declined,  must  be 

The  deposition  must  be  siened  by  the  witness,  or  if  he  refuses 
I  it,  his  reasons  for  refusing  must  be  stated  in  writing  as  he 

t; 

Ft  must  be  signed  and  certified  by  the  magistrate, 

L  S.  Sec.  7576.  tratp.—T^ timer  v.  State.  66  Neb.  609,  76 
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:titlon8  bv  in'^frtment  or  Infor-  *_.  '        1          -            „    , 

Chap.  CCXXIX.  T^«  r"'^-";  »'  »  PreHnHn.ry  j;^«">I- 

Pflttnn  1b  tnT>tnTnonrt  onlv  to  a  fln*1'»'^r 

THB   OF  PRKT^TMTNART  EX-  bv  the  TnnprlJ»trPt«>  t^nt  there  Is  snm- 

nON:   The  preliminary  examl-  cX^vt  cause  for  holdlnsr  the  acc"sM  to 

ponlred  as  a  condition  precedent  nnpiw^^r.  —  He*^    v.     Oregron     German 

llnff  of  an  Information  airalnst  Bp»^'''»»'«»'  r'o.  mr.>,  49  "Pac.  P^*. 

1.  Is  In  no  sense  a  trial  of  the  P^'OCFi^nrNGS      PT      IN^^OPMA.- 

but  Its  ohiert  Is  merely  to  as-  TTON:     R-rtlon  8.  Article  I.  Constftu- 

whether  the  crime  charpred  has  tl'^n   of  I'^nho.   a^^thorl'^M   nmret^'^lnflrs 

mmltted,  and.  If  so.  If  there  Is  e»ti>er  hv  Indictment  or  bv  Information. 

»  cause  to  believe  thnt  the  ac-  This   se'^tlon.    In    connection    with   the 

ommltted    It.     The   rlsrht   to   a  art  of  the  l»Klalat"»^  passed  to  carry 

ary  examination  armrded  to  a  l^^to  efTert  the  pr'^'«''«lors  of  BaH  sf»c- 

iccused  of  crime,  before  an  In-  tlon  ^wee  F?ertIors  R?27  to  R384.  Incln^fve, 

m  can  be  filed  aealn^t  him,  Is  a  of  thf«»  Pr>*^o>,  anthnrl'^ed  a  pm^p^'^inij 

prlvllegre   which    the   accused  bv  informptlon  onlv  where  a  d*»f*ndant 

live.     A   ppr«»on    accused    of   a  has  ha*'  a  preliminary  examination,  as 

alves  his  rl^ht  to  a  nrHImlnary  prescribed     In     th|«i    chapter,    or    has 

tlon  accorded  to  him  by  plead-  waived  such  eTamlnPtlon.  r^r  la  n  ^1«l• 

tr  Mort  tht  •xamlnlnf  mlV(«*  tlv«  from  Juitlot.— Statt  v.  ISniUliwaU«i 
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2  Idaho.  857.  27  Pac.  781;  State  v.  Far- 
lis  (Idaho).  61  Pac.  772.  A  complaint 
before  a  Justice  of  the  peace  charffinff 
assault  with  Intent  to  kill,  followed  by  a 
warrant  of  arrest  which  recites  such 
complaint  In  full,  with  docket  entries 
showing  arraignment,  plea  of  not 
guilty,  flndlngrs  of  the  commission  of 
such  offense,  and  probable  cause  to  be- 
lieve the  defendant  guilty  thereof,  to- 
gether with  orders  of  commitment  and 
fixing  the  amount  of  ball,  are  sufficient 
evidence  of  a  preliminary  trial. — State 
V.  Countryman,  57  Kan,  815,  48  Pac.  187. 
As  further  evidence  of  preliminary 
trlaL  see  State  v.  Clark  (Idaho),  35  Pac 
710. 

TECHNICALITIES  OR  DEFECTS: 
Technicalities  or  defects  In  the  prelim- 
inary examination  of  a  defendant  will 
not  render  It  invalid,  unless  they  actu- 
ally prejudice  the  defendant,  or  tend  to 
his  prejudice,  in  respect  to  some  sub- 
stantial right. — State  v.  Clark  (Idaho), 
35  Pac.  710.  Mere  irregularity  or  In- 
formalities before  a  committing  magis- 
trate, which  do  not  deprive  the  de- 
fendant of  any  substantial  right  will 
not  warrant  the  quashing  of  an  infor- 
mation.— People  V.  Rodrlgo.  69  Cal.  601, 
11  Pac.  481.  The  omission  of  the  dis- 
trict attorney  and  magistrate  upon  a 
preliminary  examination,  to  ask  a  wit- 
ness for  the  prosecution  his  profession 


or  business  is  not  prejudicial  to  the  da 
fendant. — Id. 

CAN  NOT  BIND  OVER  FOR 
DEMEANOR:  The  act  of  a  Justice  m 
the  peace,  who  holds  a  preliminary  em 
amlnatlon  of  one  accused  of  a  mlsd* 
meaner,  and  binds  him  over  to  the  dU 
trlct  court.  Is  a  nullity,  and  the  latt« 
court  acquires  no  Jurisdiction  until 
information  Is  subsequently  filed  In  Mt 
— In  re  Crandall,  59  Kan.  671,  54  P^«. 
686. 

CAN  NOT  USE  EVIDENCE  UPOjv 
TRIAL:      The   admission   as   evidex^ce 
upon  the  trial  of  a  person  charged  wf  th 
a  criminal  offense,  of  the  depositions  of 
witnesses  taken  on  the  preliminary  ex- 
amination of  such   person   upon  such 
charge,   is   not   permissible   under  the 
statutes  of  Idaho  (overruling  Territory 
v.  Evans,  2  Idaho,  627.  28  Pac  282).— 
State  V.  Potter  (Idaho),  57  Pac  431. 

JUSTICE  MAY  COMPLETE  REC- 
ORD: After  a  Justice  of  the  peace  hu 
certified  to  the  court  the  record  of  a 
preliminary  examination  of  an  accused 
person,  held  by  him  for  trial  upon  u 
charge  of  crime,  he  may,  upon  such 
trial,  by  leave  of  the  court,  complete 
such  record  in  any  respect  in  which  it 
is  deficient,  by  additional  entries  there- 
in, not  inconsistent  with  the  record  u 
previously  made  and  certified. — State  v. 
Geary,  58  Kan.  502,  49  Pac  596. 


Section  S967.     Depositions,  by  VFtiom  and  liow  Kept: 

The  magistrate  must  keep  the  depositions  taken  on  the  information 
or  on  the  examination,  until  they  are  returned  to  the  proper  court; 
and  must  not  permit  them  to  be  examined  or  copied  by  any  person 
except  a  judge  of  a  court  having  jurisdiction  of  the  offense,  or 
authorized  to  issue  writs  of  habeas  corpus,  the  attorney  general,  or 
the  prosecuting  attorney,  and  the  defendant  and  his  counsel. 

1887  R.  S.  Sec.  7577. 

Section  S968.  Defendant,  wlien  and  liow  Diseliarged: 

If,  after  hearing  the  proofs,  it  appears  either  that  no  public  offense 
has  been  committed  or  that  there  is  not  sufficient  cause  to  believe 
the  defendant  guilty  of  a  public  offense,  the  magistrate  must  order 
the  defendant  to  be  discharged,  by  an  indorsement  on  the  deposition 
signed  by  him,  to  the  following  effect:  "There  being  no  sufficient 
cause  to  believf*  the  within  named  A.  B.  guilty  of  the  offense  within 
mentioned,  I  order  him  to  be  discharged." 

1887  R.  S.  Sec.  7578;  1864,  Ist  Ses.  p.  255,  Sec  159. 

Section  S969.     HTlien  and  liow  to  be  Committed:     If, 

however,  it  appears  from  the  examination  that  a  public  offense  has 
been  committed,  and  there  is  sufficient  cause  to  believe  the  defend- 
ant guilty  thereof,  the  magistrate  must  endorse  on  the  depositions 
an  order,  signed  by  him,  to  the  following  effect :  *'It  appearing  to 
m«  that  tb^  Pifensf  in  the  within  depositions  m^^^ontd  (Qf  m 
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ei  according  to  the  fact,  stating  generally  the  nature  thereof), 
sen  committed,  and  that  there  is  sufficient  cause  to  believe  that 
ithin  named  A.  B.  guilty  thereof,  I  order  that  he  be  held  to 
r  the  same." 


R  S.  Sec.  7579;   1864.  Ist  Ses.  p. 
!C.   160. 

MITMENT:  If  it  appears  on  an 
ation  of  a  person  before  a  com- 
r  magistrate  that  the  prisoner 
ty  of  felony,  although  different 
bat  specified  in  the  warrant  of 
it  is  the  duty  of  the  officer  to 
;  the  prisoner  for  trial*  for  tht» 
for^  which  he  appears  to  be 
-People  V.  Smith,  1  Cal.  9. 

BR  OP  COMMITMENT:  An  or- 
commitment  made,  in  writing, 
tered  in  the  docket  of  the  corn- 
magistrate,  is  valid,  although 
orsed  on  the  depositions  taken 
preliminary  examination. — State 
c  (Idaho),  35  Pac.  710;  ex  parte 
in,  19  Cal.  133;  People  v.  Tarbox, 
.  57,  46  Pac.  896.  The  requlre- 
lat  the  order  requiring  defendant 
^er  on  preliminary  examination 
e  indorsed  on  the  deposition  Is 
itly  complied  with  by  an  in- 
}nt  thereof  on  the  complaint. — 
V.  Sehom,  116  Cal.  508,  48  Pac. 
the  same  effect  Is  People  v.  Do- 
Cal.  815,  81  Pac.  107;  People  v. 
64  Cal.  212,  80  Pac.  628.  An 
»f  commitment  indorsed  ui>on 
osltions  taken  at  the  examlna- 
d  not  upon  the  depositions  ac- 
3ring  the  original  Informatt'^n, 
Id  to  comply  with  this  section 
le  V.  Hardlsson,  61  CaL  878.  An 
er  reduced  to  writing  by  the  re- 
emd  not  signed  by  the  judge,  is 
)mpllance  with  the  statute,  and 
justify  the  overruling  of  a  mo- 
set  aside  the  information  for 
a  legal  commitment  by  a  mag  - 
-People  V.  Wilson.  93  CaL  877, 
1061. 

TCIENCY  OF  ORDER:  U  an 
f  commitment  be  sufflcient  In 
ce.  it  will  be  held  good  on  ha- 
jrpus,  altliough  it  contain**! 
lan  Is  necessary  to  be  stated 
The  unnecessary  matter  will 
rded  as  surplusage. — People  v. 
L  Cal.  9.  The  failure  of  a  com- 
t  for  murder  to  give  the  name 
Derson  alleged  to  be  murdered 
defect  which  entitles  a  prisoner 
icharge,  if  the  order  for  com- 
,  and  commitment  are  otherwise 
regular,  and  the  complaint  and 
3ns  showing  the  offense  are 
(d,  although  not  until  a  subse- 
ly.  The  complaint  and  deposi- 
imlsh  the  information  upon 
iture  action  is  based. — Ex  parte 


Walpole,  85  CaL  362,  24  Pac.  657.  An 
order  of  commitment  was  held  suffi- 
cient under  California  section  Identical 
with  this  section  in  the  following  cases  : 
Ex  parte  Moan,  65  CaL  216,  8  Pac.  644* 
People  V.  McCurdy,  68  CaL  576,  10  Pnc. 
207. 

DESIGNATION  OP  OFFENSE  BY 
MAGISTRATE:  On  the  preliminary' 
examination  of  a  person  charged  with 
having  committed  a  public  offense,  the 
committing  magistrate  may  ho!d  the 
defendant  to  answer  for  any  offense 
which  the  evidence  shows  him  t»i  have 
committed;  and  his  power  In  this  le- 
spect  is  not  limited  to  such  offenjes  as 
are  embraced  within  the  crime  :harg«>d 
in  the  complaint — People  v.  Whe3'er, 
78  CaL  252,  14  Pac.  796.  The  district 
attorney  may  proceed  by  informatJon 
against  a  defendant,  for  any  offense 
appearing  by  the  depositions  taken  on 
the  preliminary  examination  to  hjve 
been  committed;  he  is  not  confined  to 
filing  an  information  for  the  off'mf>e 
designated  by  the  magistrate.- People 
V.  Lee  Ah  Chuck,  66  CaL  662,  6  Pac. 
859;  ex  parte  Keil,  85  CaL  809.  24  Pac. 
742. 

VARIANCE  BETWEEN  COMMjT- 
MENT  AND  COMPLAINT:  The  regu- 
larity of  the  information  does  not  de- 
pend upon  the  complaint,  but  upon  the 
commitment;  and  even  If  the  offense 
charged  in  the  information  Is  totally 
different  from  that  laid  In  the  com- 
plaint, that  fact  does  not  aftect  the  suf- 
ficiency of  the  information. — People  v. 
Staples,  91  CaL  28,  27  Pac.  628;  see  in 
connection  with  this  case,  ex  parce 
Walpole,  85  CaL  862,  24  Pac.  808. 

AMENDMENT  OF  DEFECTIVE 
COMMITMENT:  Where  a  proper  or- 
der holding  a  defendant  to  answer  is 
indorsed  upon  the  depositions  by  the 
committing  magistrate,  he  can  at  any 
time  amend  the  words  of  the  commit- 
ment so  as  to  make  them  fully  and  for- 
mally descriptive  of  the  offense  proved 
by  the  deposition. — Ex  parte  Kell,  85 
CaL  309,  24  Pac.  742;  People  v.  Thomp- 
son. 84  Cal.  598,  24  Pac.  884. 

DEFECTIVE  COMMITMENT,  RE- 
EXAMINATION: Where  on  habeas 
corpus  an  offense  charged  is  so  defec- 
tively set  forth  In  the  warrant  of  com- 
mitment that  the  party  can  not  be  held 
thereunder,  but  it  appears  from  the  pa- 
pers that  he  ought  not  to  be  discharged, 
the  Judge  hearing  the  application  ought 
to  hold  the  party  for  examination. — Ex 
parte  Branlgan,  19  Cal.  188. 
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Section  5970.  Order  Tor  €oininilinent:  If  the  offense  is 
not  bailable,  the  following  words  must  be  added  to  the  indorsement; 
"And  he  is  hereby  commited  to  the  sheriff  of  the  county  of ' 

1887  R.  S.  Sec.  7680;  1864,  Ist  Sea.  p.  Offenses  not  bailable:    Sec.  6328. 

255,  Sec.  161. 

Section  5971.    Order  for  Baii  on  €oniniilnient:  If 

the  offense  is  bailable,  and  the  defendant  is  admited  to  bail,  the 
following  words  must  be  added  to  the  order  endorsed  on  the  deposi- 
tioo:  **And  that  he  is  admitted  to  bail  in  the  sum  of dol- 
lars, and  is  committed  to  the  sheriff  of  the  county  of 

until  he  gives  such  bail." 

1887  R.  S.  Sec.  7581;  1864,  Ist  Sea.  p.  Bail:     Sec.  5326  et  seq. 

256,  Sec.  168.  Bailable  offense's:     Sees.  5328,  &S29. 

Section  5979.  €oniniilnient,  liow  made  and  to  wliom 
Deiivered:  If  the  magistrate  order  the  defendant  to  be  committ^, 
he  must  make  out  a  commitment  signed  by  him,  with  his  name  of 
office,  and  deliver  it,  with  the  defendant,  to  the  officer  to  whom  he 
is  committed,  or,  if  that  officer  is  not  present,  to  a  peace  officer,  who 
must  deliver  the  defendant  into  the  proper  custody,  together  with 
the  commitment. 

1887  R.  S.  Sec  7582;  1864,  1st  Ses.  p.  People  v.  Sehorn,  116  CaL  503,  48  Pac_ 

256,  Sec.  164.  495. 

COMMITMENT  OR  BINDING  OVER  A  defect  In  a  commitment,  in  describ — 

OF    ACCUSED:      The    fact    that    de-  ing  the  offense  charged  upon  which  the^ 

fendant  was  committed  on  preliminary  defendant  is  held  to  answer,  is  imma — 

examination  on  the  order  holding  him  terial,  if  the  offense  is  sufficiently  de — 

to  answer,  without  a  formal  commit-  scribed    in    the    order    indorsed    upo^H 

ment  running  to  the  sheriff,  as  required  the  deposition. — Ex   parte  Estrado,  8- 

by  Pen.   Code,  is  material  only  while  Cal.  316,  26  Pac.  209;  see  further  on  thL-a 

he  is  in  custody  thereunder,  and  Is  not  subject  notes  to  Section  5269. 
ground  for  a  reversal  of  a  conviction. — 

Scclidn  5973.     Commif mcnt,   Form  of:     The  commi= 

ment  must  be  to  the  following  effect :    "County  of (as  the  ca^= 

may  be).    The  State  of  Idaho  to  the  sheriff  of  the  county  of 

An  order  having  been  this  day  made  by  me,  that  A.  B.  be  held  ^^ 
answer  upon  a  charge  of  (stating  briefly  the  nature  of  the  offen&^  «• 
and  giving  as  near  as  may  be  the  time  when,  and  the  place  whe  -^m: 
the  same  was  committed),  you  are  commanded  to  receive  him  in  ^< 
your  custody  and  detain  him  until  he  is  legally  discharged. 

Dated  this day  of ,  nineteen 

1887  R.  S.  Sec.  7583;  1864,  1st  Ses.  p.  without   bail,   it   will  be   presumed,        in 

256,  Sec.  165.  the  absence  of  a  showing  to  the  cos- 

WARRANT      OF      COMMITMENT.  trary,  that  a  warrant  of  commitm&'Bt, 

PRESUMPTION:     In  a  prosecution  for  as  required  by  this  section,  was  m^<I« 

murder,  where  the  order  for  commit-  out  and  delivered  to  the  proper  offlcr«r, 

ment    indorsed    upon    the    depositions  and   that  it  contained   every  essen^i^i 

taken  before  a  committing  magistrate,  requisite. — People  v.  McCurdy,  68  C^l 

provides   that   the   defendant  be   com-  576,  10  Pac.  207. 
mitted  to   the   custody  of  the   sheriff, 

Section  S974.  IJnderlaking  of  Wilncsses  to  Appear^ 
etc:  On  holding  the  defendant  to  answer,  the  magistrate  may  take 
from  each  of  the  material  witnesses  examined  before  him  on  the  part 
of  the  people  a  written  undertaking,  to  the  effect  that  he  will  appear 
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jstify  at  the  court  to  which  the  depositions  and  statements  are 
sent,  or  that  he  will  forfeit  the  sum  of  five  hundred  dollars. 

R.  S.  Sec.  7584;  1864,  Ist  Sea.  p.  trate,  an  undertaking  with  sureties  to 

c  166.  appear  and  testify.    The  power  to  re- 

LT      WITNESSES      MAY      BB:  quire  undertakings,  as  provided  In  this 

:    The  court  is  not  authorized  to  section.  Is  confined  to  witnesses  who 

rem  a  witness,  who  was  not  ex-  are    examined    before    a    committing 

before    a    committing   magis-  magistrate. — Ek  parte  Shaw,  61  Cal.  58. 

^tiOB  ff97S.    i^ecarily  for  Appearance  of  Witnesses: 

the  magistrate  or  a  judge  of  the  court  in  which  the  action  is 
ig  is  satisfied,  by  proof  on  oath,  that  there  is  reason  to  believe 
ny  such  witness  will  not  appear  and  testify  unless  security  is 
ed,  he  may  order  the  witness  to  enter  into  a  written  undertak- 
vith  sureties,  in  such  sum  as  he  may  deem  proper,  for  his 
ranee  as  specified  in  the  preceding  Section. 

R.  a  Sec.  7585;  1864,  1st  Ses.  p.  256.  Sec.  167. 

;tion  A976.  Infknts,  etc.,  to  giTe  deciirf ty:  Infants 
larried  women,  who  are  material  witnesses  against  the  defend- 
lay  be  required  to  procure  sureties  for  their  appearance,  as  pro- 
in  the  last  Section^ 

R.  S.  Sec  7586;  1864,  1st  Ses.  p.  256,  Sec.  168. 

ition  5977.      Witnesses  to  be  Committed,   wlien: 

witness,  required  to  enter  into  an  undertaking  to  appear  and  tes- 
ither  with  or  without  sureties,  refuses  compliance  with  the  order 
lat  purpose,  the  magistrate  must  commit  him  to  prison  until 
nplies  or  is  legally  discharged. 

R  S.  Sec.  7587;  1864,  1st  Ses.  p.  266,  Sec  169. 

;tion  S978.  Witnesses  Vnable  to  gi¥e  Seenrity 
be  Conditionaily  Kxamined:  When,  however,  it  satis- 
ily  appears  by  examination  on  oath  of  the  witness,  or  any  other 

1,  that  the  witness  is  unable  to  procure  sureties,  he  may  be 
nth  conditionally  examined  on  behalf  of  the  people.  Sucn 
nation  must  be  by  question  and  answer  in  the  presence  of  the 
iant,  or  after  notice  to  him,  if  on  bail,  and  conducted  in  the 
manner  as  the  examination  before  a  committing  magistrate  is 
ed  by  this  Chapter  to  be  conducted,  and  the  witness  thereupon 
:harged ;  but  this  Section  does  not  apply  to  an  accomplice  in  the 
ission  of  the  oflfense  charged. 

R  S.  Sec.  7588:  1864,  Ist  Ses.  p.  from  the  course  prescribed  by  this  sec- 

2.  170.  tlon  and  by  Section  5266  for  taking  the 
DSITIONS,  WHEN  MAY  BE  deposition  of  a  witness  In  a  criminal 
<I:  When  a  witness  for  the  peo-  case  who  Is  unable  to  secure  sureties 
a  criminal  case  is  required  to  for  his  appearance  at  the  trial,  renders 
ito  an  undertaking  with  sureties  the  deposition  objectionable. — People  v. 
ar  and  testify,  and  Is  committed  Mitchell*  64  Cal.  85 :  People  v.  Ward»  105 
lure  to  comply,  and   It  appears  Cal.  652,  38  Pac.  945. 

is  unable  to  procure  sureties,  he  ADMITTING  DEPOSITION  IN  EVI- 

i  discharged  and  his  deposition  DENCE:     It  Is  not  error  to  admit  in 

5  forthwith  taken  on  behalf  of  evidence  a  deposition  taken  under  the 

pie. — People  v.  Lee,  49  Cal.  37.  provisions  of  this  section  in  a  criminal 

PUTE    MUST    BE    STRICTLY  case.— State  v.  White  (Idaho).  61  Pac. 

►WED:       Any     real     departure  617. 
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Section  5970.  IHaslstratM  to  Return  DeposiliMi, 
ete«9  to  Court:  When  a  magistrate  has  discharged  a  defendant 
or  has  held  him  to  answer,  he  must  return,  without  delay,  to  the 
clerk  of  the  court  at  which  the  defendant  is  required  to  appear,  the 
warrant,  if  any,  the  depositions,  and  all  undertakigs  of  bail  or  fo; 
the  appearance  of  witnesses  taken  by  him. 

1887  R.  a  Sec.  7689;  1864,  Ist  Sea.  p.  257,  Sec  172. 


CHAPTER  CCXXVUL 

PROCEEDINGS  AFTER  COMMITMENT  AND  BEFORE  IN- 
DICTMENT OR  INFORMATION. 


PRELIMINARY   PROVISIONS. 
Section. 

5280.  Prosecution  by  Indictment  or  in- 

formation. 

5281.  By  accusation  or  information. 

5282.  Accusations    must    be    found    in 

district  court. 
FORMATION  OF  GRAND  JURY. 
6288.  Who  may  challengre. 
6284.  Cause  of  challenge,  panel. 
5285.  Cause  of  challenge  to  an  individ- 
ual grand  juror. 
Manner  of  challenge. 
Decision  upon  challenges. 
Effect  of  allowing  a  challenge  to 

a  panel. 
Allowing  challenges  to  individual 

Jurors,  effect  of. 
Manner  of  filling  panel. 
6291.  Objections,  how  taken. 
5292.  Appointment  of  a  foreman. 
6298.  Oath  of  foreman. 
5294.\Oath  of  other  jurors. 
5295.  Charge  of  court. 
6296.  Retirement   of   grand   Jury,    dis- 
charge. 
5297.  Special  grand  jury. 
6298.  Order  for  special  jury. 
5299.  Order,  how  executed. 
6800.  Special  Jury,  how  formed. 


POWERS  AND  DUTIES  OF  GRAND 

JURY,  ETC. 
Section. 

5301.  Grand  jury,  powers  of. 

5302.  Presentment  defined. 

5303.  Indictment  defined. 

5304.  Foreman  may  administer  oaths. 

5305.  Evidence    received   before   grand 
jury. 

5306.  Grand  jury  not  bound  to  hear  evl' 
dence  for  defendant. 

6307.  Evidence  to  warrant  indictment* 

5308.  Juror's  knowledge  of  public  of^ 
fenses. 

5309.  Persons  imprisoned,  etc. 

5310.  Access  to  prisons. 

5311.  Who  may  be  present  at  session^ 
of  jury,  etc. 

5312.  Secrets  of  jury  to  be  kept,  etc 

5313.  Juror  not  to  be  questioned. 
PRESENTMENT     AND     PROCEED 

INGS  THEREIN. 
5814.  Presentment   must   be   made  b:=: 
twelve  Jurors. 

5315.  Must  be  presented  to  the  court. 

5316.  When  court  issues  bench  warran 

5317.  Bench  warrant,  by  whom  issuer 

5318.  Form  of  bench  warrant. 

5319.  Bench  warrant,  how  served. 

5320.  Proceedings  of  magistrate. 

Seclion  5980.  Prosecutions  by  Indiclment  or  Ii^ 
fbrmation:  All  public  offenses  triable  in  the  district  court,  mu:^ 
be  prosecuted  by  indictment  or  information  except  as  provided  S 
the  next  Section. 


5286. 
6287. 
6288. 

6289. 

5290. 


1887  R.  S.  Sec.  7600;  1864.  1st  Ses.  p. 
258,  Bee.  173,  **or  information,"  inserted 
by  Commission;  see  act  1891,  1st  Ses. 
p.  184. 

NO  CONSTITUTIONAL.  CONFLICT: 
The  provision  of  the  jstate  constitution 
(see  Idaho  Constitution,  Article  1,  Sec- 
tion 8)  permitting  prosecutions  for 
crime  by  information  is  not  repugnant 
to  the  fifth  amendment  of  the  Federal 
Constitution  providing  that  no  person 
shall  be  held  to  answer  for  a  capital 
or  other  Infamous  crime,  unless  on 
a  presentment  or  indictment  by  a  grand 
jury,  for  this  amendment  does  not  ap- 


ply to  prosecutions  for  crimes  again*-^ 
state  laws.  —  State  v.  Nordstr^^ 
(Wash.),  35  Pac.  382;  State  v.  Baldwm 
15  Wash.  15,  45  Pac.  650.  The  first  C.« 
amendments  of  the  Federal  ConsU^'*^ 
tion  are  limitations  upon  the  pow^i 
of  the  national  government  and  kb^ 
upon  those  of  the  states. — Barron  V' 
Baltimore,  7  Pet.  243;  Livingston  t. 
Moore.  7  Pet.  551;  Fox  v.  Ohio,  6  How. 
434;  Smith  v.  Maryland,  18  How.  71; 
Pearson  v.  YewdaU,  95  U.  S.  294. 

DUE  PROCESS  OF  LAW:  Due  pro- 
cess of  law  in  a  prosecution  for  a  fel- 
ony does  not  necessarily  includ*  an  is* 
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nt  by  a   ffrand   jury.     General  applicable  to  all  persons  and  communl- 

rovidinff  for  indictments  and  in-  ties  in  the  state,  without  discrimina- 

iona  as  concurrent  remedies  for  tion. — In  re  Dolph.  17  Colo.  35,  28  Pac. 

rosecution    of    criminal    offenses  470. 

bout  the  state  are  not  unconsti-  As   to   indictment  and   information: 

il,   when   surrounded   by   proper  See  Chapter  CCXXDC,  this  Code, 
tlons  and  safeguards,  and  made 

ctionASSl.  By  Accusation  or  Inrormation;  When  the 
sdings  are  had  for  the  removal  of  district,  county,  municipal, 
scihct  officers,  they  may  be  commenced  by  an  accusation  or  in- 
ition,  in  writing,  as  provided  in  Chapter  CCXXVI  of  Title 
I  of  this  Code. 

R.  S.  Sec  7601;  1864,  1st  Ses.  p.  they  may  be  commenced  by  an  accu- 
se 174,  "or  information/'  added  sation  in  writing,  as  provided  in  Sec- 
nmission;  see  act  1891,  Ist  Ses.  tions  758  and  752  (see  Sections  5188, 5197, 

this  Code)  does  not  authorize  a  private 

[OVAL  OF  BANK  EXAMINER:  person  lo  file  an  accusation  in  wriUng 

examiners  can  not  be  prosecuted  for  the  removal  of  a  city  trustee  for 

California  Penal   Code,   Section  official  misconduct  in  leasing  a  building 

ie  Section  5197,  this  Code),  pro-  and  letting  teams  to  the  city,  and  col- 

for  the  removal  of  public  officers  lecting   pay   therefor  from   the   latter, 

»fflce  for  malfeasance  or  neglect  since  Section  772  (see  Section  5197,  this 

r,  since  by  Sections  888,  889  (cor-  Code)  provides  for  proceedings  on  such 

ding  to  this  and  the  preceding  accusation  for  "charging  and  claiming 

i),  prosecutions  for  removal  can  illegal  fees  for  services  rendered  or  to 

>e    maintained    against    district,  be  rendered  in  his  office,"   or  neglect 

,  municipal,  or  township  officers.  "to  perform  the  official  duties  pertain- 

iirn  V.  Law,  111  Cal.  237,  43  Pac.  ing  to  his  office;"  and  for  other  wilful 

or  corrupt  misconduct  the  accusation 

VHOM  PRESENTED:    The  sec-  must  be  presented  by  the  grand  Jury, 

roviding  that  when  proceedings  as  provided  in  Section  758  (see  Section 

Ld   for   the   removal   of   district,  6183,  this  Code). — Crossman  v.  Lesher, 

,  municipal,  or  township  officers.  97  Cal.  382,  82  Pac.  449. 

clion  8989.  Accusations  must  be  Found  in 
rict  Court:  All  accusations  against  district,  county,  munic- 
nd  precinct  officers,  and  all  indictments  and  informations  must 
and  in  the  district  court. 

R.  S.  Sec  7202;  1864,  1st  Ses.  p.  ed  by  Commission;  see  act  1891,  1st 
c  175,  "and  information,"  insert-      Ses.  p.  184. 

lotion  5983.  HTho  may  Challenge:  The  people,  or  a 
n  held  to  answer  a  charge  for  a  public  offense,  may  challenge 
mel  of  a  grand  jury,  or  an  individual  juror. 

R  S.  Sec.  7607;  1864.  1st  Ses.  p.  to   challenge   the   array,   or  individual 

c  177.  Jurors,   the   authorities  are   hopelessly 

liLENOE.     WHEN     MAY     BE  In  conflict.— See  extensive  note  under 

Objections  to  members  of  a  Commonwealth  v.  Green,  as  reported  in 

Jury  or  to  the  array  can  not  be  12  Am.  St.  R.  at  page  907;  also  34  Am. 

by  the  plea  in  abatement,  but  St.  Rep.  foot  note  on  pages  705,  706. 
»e  raised  by  challenge  before  in-  Grand  Jury  defined:     Code  Civ.  Proc. 

nt  or  motion  to  quash. — Gibbs  v.  Sec.  3045. 

(N.  J.),   16  Vroom,   379,   46  Am.  Grand    Jury    required,    when:       Sec. 

32;  State  v.  Hamlin.  47  Conn.  95,  5333.  this  Code. 
.  Rep.  54.    As  to  the  proper  time 

ption  S984.  Cause  of  Challenge,  Panel:  A  chal- 
to  the  panel  may  he  interposed  for  one  or  more  of  the  following 
5  only: 

That  the  requisite  number  of  ballots  was  not  drawn  from  the 
lx)x  of  the  county ; 
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2,  That  notice  of  the  drawing  of  the  grand  jury  was  not  given; 

3.  That  the  drawing  was  not  had  in  the  presence  of  the  officers  des- 
ignated by  law. 


1887  R.  S.  Sec.  7608;  1864,  l8t  See.  p. 
268,  Sec.  178. 

NOT  A  CHALLENGE  TO  THE  AR- 
RAY: The  objection  that  persons  sum- 
moned are  constitutionally  Improper 
persons  from  whom  to  select  a  grand 
jury,  is  not  a  challenge  to  the  array. — 
People  V.  Duff.  1  N.  Y.  Cr.  307. 

INCOMPETENCY  OF  ONE  JUROR: 
A  challenge  to  the  panel  of  a  grand 
jury  on  the  ground  of  incompetency  of 
one  juror  thereof,  is  insufficient  as  not 


being  one  of  the  grounds  for  challenge 
given  by  Penal  Code.  Section  895  (thii 
section). — People  v.  Simmons,  119  CaL 
1,  50  Pac.  844. 

Drawing  from  jury  box:  Code  Civ. 
Proc.  Sec.  8065. 

Notice  of  the  drawing:  Code  Civ. 
Proc.  Sec.  8061. 

What  officers  to  be  present:  Code 
Civ.  Proc.  Sec.  8062. 

Effect  of  allowing  challenge  to  panel: 
Sec.  5288,  this  chapter. 


2. 

3- 
4- 

s. 


Section  S985.    €ause  or  Challenge  to  an  IndfTldiial 
Ctrand  Juror:        A  challenge  to  an  individual  grand  juror  may  be 
interposed  for  one  or  more  of  the  following  causes  only 
I.     That  he  is  a  minor; 
That  he  is  an  alien; 
That  he  is  insane; 

That  he  is  a  prosecutor  upon  a  charge  agpinst  the  defendant; 
That  he  is  a  witness  on  the  part  of  the  prosecution,  and  has 
been  served  with  process  or  bound  by  an  undertaking  as  such ; 

6.  That  he  has  formed  or  expressed  an  unqualified  opinion  or  be- 
lief that  the  defendant  is  guilty  or  not  guilty  of  the  offense  charged; 
but  a  hypothetical  opinion,  founded  on  hearsay  or  information  sup- 
posed to  be  true,  unaccompanied  with  malice  or  ill  will,  shall  not 
disqualify  a  grand  juror  or  be  a  cause  of  challenge ; 

7.  That  a  state  of  mind  exists  on  his  part  in  reference  to  the  case, 
or  to  either  party,  which  satisfies  the  court  that  he  cannot  act  im- 
partially and  without  prejudice  to  the  substantial  rights  of  the  party 
challenging. 


1887  R.  S.  Sec.  7609;  1864,  Ist  Sea.  p. 
258.  Sec.  179. 

Effect  of  allowing  challenge  to  Indi- 
vidual grand  Juror:  Sec.  5289,  this 
chapter. 

CHALLENGE,  BY  WHOM  MADE: 
Grand  Jurors  may  be  challenged  for 
cause  by  any  person  liable  to  be  af- 
fected by  their  finding.— U.  S.  v.  Blodg- 
ett,  35  Ga.  336. 

WHEN  MADE:  The  question  whether 
the  personal  incompetency  of  a  grand 
Juror  can  be  taken  advantage  of  after 
indictment  found  Is  much  mooted.  In 
the  affirmative  are  Alabama,  Virginia, 
Maine,  New  Hampshire,  Vermont, 
North  Carolina,  New  Jersey,  Tennes- 
see, Georgia,  Mississippi,  Texas,  Arkan- 
sas. Nebraska  and  Rhode  Island.  In 
the  negative  are  Massachusetts,  New 
York,  Pennsylvania,  Minnesota.  But 
it  is  almost  universally  held  that  the 
objection  must  be  raised  before  the 
general  issue. — State  v.  Easter,  30  Ohio 
St.  542;  S.  C.  27  Am.  Rep.  478:  Whart. 
Cr.  PL  Sec  850  et  seq. 


COMMON  LAW  RULE  AS  TO  OPIN- 
ION: At  common  law,  the  grand  Jury 
is  an  Informing  and  accusing  body 
rather  than  a  Judicial  tribunal,  and 
may  found  an  indictment  upon  the 
knowledge  of  its  members  or  of  one 
or  more  of  them. — Commonwealth  ▼• 
Woodward,  167  Mass.  516,  S4  Am.  St 
Rep.  802. 

PREJUDICE:  The  prejudice  in  the 
mind  of  the  Juror  must  be  against  the 
party  challenging,  and  in  the  case  of  & 
defendant,  not  in  custody  at  the  tlnw 
of  the  indictment,  or  until  the  Jury  ba« 
been  discharged,  at  least  a  prima  fftcle 
showing  must  be  made,  that  such  pt^' 
Judice  existed  before  the  court  will  f^ 
summons  the  grand  jury  for  examin*" 
tion.— State  v.  Hardy  (Idaho),  48  Pac- 
507.  Where  the  challenge  is  made  on 
the  grround  of  bias,  the  evidence  moit 
be  clear  In  order  to  sustain  such  chtl* 
lenge. — Commonwealth  v.  Clark  (?■•)• 
2  Browne,  325;  State  v.  GiUick,  10  lowa. 
98.    Under  a  provision  for  cfaaUeiife  to 
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/ 
Srand  juror.  If  he  Is  so  prejudiced      fusal  of  the  challenfire  will  invalidate. — 
lat  he  can  not  act  impartially,  the  re-      People  v.  Wintermute,  1  Dak.  63. 

Section  S986.  Ulanner  of  Challenging:  The  chal- 
enges  mentioned  in  the  last  three  Sections  may  be  oral,  or  in  writ- 
ng,  and  must  be  tried  by  the  court. 

1887  R.  S.  Sec.  7610;  1864,  Ist  Ses.  p.      Haynes,  54  Iowa,  109,  6  N.  W.  156;  for 

58,  Sec  180.  the  answer  of  a  grand  Juror  that  he  is 
BURDEN  OF  PROOF:     The  burden      not  an  alien,  prima  facie  qualifies  him. 

f  proof  is  on  the  party  charging  alien-      —People  v.  Freeland,  6  Cal.  96;  People 
ge    as    a    disqualification.  —  State    v.      v.  Roberts,  6  CaL  214. 

Section  5987.  Deeiiiion  upon  Challenges:  The  court 
nust  allow  or  disallow  the  challenge,  and  the  clerk  must  enter  its 
lecisions  upon  the  minutes. 

1887  R.  S.  Sec.  7611;  1864,  1st  Sea.  p.  259,  Sec  181. 

Section  S9SS.  Eflect  of  Allowing  a  Challenge  to  a 
Panel:  If  a  challenge  to  the  panel  is  allowed,  the  grand  jury  are 
)rohibited  from  inquiring  into  the  charge  against  the  defendant,  by 
vhom  the  challenge  was  interposed.  If,  notwithstanding,  they  do 
•0,  and  find  an  indictment  against  him  the  court  must  direct  it  to  be 
et  aside. 

1887  R.  S.  Sec.  7612;  1864,  1st  Ses.  p.  259,  Sec.  18£. 

Section  5980.  Allowing  Challenges  to  IndiTidual 
Furors,  ISflect  ol:  If  a  challenge  to  an  individual  grand  juror 
5  allowed,  he  cannot  be  present  or  take  part  in  the  consideration  of 
lie  charge  as  to  which  he  was  challenged  against  the  defendant  who 
iterposed  the  challenge,  or  the  deliberations  of  the  grand  jury  there- 
n.  The  grand  jury  must  inform  the  court  of  a  violation  of  this 
iection,  and  it  is  punishable  by  the  court  as  a  contempt. 

1887  R.  S.  Sec.  7613;  1864,  1st  Ses.  p.  PUNISHMENT    FOR    CONTEMPT: 

59,  Sees.  183,  184.  If.  notwithstanding  the  injunction,  he 
PRESENCE  OF  JUROR:     In  case  a      is  present  at  such  proceedings,  a  grand 

hallenge  to  an  individual  grand  juror  Juror  is  liable  for  contempt;    but  the 

I   allowed,   he  should   not  be   present  indictment  should  not  be  set  aside  for 

uring  the  consideration  of  the  charge  that  cause. — Territory  v.  Staples,  supra, 
s  to  which  he  is  challenged. — Territory 
.  Staples.  2  Idaho.  778,  26  Pac.  166. 

Seelion  5990.  manner  or  Filling  Panel:  If  more  than 
hree  challenges  to  individual  grand  jurors  are  allowed  to  the  same 
defendant  in  reference  to  the  same  charge,  the  court  must  fill  the 
>anel  to  sixteen  as  to  that  charge  by  causing  a  sufficient  number  of 
:ompetent  jurors  from  those  summoned  and  not  before  called,  or  if  a 
sufficient  number  are  not  in  attendance,  then  from  the  bystanders,  or 
from  the  body  of  the  county  to  be  sworn  to  act  as  jurors  with  the 
regular  panel,  upon  the  examination  of  that  charge;  and,  if  neces- 
sary to  secure  the  full  number  of  sixteen  competent  jurors,  the  court 
may  require  the  sheriff  to  summon  the  required  number. 

1887  R.  S.  Sec.  7614. 

Seetion  S99i.  Objeclionii,  How  Taken:  A  person  held 
to  answer  to  a  charge  for  a  public  offense  can  take  advantage  of  any 
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objection  to  the  panel  or  to  any  individual  grand  juror  in  no  other 
mode  than  by  challenge. 

1887  R.  S.  Sec.  7615;  1864,  Ist  Ses.  p.  fore  the  errand  Jury  baa  sworn  to  tbt 

259,  Sec  185.  indictment  found;  the  court  may.iniu 

ONL.Y  BY  CHAIiT.ENGE:  Under  the  discreUon  on  ffood  cause  shown,  receiYi 

Code  of  Criminal  Procedure,  C.  72,  Art.  and  allow  a  challenge.    The  only  man- 

6,  Sec.  14,  which  provides  that  no  person  ner  in  which  the  panel  of  the  grand 

held  to  answer  for  a  public  offense  can  jury  can  be  attacked  is  by  challenge.— 

take  advantage  of  any  objection  to  the  Stanley  v.  United  States,  1  OkL  S36,  31 

panel,  or  to  any  individual  grand  Juror,  Pac  1025. 
unless  it  be  by  challenge,  and  that  be- 

Seelion  A39d.  Appointment  of  a  Foreman:  From  the 
persons  summoned  to  serve  as  grand  jurors  and  appearing,  the  coun 
must  appoint  a  foreman.  1  he  court  must  also  appoint  a  foreman 
when  the  person  already  appointed  is  excused,  or  discharged  before 
the  grand  jury  is  dismissed. 

1887  R.  S.  Sec.  7616;  1864,  1st  Ses.  p.  269,  Sec.  186. 

Section  Sd93.  Oatli  of  Foreman:  The  following  oath 
must  be  administered  to  the  foreman  of  the  grand  jury : 

**You,  as  foreman  of  the  grand  jury,  will  diligendy  inquire  into 
and  true  presentment  make,  of  all  public  offenses  against  the  State  of 
Idaho,  committed  or  triable,  within  this  county,  of  which  you  shall 
have  or  can  obtain  legal  evidence.  You  will  keep  your  own  counsel 
and  that  of  your  fellows,  and  of  the  government,  and  will  not,  except 
when  required  in  the  due  course  of  judicial  proceedings,  disclose  the 
testimony  of  any  witness  examined  before  you,  nor  anything  which 
you  or  any  other  grand  juror  may  have  said,  nor  the  manner  in 
which  you  or  any  other  grand  juror  may  have  voted  on  any  mat- 
ter before  you.  You  will  present  no  person  through  malice,  hatred, 
or  ill-will,  nor  leave  any  unpresented  through  fear,  favor,  or  affec- 
tion, or  for  any  reward  or  the  promise  or  hope  thereof;  but  in  ail 
your  presentments  you  will  present  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  according  to  the  best  of  your  skill  and  under- 
standing, so  help  you  God." 

1887  R.  S.  Sec  7617;  1864,  1st  Ses.  p.  he  may  escape  and  elude  arrest  upon  it 

259.  Sec.  187.  before  the  presentment  Is  made.  .  • 

Oath  of  other  Jurors:     See  next  sec-  But  when  these  purposes  are  accoff- 

tion.  plished,  the  necessity  and  expediency 

SECRECY:     "The  reasons  on  which  of   retaining:   the   seal   of   secrecy  are 

the  sanction  of  secrecy  which  the  com-  at  an  end " — Commonwealtli  v. 

mon  law   gives  to  proceedings  before  Mead,  12  Gray,  167. 
grand  Juries  is  founded,  are  said  in  the  OATH  TO  NEW  JUROR:    The  regtt- 

books  to  be  three-fold:      One  is,  that  lar  oath  in  full  of  a  grand  Juror  should 

the  utmost  freedom  of  disclosure  of  al-  be  administered  to  a  person  selected  to 

leged   crimes   and    offenses   by   prose-  fill  a  vacancy  in  the  grand  Jury  after 

outers  may  be  secured.     A  second  Is,  the  main  body  of  the  Jurors  have  h^ 

that  perjury  and  subornation  of  perjury  sworn,  and  the  failure  so  to  adminiite^ 

may  be  prevented  by  withholding  the  is  reversible  error,  when  timely  objec- 

knowledge  of  the  facts  testified  to  be-  tlon  is  made  to  the  indictment,  althoitfi^ 

fore  the  grand  Jury,  which,  if  known,  the  same  oath  administered  to  the  otbtf 

't  would  be  for  the  interest  of  the  ac-  jurors  who  heard  the  oath  of  the  fort* 

L'used  or  their  confederates  to  attempt  man,  and  predicated  upon  that  oatta«  ^ 

to   disprove  by   procuring   false   testi-  administered,  when  the  person  selected 

mony.    The  third  is,  to  conceal  the  fact  to  fill  the  vacancy  did  not  he^ir  the  fmrt- 

that  an  indictment  is  found  against  a  man    sworn. — State    v.   Furco,    51  U. 

party,  in  order  to  avoid  the  danger  that  Ann.  1082,  25  So.  951. 
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Ion  S904.  Oath  or  Other  Jurors:  The  following 
ust  be  immediately  thereupon  administered  to  the  other  grand 
present :  "The  same  oath  which  your  foreman  has  now  taken 
you  on  his  part,  you  and  each  of  you  shall  well  and  truly  ob- 
n  your  part,  so  help  you  God." 


.  8.  Sec.  7618;  1864.  let  Ses.  p. 
188. 


See  note  under  precedins:  section. 


ion  S905.  Charge  ot  €ourt:  The  grand  jury  being 
led  and  sworn,  must  be  charged  by  the  court.  In  doing  so, 
rt  must  give  them  such  information  as  it  may  deem  proper,  or 
squired  by  law,  as  to  their  duties,  and  as  to  any  charges  for 
offenses  returned  to  the  court  or  likely  to  come  before  the 
jury. 


..  S.  Sec.  7619;   1864.  Ist  Ses.  p. 

189. 
GE  TO  THE  GRAND  JURY, 
jwlng  chargre  was  delivered  to 
d  Jury  of  the  United  States  cir- 
ri in  the  district  of  California, 
ce  Field  of  the  United  States 
;  Court  in  1872:     •'We  therefore 

you  that  your  investigrations 
e  limited:  1.  To  such  matters 
be  called  to  your  attention  by 
t;  or  2.  May  be  submitted  to 
isideration  by  the  district  at- 
or  3.  May  come  to  your  knowl- 

the  course  of  your  Investl- 
Into  the  matters  brought  be- 
lt or  from  your  own  obser- 
or  4.  May  come  to  your  knowl- 
m  the  disclosures  of  your  as- 
You  will  not  allow  private 
ors  to  intrude  themselves  into 
sence,  and  present  accusations, 
y,  such  parties  are  actuated  by 
enmity,  and  seek  merely  the 
tlon  of  their  own  personal  ma- 
they  possess  any  information 
g"  the  accusation  of  the  person 

whom  they  complain,  they 
mpart  It  to  the  district  attor- 
3  will  seldom  fall  to  act  in  a 
ase.  But  If  the  district  attor- 
ild  refuse  to  act,  they  can  make 
nplaint  to  a  committing  magis- 
fore  whom  the  matter  can  be 
ited,  and  if  sufficient  evidence 
need  of  the  commission  of  a 
ffense  by  the  accused,  he  can 
to  bail  to  answer  to  the  action 
grand    Jury.    When    the    court 

deem  the  matter  of  sufficient 


importance  to  call  your  attention  to  It, 
and  the  district  attorney  does  not  think 
it  expedient  to  submit  the  matter  to 
your  consideration,  and  the  private 
prosecutor  neglects  to  proceed  before 
the  committing  magistrate,  we  think  It 
may  be  safely  Inferred  that  public  Jus- 
tice will  not  suffer  if  the  matter  Is  not 
considered  by  you.  A  preliminary  ex- 
amination of  the  accused  before  a  mag- 
istrate, where  he  can  meet  his  prosecu- 
tor face  to  face,  and  cross-examine  him 
and  the  witnesses  produced  by  him,  and 
have  the  benflt  of  counsel.  Is  the  usual 
mode  of  initiating  proceedings  In  crim- 
inal cases,  and  is  the  one  which  pre- 
sents to  the  citizen  the  greatest  secur- 
ity against  false  accusations  from  any 
quarter.  And  this  mode  ought  not  to 
be  departed  from,  except  In  those  cases 
where  the  attention  of  the  Jury  Is  di- 
rected to  the  consideration  of  particular 
offenses  by  the  court,  or  by  the  district 
attorney,  or  the  matter  is  brought  to 
their  knowledge  in  the  course  of  their 
investigations,  or  from  their  own  obser- 
vations, or  from  disclosures  made  by 
some  of  their  number.  We  have  been 
led,  gentlemen,  to  give  these  Instruc- 
tions upon  the  nature  of  your  duties 
and  the  limits  to  the  sphere  of  your  in- 
vestigations, because  an  Impression 
widely  prevails  that  the  Institution  has 
outlived  Its  usefulness — an  impression 
which  has  been  created  from  a  disre- 
gard of  those  limits,  and  the  facility 
with  which  it  has,  unfortunately,  often 
been  used  as  an  instrument  for  the 
gratification  of  private  malice." — 2 
Saw.  673. 


Ion  5996.    Retirement  ofCrrand  Jury,  Discharge: 

ind  jury  must  them  retire  to  a  private  room  and  inquire  into  the 
s  cognizable  by  them.  On  the  completion  of  the  business  be- 
em,  they  must  be  discharged  by  the  court,  but,  whether  the 

s  is  completed  or  nof ,  the^  are  dise|i^r|[ed  b^  tll$  (inal  ^i^jwrn-^ 
ftbiffottitf 
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1887  R.  S.  Sec.  7620;  1864,  let  Ses.  p.      not  cease  to  be  such  before  theadjoon- 

260,  Sees.  190.  191.  ment  of  the  term.--State  v.  Wlnebren- 
PRIVACY:        The     presence     of     a       ner,  67  Iowa.  230,  26  N.  W.  146.    A  jury 

stranger  in  a  grand  Jury  room  during  can  not  dissolve  itself,  and  therefore  if 

their    conversation    of    a    case    is    not  a  grand  Jury  whose  authority  is  chal- 

ground  for  reversal  where  no  objection  lenged,   where   not  impaneled  for  any 

to  going  to  trial  was  made  on  that  ac-  length  of  time  prescribed  by  law,  hai 

count,  and   where   It  does  not  appear  not  been   discharged  by  the  court  in 

that  the  defendant  thereby  suffered  in-  which  it  was  acting,  it  still  exists  as  an 

Jury. — State  v.  Justus  (Dr.),  8  Pac.  337;  original  body,  with  power  to  perform 

see  also  note  under  Section  5293.  its  duties. — ^In  re  Gannon,  69  CaL  K41, 11 

DISCHARGE:  Unless  the  statute  ex-  Pac.  240. 
pressly  so  declares,  a  grand  Jury  does 

Section  5997.  Special  Crrand  Jury:  If  an  offense  is 
committed  during  the  sitting  of  the  court,  after  the  discharge  of  the 
grand  jury,  the  court  may,  in  its  discretion,  direct  an  order  to  be 
entered  that  the  sheriff  summon  another  grand  jury. 

1887  R.  S.  Sec.  7621;  1864,  1st  Ses.  p.  260,  Sec.  192. 

Section  S998.  Order  for  Special  Jury:  The  order 
must  require  the  sheriff  to  summon  twenty  persons,  qualified  to  serve 
as  grand  jurors,  to  appear  at  a  time  specified,  and  a  copy  thereof, 
under  the  seal  of  the  court,  must,  by  the  clerk,  be  delivered  to  the 
sheriff. 

1887  R  S.  Sec.  7622;  1864,  1st  Ses.  p.  260,  Sec.  193. 

Section  S399.  Order  liow  Executed:  The  sheriff  must 
execute  the  order  and  return  it,  with  a  list  of  names  of  the  persons 
summoned. 

1887  R  S.  Sec.  7623;  1864,  Ist  Ses.  p.  260,  Sec.  194. 

Section   5300.    Speciai    Jury    liow    Formed:      At  the 

time  appointed  the  list  must  be  called  over,  and  the  names  of  those 
in  attendance  be  written  by  the  clerk  on  separate  ballots  and  put 
into  a  box,  from  which  a  grand  jury  must  be  drawn. 

1887  R  S.  Sec.  7624;  1864,  1st  Ses.  p.  260,  Sec.  195. 

POWERS  AND  DUTIES  OF  GRAND  JURY. 

Section  5301:  Grand  Jury.  Powers  of:  The  grand 
jury  must  inquire  into  all  public  offenses  committed  or  triable  with- 
in the  county,  and  present  them  to  the  court,  either  by  presentment 
or  by  indictment. 

1887  R.  S.  Sec.  7630;  1864,  1st  Ses.  p.       to  stand  upon  their  answer.  Judgment 

261,  Sec.  201.  was  rendered  for  the  state,  from  which 
JURISDICTION:       "The    appellants,       this  appeal  is  taken.  Section  7680  of  the 

in  their  answer  to  the  complaint,  al-  Relsed  Statutes  of  Idaho   (Pen.  Code) 

lege,  In  substance,  that  the  grand  Jury  (this  section)  provides  that  "the  grand 

which    found    the    indictment    against  Jury  must   Inquire   into  all   public  of- 

Ledford  had  no  Jurisdiction  to  enter-  fenses  committed  or  triable  within  the 

tain   such   charge,   or  to  find   said   in-  county,"  etc.     Non  constat,  from  any- 

dictment,  for  the  reason  that  the  offense  thing  in  the  answer,  that  the  offenie 

charged   therein,   and   no   part  thereof,  for  which  the  defendant  was  Indicted 

was  committed   in   Logan   county,   nor  was  not  triable   in  Logan   county,  al- 

with   500   yards  of   the   line   of  Logan  though  not  actually  committed  there.— 

county.  To  this  answer  a  demurrer  was  Dilley  v.  State,  2  Idaho,  1012,  29  Pac  41 

filed  by  the  state,  which  was  sustained  As  to  powers  and  duties  of  the  gnM^ 

by  tht  court    The  aefendan^  ^lecUng  Jury;    See  note  vw^ff  0«ctiOB  S||ft 
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^tion  5309.  Presentment  Defined:  A  presentment  is 
nal  statement  in  writing,  by  the  grand  jury,  representing  to  the 
that  a  public  oflfense  has  been  committed  which  is  triable  in 
mnty,  and  that  there  is  reasonable  ground  for  believing  that  a 
ular  individual  named  or  described  therein  has  commited  it. 

R.  8.  Sec.  7631;  1864,  Ist  Sea.  p.  tions,  etc.,  or  such  as  are  griven  to  them 

«.  208.  In  charge  by  the  prosecuting  attorney: 

WHAT   OFFENSES:      A   grand  but  In  any  other  case,  without  a  pre- 

lay  act  upon  and  make  present-  vlous  examination  of  the  accused  be- 

>f  only  such  offenses  as  are  of  fore  a  magistrate. — Commonwealth   v. 

notoriety  and  within  their  own  Green,  126  Pa.  St  581.  17  Atl.  878.  12 

idge    such    as    nuisances,    sedl-  Am.  St.  Rep.  894. 

ctfon   S303.      Indictment   Defined:      An  indictment  ig 
cusation  in  writing,  presented  by  the  grand  jury  to  a  competent 
charging  a  person  with  a  public  oflFense. 

R.  S.  Sec.  7682:  1864.  1st  Ses.  p.  It  Is  error  to  put  a  defendant  on  trial 

5C.  202.  on  an  Indictment  which  was  returned  In 

:tment  and  Information:     Chap-  open    court:    and    this    fact    must   be 

XXIX,  this  Code.  shown  by  the  record. — Thomell  v.  Peo- 

SENTMENT  IN  OPEN  COURT:  pie,  11  Colo.  805.  17  Pac.  904. 

ctton    S304.      Foreman    may    Administer    Oaths: 

oreman  may  administer  an  oath  to  any  witness  appearing  before 
•and  jury. 

R.  S.  Sec.  7633;  1864,  1st  Ses.  p.  Form  of  oath  to  witness:     Code  Civ. 

c.  204.  Proc.  Section  4478. 

ction  ffSOS.      ETidenee    ReeeiTable    before    Grand 

Ti  In  the  investigation  of  a  charge  for  the  purpose  of  cither 
itment  or  indictment,  the  grand  jury  can  receive  no  other  evi- 

than  such  as  is  given  by  witnesses  produced  and  sworn  before 
except  as  hereinafter  provided,  or  furnished  by  legal  document- 
vridence,  or  the  deposition  of  a  witness  in  the  cases  provided  by 
llode.  The  grand  jury  can  receive  none  but  legal  evidence,  and 
?st  evidence  in  degree,  to  the  exclusion  of  heresay  or  secondary 
ice,  but  no  witness  whose  testimony  has  been  taken  and  re- 

to  writing  on  a  nreliminary  examination  must  be  subpoenaed  or 
red  to  appear  before  the  grand  jury,  until  such  testimony  has 
first  submitted  to  and  considered  by  the  grand  jury,  but  if  such 
lony  has  been  lost  or  cannot  be  found,  or  if  the  grand  jury  after 
dering  the  same  still  desires  the  presence  of  any  such  witnesses, 
nay  be  subpoenaed. 

R.  S.  Sec.  7634;  1864.  1st  Ses.  p.  son  upon  such  charge,  Is  not  permlssU 

ses.  205,  206.  ble,  under  the  statutes  of  Idaho.     The 

1  of  witness:     See  preceding  sec-  Penal  Code  having  prescribed  the  cases 

In  which  depositions  taken  on  prellmln- 

it  evidence  to  be  heard:     See  fol-  ary  examination  may  be  used,  the  court 

•  section.  Is  not  authorized  to  extend  the  rule  to 

lence»  kinds  and  degrees  of:  Code  cases  other  than  so  prescribed  by  stat- 

roc.  Chapter.  CC.  ute. — State  v.  Potter   (Idaho),  57  Pac. 

imony  on  preliminary  examlna-  431. 

Sec.  6266.  this  Code.  DEPOSITIONS   OF  PRELIMINARY 

•OSITIONS:      The  admission   as  EXAMINATION:     Under  our  statute  a 

ce   upon    the    trial    of   a    person  preliminary  examination  as  the  basis 

>d  with  a  criminal  offense,  of  the  upon  which  to  find  an  Indictment  Is  not 

tlons  of  witnesses  taken  on  the  necessary.    And  where  depositions  are 

tiuuT  f1^J:^iQaUpo  of  such  pe?*  read  btfort  tbt  frmna  Jiuti  ao4  tbt 
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same  parties,  who  made  them,  person-  such  depositions.     Held«  not  to  be  re- 
ally appear  and  testify  in  the  case,  and  versible    error. — State    v.    Schieler,  IT 
the  record  does  not  show  that  the  in-  Pac.  272. 
dictment  was  found  or  predicated  upon 

Section  S30A.  Crrand  Jnry  not  Bound  to  hear  EtI- 
dence  lor  Defendant:  The  grand  jury  is  not  bound  to  hear 
evidence  for  the  defendant,  but  it  is  their  duty  to  weight  all  the  evi- 
dence submited  to  them,  and  when  they  have  reason  to  believe  that 
other  evidence  within  their  reach  will  explain  away  the  charge,  they 
should  order  such  evidence  to  be  produced,  and  for  that  purpose 
may  require  the  prosecuting  attorney  to  issue  process  for  the  wit- 
nesses. 

1887  R.  S.  Sec.  7686 ;  1864,  1st  Ses.  p.  to  be  heard  or  to  have  witnesses  swon 

261,  Sec.  207.  and  examined  by  the  jury,  unless  it  call 

The  accused  is  not  entitled  to  notice  for  them. — People  v.  Goldenaon,  76  CaL 

that  the  grand  Jury  is  investigrating  a  328,  19  Pac.  161. 
charge  against  him;  nor  is  he  entitled 

Section    S307.      ETidence  to    UTarrant    Indictnent: 

The  grand  jury  ought  to  find  an  indictment  when  all  the  evidence  be 
fore  them,  taken  together,  if  unexplained  or  uncontradicted,  would, 
in  their  judgment,  warrant  a  conviction  by  a  trial  jury. 

1887  R.  S.  Se6.  7686;  1864.  1st  Ses.  p.  261.  Sec.  208. 

Section  S308.    Jnror's  Knowledge  of  Public  Offenic: 

If  a  member  of  a  grand  jury  knows,  or  has  reason  to  believe,  that  a 
public  oflfense,  triable  within  the  county,  has  been  committed,  he 
must  declare  the  same  to  his  fellow  jurors,  who  must  thereupon 
investigate  the  same. 

1887  R.  S.  Sec.  7687;  1864,  1st  Ses.  p.  261,  Sec.  209. 

Section  5300.  Personn  Imprinoned,  etc:  The  grand 
jury  must  inquire  into  the  case  of  every  person  imprisoned  in  the  jail 
of  the  county,  on  a  criminal  charge  and  not  indicted ;  into  the  con- 
dition and  management  of  the  public  prisons  within  the  county;  and 
into  the  wilful  and  corrupt  misconduct  in  office  of  public  officers  of 
every  description,  within  the  county. 

1887  R.  S.  Sec.  7688;   1864,  Ist  Ses.  p.  261.  Sec.  210. 

Section  5310.  Access  to  Prisons:  They  are  also  entitled 
to  free  access,  at  all  reasonable  times,  to  the  public  prisons,  and  to 
the  examination,  without  charge,  of  all  public  records  within  the 
county. 

1887  R.  S.  Sec.  7639;   1864,  1st  Ses.  p.  262,  Sec.  211. 

Section  5311.  Who  may  be  Present  at  Sessions  sf 
Jury,  etc:  The  grand  jury  may,  at  all  reasonable  times,  ask  the 
advice  of  the  court,  or  the  judge  thereof,  or  of  the  prosecuting  attor- 
ney; but  unless  such  advice  is  asked,  the  judge  of  the  court  must 
not  be  present  during  the  sessions  of  the  grand  jury.  The  prosecut- 
ing attorney  of  the  county  may  at  all  times  appear  before  the  grand 
jury  for  the  purpose  of  giving  information  or  advice  relative  to  any 
matter  cognizable  by  them,  and  may  interrogate  witnesses  be&)n 

^hem  wHeoever  \hty  or  hp  tbinki  it  nw^mryi  H  m  otbir  pifp 


Xyill        GRAND  JURY,  PROCEEDINGS  SECRET 


257 


litted  to  be  present  during  the  session  of  the  grand  jury, 
the  members  and  witnesses  actually  under  examination,  and 
rpreter  when  necessary,  and  no  person  must  be  permitted  to 
ent  during  the  expressions  of  their  opinions,  or  giving  their 
pon  any  matter  before  them. 

.  S.  Sec.  7640;  1864,  1st  Sea.  p. 

212. 

Mi'ERENCE  TO  OTHER  MEM- 
)P    THE    PANEL:      The    last 

this  section,  which  reads,  "and 
'  person  must  be  permitted  to 
fnt  during  the  expressions  of 
inions  or  giving  their  votes 
y  matter  before  them,"  means 
>n  except  the  grand  Jury,  and 
;  refer  to  any  member  of  the 
Territory  v.  Staples  (Idaho),  26 

ENCE  OF  SUBSTITUTE  AT- 
f:  The  fact  that  the  examlna- 
svitnesses  before  a  grand  Jury 
cted  by  a  special  attorney  in 
fnce  of  the  prosecuting  attor- 
lot  ground  for  quashing  an  in- 
:,  as  the  court,  in  its  discre- 
I  power  to  appoint  such  an  at- 
3  assist  the  prosecuting  attor- 
.ymond  v.  People,  2  Colo.  App. 
Pac.  504;  State  v.  Corcoran 
61  Pac.  1034. 

ien  5313.    Secrefs  ef  Jury  to  be  Kept,  ete:      Every 

r  of  the  grand  jury  must  keep  secret  whatever  he  himself,  or 
ler  grand  juror  may  have  said,  or  in  what  manner  he  or  any 
rand  juror  may  have  voted  on  a  matter  before  them ;  but  may, 
:r,  be  required  by  any  court  to  disclose  the  testimony  of  a 
examined  before  the  grand  jury,  for  the  purpose  of  ascertain- 
lether  it  is  consistent  with  that  given  by  the  witness  before 
rt,  or  to  disclose  the  testimony  given  before  them  by  any  per- 
)on  a  charge  against  such  person  for  perjury  in  giving  his 
ny,  or  upon  trial  therefor. 


DISCLOSURE  OF  NAMES  OP  WIT- 
NESSES: The  statute  provides  that 
no  person  except  the  prosecuting  at- 
torney and  the  witnesses  under  exami- 
nation are  permitted  to  be  present  at 
the  sessions  of  the  grand  Jury.  It, 
therefore,  neither  the  members  of  the 
grand  Jury  nor  the  prosecuting  attorney 
could  be  called  upon  to  state  whether 
any  witnesses  were  examined  other  than 
those  whose  names  have  been  inserted 
or  indorsed,  a  barren  right  to  move 
to  dismiss  is  given  without  the  power 
to  ascertain  whether  or  not  the  statute 
has  been  complied  with.  Under  our 
statute,  the  names  of  witnesses  before 
the  grand  Jury  are  not  secrets  to  be 
undivulged,  at  least  for  the  purpose 
herein  referred  to;  because  the  moment 
an  indictment  Is  presented,  that  mo- 
ment the  names  should  be  a  part  of 
the  record. — Ex  parte  Schmidt,  71  CaL 
212,  12  Pac.  65. 


..  S.  Sec.  7641;  1864,  1st  Ses.  p. 
I.  213,  214. 

y:  See  note  under  Section  5293. 
OSE  OF  THE  SECTION:  The 
providing  that  a  grand  Juror 
ompelled  to  disclose  the  testf- 
a  witness  examined  before  the 
y  in  certain  cases  mentioned, 
ppllcatlon  to  admissions  made 
tness  to  a  third  person,  as  to 
intary  character  of  his  teatl- 
jfore  a  grand  jury;  no  grand 
having  been  called  to  testify  as 


to  the  admissions,  and  the  rule  of  se- 
crecy set  forth  In  the  statute  being  in- 
tended only  for  the  protection  of  grand 
Jurors,  and  not  of  witnesses  before  it; 
a  witness  can  not  Invoke  It. — People  v. 
Nm-they,  77  CaL  618.  19  Pac.  865. 

MANNER  OF  VOTING:  A  grand 
Juror  can  not  be  compelled  to  disclose 
how  he  or  any  other  Juror  voted  upim 
an  indictment,  but  he  may  be  required 
to  give  the  testimony  of  a  particular 
witness  in  the  matter  before  them. — 
Ex  parte  Sontag,  64  Cal.  525,  2  Pac.  402. 


lien  5313.  Juror  not  fo  be  Clueslioned:  A  grand 
annot  be  questioned  for  anything  he  may  say,  or  any  vote  he 
ve  in  the  grand  jury  relative  to  a  matter  legally  pending  be- 
»  jury,  except  for  a  perjury  of  which  he  may  have  been  guilty, 
ing  an  accusation  or  giving  testimony  to  his  fellow  jurors. 

17 
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1887  R.  S.  Sec  7642;  1864,  1st  Sea.  p.  ciple  as  it  existed  at  common  law.   In 

262,  Sec  215.  1  Wharton's  American  C.  Law,  Sec  50i 

NO  CIVIL  LIABILITY:     Under  the  it  is  said  that  in  no  case  can  a  member 

same  section  in  California  it  is  held  of  a  errand  Jury  be  allowed  or  obliged 

that  "The  plain,  important  meaning  of  to  testify  or  disclose  in  what  manner 

the  above  laneruage  is  that  no  errand  he,  or  any  member  of  the  jury,  voted  on 

Juror  shall  be  held  liable  for  damages  any    question    before    them,    or  what 

in  a  civil  action  for  anything  done  by  opinions  were  expressed  by  any  Juror 

him  in  the  grand  Jury  room,  and  this  is  in  relation  to  any  such  question."— 
but  a  statutory  declaration  of  the  prin-Turpen  v.  Booth,  66  Cal.  67. 

PRESENTMENT   AND   PROCEEDINGS  THEREON. 

Scctien  aS14.  Pmentmeiit  must  be  made  by  Twelre 
Jnrors:  A  presentment  cannot  be  found  without  the  concurrence  of 
at  least  twelve  grand  jurors.  When  so  found  it  must  be  signed  by  the 
foreman. 

1887  R.  S.  Sec.  7647;  1864,  let  Sea.  p.  Presentment  defined:     Sec  5302. 

262,  Sec.  216. 

Seetien  S31S.    JHLuut  be  Presented  te  the  Ceurt:     The 

presentment,  when  found,  must  be  presented  by  the  foreman,  in 
presence  of  the  grand  jury,  to  the  court,  and  must  be  filed  with  the 
clerk. 

1887  R.  S.  Sec.  7648;  1864,  Ist  Sea.  p.262.  Sec.  217. 

Sectien  5316.     nrhen  Court  Issues  Beneh  Warmat: 

If  the  facts  stated  in  the  presentment  constitute  a  public  offense, 
triable  in  the  county,  the  court  must  direct  the  clerk  to  issue  a  bench 
warrant  for  the  arrest  of  the  defendant. 

1887  R.  S.  Sec.  7649;  1864,  Ist  Sea.  p.  Bench  warrant  defined:  See  note  un- 

263.  Sec.  220.  der  Sec.  5362. 

Seetien    5317.      Beneh    Warrant   by   HTham  Issued: 

The  clerk,  on  the  application  of  the  judge  or  prosecuting  attorney, 
may  accordingly,  at  any  time  after  the  order,  whether  the  court  be 
sitting  or  not,  issue  a  bench  warrant  under  his  signature  and  the 
seal  of  the  court  into  one  or  more  counties. 

1887  R.  S.  Sec.  7650;  1864,  let  Sea.  p.  263,  Sec.  221. 

Seetian  ffSlS.  Farm  af  Beneh  UTarrant:  The  bench 
warrant,  upon  presentment,  must  be  substantially  in  the  following 
form: 

County  of The  State  of  Idaho  to  any  sheriff,  con- 
stable, marshal,  or  policeman  in  this  State:     A  presentment  having 

been  made  on  the day  of nineteen 

to  the  district  court  of  the  county  of ,  charging  C.  D- 

with  the  crime  of ,  (designating  it  generally),  you  are 

therefore  commanded  forthwith  to  arrest  the  above  named  C.  D-f 
and  take  him  before  E.  F.,  a  magistrate  of  this  county,  or  in  case  o4 
his  absence  or  inability  to  act,  before  the  nearest  and  most  accessible? 
magistrate  in  this  county.  Given  under  my  hand  with  the  seal  of 
said  court  affixed,  this. .  .  .day  of ,  A.  D.  nineteen 


By  order  of  the  court. 

[Seal]  Q,  H.  Cl«* 

1887  R.  a  Sec,  7661;  1964.  lit  Bei.  p.  268.  Sec.  222, 
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fion  S3t9.     Bench   urarrant,  how    Serrrd:      The 

warrant  may  be  served  in  any  county,  and  the  officer  serving 
t  proceed  thereon  as  upon  a  warrant  of  arrest  on  an  informatioiL 

R.  S.  Sec.  7652;  1864,  Ist  Sea.  p.  263.  Sec.  228. 

lion  5330.  Proceedings  of  IHagistrale:  The  magis- 
when  the  defendant  is  brought  before  him,  must  proceed  upon 
larges  contained  in  the  presentment,  in  the  same  manner  as 
I  warrant  of  arrest  on  an  information. 


Et  S.  Sec  765S;  1864,  1st  Sea.  p. 
L  224. 


Information  proceedlnsa  after  aireat: 
Sec.  5257. 
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5840.  Defendant   indicted   or   informed 

against  by  fictitious  name. 
6841.  Indictment   or  information   must 

charge  but  one  offense. 
5842.  When  offense  was  committed. 
6343.  Person  injured. 
5844.  Construction  of  words. 
5345.  Words  of  statute  not  to  be  strictly 

pursued. 
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6349.  Judgment,  etc.,  how  pleaded. 

5350.  Private  statutes,  how  pleaded. 

5351.  Indictment    or    information    for 

libel. 

5352.  Indictment  or  information  for  for- 

gery. 
5363.  Indictment    or    information     for 
perjury. 

5354.  Indictment  or  information  for  lar- 

ceny or  embezzlement. 

5355.  Indictment     or     information    for 

selling  obscene  books,  etc. 

5356.  Indictment  or  information,  num- 

ber acquitted. 

5357.  Accessory  before  the  fact,  princi- 

pals, etc. 

5358.  Accessory,    indicted   or   informed 

against,    tried    and    punished, 
etc 


FINDING  AND  PRESENTMENT  OF  THE  INDICTMENT. 

tion  aS31.    Indicfment,  Grand  Jurora  Necessary 

nd:  An  indictment  cannot  be  found  without  the  concurrence 

east  twelve  grand  jurors.    When  so  found  it  must  be  indorsed, 

lie  bill,"  and  the  indorsement  must  be  signed  by  the  foreman 

grand  jury. 

R.  S.  Sec.  7665;  1864,  Ist  Ses.  p.  Grand  Jury  defined:    Code  Civ.  Proc. 

3.  226.  Sec  3045, 

tmrat  defined:    Sec.  6808. 
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CONCURRENCE  OF  TWELVE:  If 
twelve  concur.  It  is  not  fatal  that  less 
than  seventeen,  the  minimum  number, 
is  present. — People  v.  Roberts,  6  Cal. 
215.  So  the  death  of  one  or  more  will 
not  affect  an  indictment  found  by- 
twelve. — People  v.  Hunter,  54  Cal.  65. 
Likewise,  althougrh  the  number  required 
by  the  South  Carolina  statute  is  eigh- 
teen, yet,  if  twelve  are  present,  the  in- 
dictment will  be  valid.— State  v.  Wil- 
liams, 35  S.  C.  344.  But  less  than  twelve 
can  not  act  to  find  an  indictment. — 
State  V.  Symonds,  36  Me.  128. 

IN  EXCESS  OF  MAXIMUM:  A 
neater  number  present  than  allowed 
by  the  statute  (see  Code  of  Civil  Pro- 


cedure, Section  3045)  will  invalidate  (U 
indictment.— Keech  v.  State,  15  Pla. 
591;  Downs  v.  Commonwealth,  W  Ky. 
605,  18  S.  W.  526;  Box  v.  State,  ;{4  Miss. 
614;  Miller  v.  State,  33  Miss.  35<.  (iS 
Am.  Dec.  351;  Commonwealth  v.  Lels- 
enrlngr  (Pa.),  2  Pearson,  466;  United 
States  V.  Reynolds,  1  Utah,  226. 

INDORSEMENT:  Where  the  fore- 
man of  the  irrand  Jury  writes  at  the 
foot  of  indictment,  immediately  sue- 
ceedingr  the  last  count  therein  "a  true 
bill"  and  sigms  his  name  thereto,  the 
Indictment  is  sufficiently  indorsed  with- 
in the  meaning:  of  the  Code  of  Criminal 
Procedure. — State  v.  Jones,  2  Kan.  App. 
1,  42  Pac.  392. 


Seclien  5333.    Depesitiens  IHust  be  Returned,  wher. 

If  twelve  grand  jurors  do  not  concur  in  finding  an  indictment  against 
a  defendant  who  has  been  held  to  answer,  the  deposition,  if  any, 
transmitted  to  them  must  be  returned  to  the  court,  with  an  i^do^s^ 
ment  thereon,  signed  by  the  foreman,  to  the  effect  that  the  charged 
is  dismissed. 

1887  R.  S.  Sec.  7666:   1864,  1st  Ses.  p.  265.  Sec.  226. 

Section  9333.  Dismissal,  EflTect  ef:  The  dismissal  of 
the  charge  does  not  prevent  its  resubmission  to  a  grand  jury  as  often 
as  the  court  may  direct,  but  without  such  direction  it  cannot  be  re- 
submitted. 


1887  R.  S.  Sec.  7667;  1864,  1st  Ses.  p. 
265,  Sec.  227. 

GOOD  CAUSE  NECESSARY:  To  au- 
thorize the  resubmission  of  a  chargre 
which  has  been  ignored  by  one  grand 
Jury  to  another  grand  Jury,  thereafter 
to  be  impaneled,  good  cause  for  so  do- 
ing must  be  shown. — In  re  Moragne, 
(Idaho),  53  Pac.  3.     In  considering  this 


section  and  in  arriving  at  the  above 
conclusion,  the  court  construes  this  aec- 
tlon  in  conjunction  with  Sections  8212 
and  8213  of  the  Revised  Statutes  (Sec- 
tions 5673,  5674  of  this  Code),  and 
therein  are  supported  by  several  Cali- 
fornia cases,  among  which  are  Ex  parte 
Moan,  65  Cal.  216,  3  Pac  644;  ex  parte 
Clark,  54  Cal.  415. 


Sectien  5334.  Wif nesses,  Names  ef:  When  an  indict- 
ment is  found,  the  names  of  the  witnesses  examined  before  the  grand 
jury,  or  whose  depositions  may  have  been  read  before  them,  must  be 
inserted  at  the  foot  of  the  indictment,  or  indorsed  thereon,  before  it 
is  presented  to  the  court. 


1887  R.  S.  Sec.  7668;  1864,  1st  Ses.  p. 
265.  Sec.  228. 

NOT  SECRET:  Section  943,  Penal 
Code  of  California,  declares  that  the 
names  of  witnesses  examined  before  a 
grand  Jury,  or  whose  depositions  may 
have  been  read,  must  be  inserted  at  the 
foot  of  the  indictment  or  indorsed 
thereon  before  it  is  presented  to  the 
court:  and  by  Section  995  (see  Section 
5374.  this  Code),  a  failure  to  so  insert 
or  indorse  the  names  of  all  the  wit- 
nesses, is  made  ground  for  setting  aside 
the  indictment.  By  Section  925  (see 
Section  5311,  this  Code),  no  person,  ex- 
cept the  district  attorney  and  witnesses 
under  examination,  are  permitted  to  be 
present  at   the   sessions  of  the   grand 


Jury.  If,  therefore,  neither  members 
of  the  grand  Jury,  nor  the  district  at- 
torney could  be  called  upon  to  state 
whether  any  witnesses  were  examined 
other  than  those  whose  names  W* 
been  inserted  or  indorsed,  a  barW 
right  to  move  to  dismiss  is  given  with- 
out the  power  to  ascertain  whether  cff 
not  the  statute  has  been  complied  wltt 
ITnder  our  statute,  the  names  of  wit- 
nesses before  a  grand  Jury  are  not  •*• 
crets  to  be  undivulged,  at  least  for  the 
purposes  herein  referred  to:  becan« 
the  moment  an  indictment  is  presented 
that  moment  the  names  should  be  * 
part  of  the  record. — Ex  parte  Schml^Ki 
71  Cal.  212,  12  Pac.  56. 
INDORSEMENTS       ON       INDICT* 
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r>^aine  of  person  indicted  need      grrand  Jury. — People  v.  Page,  116  Cal. 
lorsed  on  the  indictment  as  a      386,  48  Pac.  326. 
hough  he  testified  before  the 

on  SS9S.      Indictmeiit,   how  Presented:      An  in- 

,  when  found  by  the  grand  jury,  must  be  presented  by  their 
,  in  their  presence,  to  the  court,  and  must  be  filed  with  the 

S.  Sec.  7669;   1864,  Ist  Ses.  p.  turned  in  open  court  and  this  fact  must 

229.  be  shown  by  the  record. — Thomell  v. 

or  to  put  a  defendant  on  trial  People,  11  Colo.  306,  17  Pac.  904. 
lictment  which   was  not  re- 

on  aS36.    Defendant  not  in    Custody:      When  an 
nt  is  found  against  a  defendant  not  in  custody,  the  same 
ngs    must  be  had  as  are  prescribed  by  Chapter  CCXXX  of    ^ 
e,  against  a  defendant  who  fails  to  appear  for  arraignment. 

S.  Sec.  7670;   1864,  Ist  Ses.  p.  265,  Sec.  230. 

PRESENTMENT  OF  THE  INFORMATION. 

SB  5397.  Courts,  Power  and  Jurisdiction  to 
jtc:  The  several  courts  of  this  State  shall  possess 
r  exercise  the  same  power  and  jurisdiction  to  hear,  try,  and 
e  prosecutions  upon  information  for  crimes,  misdemean- 
offenses,  to  issue  writs  and  process,  and  do  all  other  acts 
IS  they  possess  and  may  exercise  in  cases  of  like  prosecutions 
dictments. 

h  Ses.  p.  125,  Sec.  1;  1891,  1st  Ions    of    said    section    (see    first    Sess. 

5.  Laws.  p.  184),  authorizes  a  proceed!  n;j 

EDINGS      BY      INFORM  A-  by  Information  only  where  the  defemi- 

TAIiIDITY,      PRELIMINARY  ant  has  had  a  preliminary  examinatltm 

A.TION:     Section  8,  Article  1,  as  provided  by  Chapter  7,  Title  3,  of  iht 

institution   of  Idaho   author-  Penal   Code   of  Idaho,    or   has   waived 

^edings  either  by  indlctmf»ni  such  examination,  or  Is  a  fugritive  from 

rmation.  That  section  In  con-  Justice. — State  v.  Braithwaite,  2  Idaho, 

ith  the  act  of  the  legrislature  857,  27  Pac.  731. 
carry  Into  effect  the  provls- 

on  9338.     Information  to  be  Filed,  Wiien  and 

J,  and  by  IVhom:      All  informations  shall  be  filed  during 

the  court  having  jurisdiction  of  the  offense  specified  therein, 

prosecuting   attorney   as   informant;  he  shall  subscribe  his 

ereto  and  indorse  thereon  the  names  of  the  witnesses  known 

at  the  time  of  filing  the  same;  and  at  such  time  before  the 

any  case  as    the  court  may  by   rule  or  otherwise  prescribe, 

indorse  thereon  the  names  of  such  other  witnesses  as  shall 

known  to  him. 

h  Ses.  p.  125,  Sec.  2:  1891,  Ist  unless  It  Is  clearly  made  to  appear  that 

I.  Sec.  2.  such  witnesses  were  not  known  to  the 

3    OF   WITNESSES    TO    BE  state's  attorney  at  the  Ume  of  filing  the 

CD  ON  INFORMATION:    It  is  information;    but   upon  a   second   trial 

of  the  state's  attorney  to  In-  upon   the   same   infoVmatlon    this   rule 

n  an  Information,  at  the  time  will  not  apply  to  witnesses  for  the  state 

tie  same,  the  names  of  all  wit-  who  testify  upon  the  first  trial,  without 

r  the  state  known  to  him  at  objection  on  the  part  of  the  accused. — 

?;    and   ordinarily   no   witness  State  v.  Kent,  5  N.  Dak.  516,  35  L.  R.  A. 

5   allowed    to    testify   for   the  518;   State  v.  Reddlngton  (S.  Dak.),  64 

>8e  name  is  not  so  indorsed,  N.  W.  170;  People  v.  Hall,  48  Mich.  482; 


2G2 


PROCEEDINGS  BY  INFOnMATION 


Oh.  coini 


State  y.  Boughner  (S.  Dak.),  59  N.  W. 
786. 

In  a  criminal  prosecution  the  names 
of  witnessed  can  not,  against  objection. 
be  added  to  the  information,  without 
showing  that  they  were  not  known 
earlier,  and  in  time  to  give  defendant 
notice  in  season  to  anticipate  their 
presence  before  the  trial. — People  v. 
Hall,  48  Mich.  482,  12  N.  W.  666;  Gandy 
V.  State,  24  Neb.  716,  40  N.  W.  302; 
Parks  V.  State,  20  Neb.  515,  31  Pac.  .'i, 
cit'.ng  Stevens  v.  State,  19  Neb.  647,  28 
N.  W.  804.  The  charge  was  preferred  by 
information.  After  the  Jury  was  se- 
lected, but  before  any  proof  was  offered, 
the  county  attorney  asked  leave  of  the 
court  to  indorse  upon  the  Information 
the  names  of  three  witnesses,  not 
known  to  him  at  the  time  the  informa- 
tion was  filed.  Such  leave  was  granted 
over  objection  of  counsel  for  the  de- 
fendant, and  the  Indorsement  was 
made.  Defendant  saved  his  exception. 
The  only  provision  of  the  statute  upon 
this  subject  is  Section  1734  of  the  Penal 
Code.  By  it  the  duty  is  enjomed  upon 
the  county  attorney  to  indorse  upon  the 
information,  upon  filing  it.  the  names  of 
the  witnesses  for  the  state,  if  known. 


The  purpose  of  this  requirement  i8  lo 
enable  the  defendant  to  make  inqulrr 
as  to  the  witnesses,  and  prepare  to 
meet  their  testimony.  The  duty  of  the 
county  attorney  is  fully  performed  un- 
der this  provision,  however,  when  be 
has,  at .  the  time  of  presenting  the 
charge  for  filing,  indorsed  the  names  m 
all  witnesses  then  known  to  him;  for 
there  is  no  command  that.  If  thereafter, 
other  witnesses  are  discovered,  their 
names  shall  also  be  indorsed.  Such  wit- 
nesses may  be  called  and  examined  at 
the  trial  whether  their  names  have  been 
Indorsed  or  not. — State  v.  Schnepel  ti 
Mont.  523.  59  Pac.  927,  citing  State  v. 
Calder,  23  Mont  504,  59  Pac.  903;  State 
V.  Sloan,  22  Mont.  293,  56  Pac.  364;  see 
State  V.  Black,  15  Mont.  148,  38  Pac 
674,  and  citations.  It  is  error  to  deny 
the  county  attorney  the  right  to  ex- 
amine witnesses  because  their  namei 
do  not  appear  on  the  information,  in 
the  absence  of  a  showing  on  the  part  of 
the  defendant  that  the  county  attor- 
ney did  in  fact  know  of  their  existence 
at  the  time  the  information  was  fUed- 
State  V.  Schnepel,  23  Mont  528,  59  Pac 
927. 


Sectien  9339.  Offeniie  Charged,  how  to  be  Stated, 
etc:  The  oflfense  charged  in  all  informations,  shall  be  stated  with 
the  same  fullness  and  precision  in  matters  of  substance,  as  is  required 
in  indictments  in  like  cases,  and  in  all  cases  defendant  or  defendants 
shall  have  the  same  rights  as  to  proceedings  therein,  as  he  or  they 
would  have  if  prosecuted  for  the  same  oflfense  upon  indictment 


1899,  5th  Ses.  p.  126,  Sec.  3;  1893,  2d 
Ses.  p.  64,  Sec.  1,  amending  laws  of  1891, 
Ist  Ses.  p.  185,  Sec.  3. 


Requisite  fullness  of  indictment:  Sec. 
5346  and  notes. 


Seelion  5330.      ProTii^ions  of  Penal    Code  Relatiif 
to   ludiclment,  efc:       The   provisions  of   the    Penal   Code  in 

relation  to  indictments,  and  all  other  provisions  of  law  applying  to 
prosecutions  upon  indictments,  to  writs  and  process  therein,  and  the 
issuing  and  service  thereof,  to  motions,  pleadings,  trials  and  punish- 
ments, or  the  execution  of  any  sentence,  and  to  all  other  procedings 
in  cases  of  indictment,  whether  in  the  court  of  original  or  appellate 
jurisdiction,  shall  in  the  same  manner  and  to  the  same  extent,  iS 
near  as  may  be,  apply  to  informations  and  all  prosecutions  and  pro- 
ceedings thereon. 


1899,  5th  Ses.  p.  126,  Sec.  4;  1891,  1st 
Ses.  p.  185,  Sec.  4. 

This  section  cited  in  State  v.  Clark 
(Idaho),  85  Pac.  710. 

MOTION  TO  QUASH:  Where,  in 
support  of  a  motion  to  quash  an  in- 
formation, defendant  flies  an  affldavlt 
wherein  he  states  positively  that  he 
has  never  had  an  examination  upon  the 


charge  preferred  in  the  information.it 
is  the  duty  of  the  prosecution  to  w- 
fute  such  afllidavit  by  the  production 
of  the  depositions  taken  upon  the  pt^ 
llminary  examination,  or  other  compe- 
tent proof,  and,  failinflr  to  do  lo,  tbe 
motion  to  quash  should  be  aUowed.- 
State  V.  Farrls  (Idaho),  61  Pac.  771 
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Seelton  SSSl.    Person    Gonmiitted   te    Answer^    etc: 

Any  person  who  may  according  to  law  be  committed  to  jail,  or  be- 
come recognized  or  held  to  bail  with  sureties  for  his  appearance  in 
court  to  answer  to  any  indictment  may,  in  like  manner,  so  be  com- 
mitted to  jail  or  become  recc^^ized  and  held  to  bail  for  his  appear- 
ance to  answer  to  any  information  or  indictment,  as  the  case  may  be. 

1899,  5th  Sea.  p.  126.  Sec.  6;  1891,  let  Ses.  p.  185,  Sec.  6. 

Section  aSS3.    Duty  ol    Prosecuting    Attorney,    etc: 

It  shall  be  the  duty  of  the  prosecuting  attorney  to  inquire  into  and 
make  full  examination  of  all  the  facts  and  circumstances  connected 
with  any  case  of  preliminary  examination  as  provided  by  law,  touch- 
ing the  commission  of  any  offense  wherein  the  offender  shall  be  com- 
mitted to  jail  or  become  recognized  or  held  to  bail,  and  if  the  district 
attorney  shall  determine  in  any  such  case  that  an  information  ought 
not  be  filed,  he  shall  make,  subscribe  and  file  with  the  clerk  of  the 
court  a  staetment  in  writing  containing  his  reasons,  in  fact  and  in 
law,  for  not  filing  an  information  in  such  case,  and  that  such  state- 
ment shall  be  filed  at  and  during  the  term  of  court  at  which  the 
offender  shall  be  held  for  his  appearance:  Provided,  That  in  such 
case  such  court  may  examine  said  statement,  together  with  the  evi- 
dence filed  in  the  case;  and  if,  upon  such  examination,  the  court 
shall  not  be  satisfied  with  said  statement,  the  prosecuting  attorney  shall 
be  directed  by  the  court  to  file  the  proper  information  and  bring  the 
case  to  trial. 

1899,  5th  Ses.  p.  126,  Sec.  6;  1891,  1st  Ses.  p.  185,  Sec.  6. 

Section  ffSSS.  Grand  Juries  not  to  be  Drawn  Ex- 
cept by  Direction  ol  Judge:  Grand  juries  shall  not  hereafter  be 
drawn,  summoned  or  required  to  attend  at  the  sittings  of  any  court 
within  the  State,  as  provided  by  law,  unless  the  judge  thereof  shall 
so  direct  by  writing,  under  his  hand,  and  file  with  the  clerk  of  said 
court. 

1899.  5th  Ses.  p.  126,  Sec.  7;  1891,  1st  Ses.  p.  186,  Sec.  7. 

Section  aSS4.  No  Inrormation  to  be  Fiied,  until 
Examination  liad  and  Person  Heid  to  Answer:  No  in- 
formation shall  be  filed  against  any  person  for  any  offense  until  such 
person  shall  have  had  a  preliminary  examination  therefor,  as  pro- 
vided by  law,  before  a  justice  of  the  peace,  or  other  examining  mag- 
istrate or  officer,  unless  such  person  shall  waive  his  right  to  such 
examination:  Provided,  Jwzvci'er,  That  information  may  be  filed 
without  such  examination  against  fugitives  from  justice,  and  any 
fugitive  from  justice  against  whom  an  information  shall  be  filed  may 
be  demanded  by  the  governor  of  this  State  of  the  executive  authority 
of  any  other  State  or  Territory,  or  of  any  foreign  government,  in 
the  same  manner,  and  the  same  proceedings  may  be  had  thereon  as 
provided  by  law  in  like  cases  of  demand  upon  indictment  filed. 

1899,  6th  Ses.  p.  126,  Sec.  8 ;  1891,  Ist  tion  and  statutes  of  this  state,  before  a 

Ses.  p.  186,  Sec.  8.  defendant  can  be  informed  agrainst  for 

PREinnNARY       EXA.MINATION:  a  criminal  offense  such  criminal  must 

Under  the  provisions  of  the  constitu-  either  have  had  a  preliminary  examina- 
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tion  upon  such  charge,  or  have  waived 
the  same,  and,  while  the  failure  to  aver 
such  examination  or  its  waiver  in  the 
information  is  not  ground  to  support  a 
motion  to  quash  the  information,  we 
think  such  averment  the  better  prac- 


tlce.~State  v.  Farrls  (Idaho),  61  Pac 
772.  A  defendant  having  waived  a  pre- 
liminary examination,  as  provided  In 
this  section,  can  not  complain  that  he 
was  permitted  to  do  so. — State  v.  Lar- 
kins  (Idaho),  47  Pac.  945. 


PlrEADINGS^  INDICTMENT  OR  INFORMATION. 

Section    a335.      Rules    of    Pleading:  All  forms  of 

pleading  in  criminal  actions,  and  the  rules  by  which  the  sufficiency 
of  pleadings  is  to  be  determined,  are  those  prescribed  by  this  Code. 


1887  R.  S.  Sec.  7675;  1864,  Ist  Ses.  p. 
266,  Sec.  231. 

FORMALITIES:  The  formalities  re- 
quired by  our  statutes  to  be  observed 
in  the  trial  of  felonies,  are  the  same 
in  one  class  or  grade  as  in  another  class 
or  grade. — People  v.  Waters,  1  Idaho, 
560. 

STATUTORY  PLEADINGS:  "At 
common  law,  simple  larceny,  whether 
grand  or  petit,  was  a  felony,  and  was 
defined  to  be  the  felonious  taking  and 
carrying  away  of  the  personal  goods  of 
another.  The  word  'feloniously'  was 
therefore  essential  to  the  validity  of  an 
indictment  for  a  felony,  and  it  has  been 
uniformly  held  that  this  word,  when 
used  in  a  statute  or  constitution  with- 


out being  defined  ,  should  be  construed 
to  have  the  meaning  affixed  to  it  by  the 
common  law.  But  our  statute  has 
modified  the  common  law  system  of 
pleading  and  the  rule  of  procedure  in 
many  important  |*espects,  and  pre- 
scribed certain  simple  rules  by  whjch 
alone  the  sufficiency  of  such  pleading 
shall  be  determined.  These  rules,  or 
such  of  them  as  have  a  direct  bearing 
on  the  question  under  consideration, 
are  contained  in  the  following  sections 
of  the  Penal  Code:  Section  948  (see  this 
section)  •  •  •  Section  957  (see  Sec- 
tion 5344.  this  Code.)  •  •  •  Section 
960  (see  Section  5349.)  •  ♦  ♦  Section 
1258  (see  Section  5581.)"  •  •  •—Peo- 
ple V.  Lopez,  90  Cal.  669.  27  Pac.  427. 


Section  9:i36.  PIrading  by  llie  People:  The  first  plead- 
ing on  the  part  of  the  people  is  the  indictment  or  information. 

1887  R.  S.  Sec.  7676;  1864,  1st  Ses.  p.  by  Commission;  see  act  1891.  Ist  Ses. 
266.  Sec.  232.  "or  information."  inserted       p.  184. 

Indictment  defined:     Sec.  5303. 

Seclion  9337.  Indictment  or  Information,  what 
miiiit  Contain:     The  indictment  or  information  must  contain: 

1.  The  title  of  the  action  specifying  the  name  of  the  court  to 
which  the  indictment  or  information  is  presented,  and  the  names  of 
the  parties ; 

2.  A  statement  of  the  acts  constituting  the  offense  in  ordinary 
and  concise  language,  and  in  such  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended. 

1887  R.  S.  Sec.  7677;  1864.  1st  Ses.  p.       property  is  described  as  "sundry  bank 
266,  Sec.  233,  "or  information,"  inserted 
by  Commission;   see  act  1891,  1st  Ses. 
p.  184. 

TITLE  OF  ACTION:  A  failure  to  set 
forth  the  title  of  the  action  in  an  in- 
dictment is  not  fatal.  The  statute  re- 
quiring it  is  directory.  Sufficiency  of 
in  indictment  for  murder  considered. — 
People  V.  Walters,  1  Idaho,  271. 

DESCRIPTION  OF  PROPERTY:  An 
indictment  chargingr  the  property  sto- 
len as  "a  quantity  of  specimens  of  gold 
and  silver  ores  of  one  hundred  and  fifty 
pounds  in  weight"  is  sufficient. — People 
V.  Freeman,  1  Idaho,  322. 

Where,  in  an  indictment,  the  stolen 


bills,  Issued  on  the  authority  of  the 
United  States,  usually  known  as  'green- 
backs,' amounting  in  all  to  the  sum  ot 
$589.00,"  such  description  is  not  suffl- 
cient  to  support  the  indictment  or  to 
enable  the  Jury  to  determine  that  the 
stolen  chattels  are  the  same  referred 
to  in  the  indictment.  The  number, 
amount,  and  denomination  of  billH 
ought  to  be  given,  or  a  good  and  suffl- 
clent  excuse  for  not  so  doing  set  forth 
in  the  indictment. — Territory  v.  Shiplef* 
4  Mont.  486,  2  Pac.  313.  In  a  prosecution 
against  a  public  ofllcer  for  failure  to 
pay  over  public  money,  an  allegation 
that  he  failed  to  pay  over  a  certain 
sum  of  money  is  suflacient  allegation  o( 
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-State  V.  Howe.   27   Or.   138,   44 
2. 

ES:  Where  an  Indictment 
I  a  defendant  with  having  been 
ed  of  several  prior  offenses  un- 
erent  names,  the  use  of  the  alias 
er  for  the  purpose  of  identlfyiner 
'endant  as  the  person  who  had 
1  this  conviction;  and  the  fact 
part  of  the  indictment  contaln- 
averment  of  prior  convictions  is 
d  to  the  Jury,  because  defendant 
Is  them,  does  not  make  it  error 
the  pseudonyms. — People  v.  Ma- 
109  Cal.  277,  41  Pac.  1097.  But  an 
ition  for  violation  of  the  law 
employing  females  in  a  saloon, 
Dt  state  the  name  of  the  female 
ployed. — State  v.  Considine,  16 
358,  47  Pac.  755. 

:::ription  of  ownership: 

osecution  for  larceny,  the  Infor- 
whlch  alleged  that  the  thing 
was  the  property  of  a  certain 
is  sufficient  to  sustain  a  con- 
,  although  at  the  time  of  the 
'  the  alleged  owner  was  a  mar- 
oman,  and  the  property  stolen 
ught  with  the  money  of  her  hus- 
-People  V.  Watson,  72  Cal.  402,  14 
.  An  information  charging  that 
ceny  was  the  stealing  of  a  cer- 
3g,  the  property  of  one  Albert 
held  sufficient. — People  v.  Stan- 
\  Cal.  27,  28  Pac.  106.  In  the  case 
?ny,  the  information  must  allege 
nership  of  stolen  property,  and 
fective  if  it  fails  to  do  so. — Peo- 
Hanselman,  76  Cal.  460,  18  Pac. 

INARY  LANGUAGE:  In  an  in- 
nt  under  Section  3  of  the  act  of 
88,  approved  March  22.  1882, 
r  47,  entitled  "An  act  to  amend 
I  5252  of  the  Revised  Statutes  of 
lited  States  in  reference  to  blg- 
nd  for  other  purposes,"  the  use 
word  "cohabit"  is  sufficient  and 
oX.  necessary  to  set  out  at  large 
indictment  the  meaning  or  defl- 
>f  the  word  itself.— United  States 
ntze,  2  Idaho,  446,  21  Pac. 
Under  the  statute  providing 
he  information  must  contain 
ement  of  the  offense  in  or- 
langruage,  and  under  the 
:ution  of  California,  requiring  ju- 
proceedlngs  to  be  conducted  In 
1  (see  Section  3040,  Idaho  Code 
1  Procedure),  held  that  the  court 
n  overruling  defendant's  motion 
st  of  judgment,  where  defendant 
nvicted  of  perjury  for  testifying 
in  a  charge  against  him  for  sell- 
ottery  ticket  and  a  photographic 
f  the  ticket  whic  h  was  in  Chinese 
ters,  not  translated  into  English 
t  out  In  the  Information. — People 
Sum,   92    Cal.    648,    28    Pac.    680. 


Held,  that  an  information  which  alleged 
that  the  defendant  "having  theretofore*' 
been  a  county  clerk,  and,  "which  with 
the  receipt  safe  keeping,  transfer,  and 
disbursement  of  public  moneys  in  his 
official  capacity,  as  such  clerk  and  offi- 
cer, and  his  official  term  •  ♦  ♦  having 
expired  •  •  •  there,  then  and  there 
remained  in  his  hands  certain  public 
moneys  theretofore  received  by  him  in 
his  official  capacity  as  such  clerk,"  he 
wilfully  omitted  to  pay  them  over  to  his 
successor,  the  demand  therefore  "hav- 
ing then  and  there  been  made  or'  de- 
fendant by  his  successor,  sufficiently 
charged  that  defendant,  as  common 
clerk,  received  money  as  such  officer, 
and  failed  to  pay  it  over  to  his  succes- 
sor; and  the  use  of  the  participle  In- 
stead of  the  past  tense  of  the  verb  did 
not  make  the  allegations  mere  recitals. 
People  V.  Hamilton  (Cal.),  32  Pac.  526. 
An  indictment,  which  charges  that  de- 
fendant in  order  to,  etc..  "did  wilfully, 
unlawfully,  knowingly,  incestuously  and 
feloniously  upon  the  person  of  one  C, 
the  daughter  of  said  defendant,  com- 
mitted fornication  and  had  sexual  in- 
tercourse with  and  carnally  know  the 
said  C.  contrarily,  etc.,"  Is  a  sufficient 
charge  of  incest  and  conforms  with  the 
section  providing  that  an  Indictment 
must  contain  a  statement  of  the  acts 
constituting  an  offense  in  ordinary  and 
concise  language  so  that  a  person  of 
common  intelligence  would  know  what 
Is  intended  and  must  be  direct  and  cer- 
tain as  to  the  party  charged,  the  offense 
charged,  and  the  circumstance. — People 
V.  Kaiser,  119  Cal.  456,  51  Pac.  702.  The 
word  "daughter"  as  used  in  an  indict- 
ment for  incest  means  an  immediate 
female  descendant,  and  not  an  adopted 
daughter,  step  daughter,  or  daughter- 
in-law. — Id. 

DESCRIPTION  OF  OFFENSE:  An 
Indictment  containing  the  following 
charging  part,  was  held  good.  The  In- 
dictment charges  the  beating  with  a 
hatchet,  which  is  alleged  to  be  a  deadly 
weapon,  as  done  wilfully,  feloniously, 
and  unlawfully,  premeditately,  deliber- 
ately, and  with  malice  aforethought, 
and  with  intent  him,  the  said  Patrick 
McNamara,  to  kill  and  murder,  did 
then  and  there  strike,  beat,  etc.,  inflict- 
ing a  mortal  wound,  of  which  he  the 
said  McNamara,  then  and  there  im- 
mediately died.  The  court  says,  "This 
Indictment  charges  deliberation,  pre- 
meditation, with  Intention,  and  all  the 
necessary  words  to  make  a  complete 
Indictment  as  laid  down  in  our  statute 
(Rev.  St.,  Section  7677)  and  as  explained 
and  construed  in  Territory  v.  Evans,  2 
Idaho,  391,  17  Pac.  139,  and  supplies  the 
very  words  wanting  in  the  Indictment 
in  the  case  of  People  v.  O'Callahan,  2 
Idaho,  143,  9  Pac.  141.    The  indictment 
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seems  to  be  entirely  sufficient,  and 
charges  murder  in  the  first  degree." — 
Perry  v.  State  (Idaho).  38  Pac.  655.  It 
Is  gross  error  on  the  face  of  the  indict- 
ment to  charge  that  the  defendant  is 
guilty  of  a  "felony"  Instead  of  naming 
the  real  offense. — People  v.  Page,  1 
Idaho,  102.  In  determining  the  offenses 
charged  in  an  indictment  all  parts  of 
the  instrument  will  be  considered  to- 
gether, and  if  it  appears  that  a  crime 
is  sufficiently  alleged.  It  will  be  sus- 
tained.— Territory  v.  Evans,  2  Idaho, 
391,  17  Pac.  139,  an  indictment  for  per- 
jury in  taking  an  oath  as  to  facts  with- 
in defendant's  knowledge,  which  pertain 
to  himself  alone,  and  which  he  was 
bound  to  know,  charging  that  the  de- 
fendant "wilfully,  unlawfully,  and  fe- 
loniously contriving  •  ♦  *  upon  his  oath 
aforesid,  falsely,  wickedly,  and  felon- 
iously did  swear"  etc.,  is  not  defective 
for  omitting  the  word  '"knowingly,"  in 
view  of  Section  8236  of  the  Penal  Code 
(Section  5688  of  this  Code)  providing 
that  a  departure  from  the  form  or  mode 
described  for  pleadings  or  proceedings, 
or  an  error  or  mistake  therein  shall  not 
render  it  actually  valid,  unless  prejudi- 
cial.— ^Territory  v.  Anderson,  2  Idaho, 
537,  21  Pac.  417.  An  information  for 
robbery  which  alleges  that  defendant 
had  been  convicted  of  petty  larceny 
before  the  robbery  was  committed,  does 
not  charge  two  offenses. — People  v. 
Boyle,  64  Cal.  153,  28  Pac.  282.  An  in- 
dictment for  burglary  charging  an 
entry  into  a  stable  with  Intent  to  com- 
mit "larcey"  does  not  describe  any  of- 
fense.— People  V.  Sinclair  55  Cal.  525. 
An  indictment  charging  that  the  de- 
fendant, a  tax  collector,  had  "on  such  a 
day  collected  public  money,  and  on  that 
day  and  for  five  days  thereafter,"  etc., 
"refused  and  omitted"  to  pay  it  over, 
charges  but  a  single  offense  and  is  not 
bad  under  this  section. — People  v.  Otto, 
70  Cal.  523,  11  Pac.  675. 

LANGUAGE  OF  THE  STATUTE: 
Where,  as  in  Idaho,  the  statute  defines 
what  shall  constitute  murder,  an  indict- 


ment which  sets  forth  the  crime  in  tbft 
language  of  the  statute,  \m  sufficient; 
and  the  findings  of  the  degree  of  mur- 
der  being  by   statute   required  to  be 
found  by  the  trial  Jury,  it  is  not  eaten-* 
tial  that  the  definition  of  the  various 
degrees  shall  be  stated  in  the  indict^ 
ment— State  v.  Ellington    (Idaho),  4S 
Pac.  60,  overruling  People  v.  O'Calla— 
ghan,  2  Idaho,  143,  9  Pac  414.    An  in- 
dictment is  sufficient  in  substance  if  1 
describes  the  offense  in  the  language  (^ 
the  statute  by  which  it  is  created  or  de 
fined. — People  v.  Butler,  1  Idaho,  tZW 
likewise,  an  information  charging  a  fel^ 
ony  in  the  language  of  the  statute,  W^ 
sufficient — People  v.  Marseller,  70  Ca-^ 
98,  11  Pac.  503.    An  information  char^ 
ing  that  a  defendant  had  "fraudulent^ 
voted  at  an  election  when  he  was  nci: 
entitled  to  vote"  though  in  the  languai^ 
of  the  statute,  is  not  sufficient  to  sta^tt 
an  offense,  but  must  set  forth  the  fk(^^ 
relied  upon  to  show  fraudulent  votit^^ 
Such  information  is  also  fatally  def Mo- 
tive, unless  it  states  the  particular  f^^ 
or   facts   showing  that  the   defendant 
was    not   entitled    to   vote. — ^People    v. 
Neil,  91  Cal.  465,  27  Paa  760,  following 
People  V.  McKenna,  81  CaL  159,  22  Pftc 
488.     An  indictment  must  contain  so 
many  of  the  substantial  words  of  the 
statute  as  shall  enable  the  court  to  see 
on  what  statute  it  is  framed*  and  such 
other  as  may  be  necessary  to  a  com- 
plete   description    of    the    offense;  or 
words  which  are  their  equivalents  or 
more  than  their  equivalents  in  meaning' 
—United  States  v.  Mays,  1  Idaho,  76J. 

ALLEGATIONS  OP  OWNERSHIP: 
Where  an  information  alleges  one  C  to 
be  the  owner  of  the  property  stolen, 
and  the  proofs  show  that  he  was  in  pos- 
session of  the  property  as  the  agent  of 
the  real  owner  of  the  property,  with  tnH 
power  to  sell  or  otherwise  diajMse  of  the 
same,  such  circumstances  are  sufficient 
to  uphold  the  allegation  in  the  Infor- 
mation.— State  V.  Farris  (Idaho).  51 
Pac.  772. 


Election  (1338.  Ferni  ot  Indictmeiit:  The  indictmeni 
may  be  substantially  in  the  following  form : 

The  State  of  Idaho  against  A.  B.,  in  the  district  court  of  the 

judicial  district,  in  the  county  of term,  A. 

D.,  nineteen : 

A.  B.  is  accused  by  the  grand  jury  of  the  county  of by  this 

indictment,  of  the  crime  of  (giving  its  legal  appellation,  such  as 
murder,  arson,  or  the  like),  committed  as  follows: 

The  said  A.  B.,  on  the day  of ,  A.  D.  nineteen 

,  at  the  county  of ,  (here  set  forth  the  act  x 

omission  charged  as  an  offense). 

1887  R.  S.  Sec.  7678;  1864,  1st  Sea.  p.266.  Sec  284. 
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IC  IN  GENERAL:   No  matter  of  Idaho,  528.     See  also,  notes  under  the 

ot  tending  to  the  prejudice  of  preceding  section  and  those  under  the 

mdant  in  a  criminal  case  will  be  next  section, 
(d.— Pickett  V.  United  States,  1 

ttloB  S9219.    Indictment  must  be  Certain:     It  muit 

ict  and  certain  as  it  regards : 

The  party  charged; 

The  offense  charged ; 

The  particular  circumstances  of  the  offense  charged,   when 

re  necessary  to  constitute  a  complete  offense. 

EL  S.  Sec.  7679;  1864,  1st  Ses.  p.  cient  because  It  failed  to  state  the  acts 

2.  236.  constituting  the  offense  and  was  not 

ons  6339-5341  cited  in  State  v.  sufficiently  direct  in  stating  the  par- 

[Idaho),  55  Pac.  892.  ticular  circumstances  constituting  the 

JCT  AND  CERTAIN:    An  infor-  complete  offense. — People  v.  Ward,  110 

charging  one  with  making  and  Cal.  369,  42  Pac.  894.    Likewise,  an  In- 

r  a  fictitious  check  with  intent  formation  for  extortion,  stating  that  the 

aud  D.,  did  make  and  forge  a  property  was  obtained  by  reason  of  the 

fictitious  instrument  in  writing  defendant's   threat   to   accuse   another 

payment  of  money,  purporting  of  the  crime  of  selling  diseased  or  un- 

Igned  by  one  F.,  and  setting  out  wholesome  meat,  was  insufficient,  as  It 

!ck  alleged:    "Whereas,  in  truth  did  not  allege  an  intent  that  the  meat 

fact,  there  was  and  is  no  such  should   be   eaten. — People   v.   Hoffman 

Drporation,  co-partnership,  or  in-  (Cal.),  68  Pac.  856. 

1  as  F.,  In  existence,  as  he  (the  PARTICULAR     CIRCUMSTANCES, 

I)    then   and   there   well  knew,"  INTENT:       An    indictment    which 

Lt  the  said  instrument  in  writing  charges    the    defendant    with    having 

titlous.    Held,  to  state  a  public  counterfeiting  instruments  In  his  pos- 

,  but  to  lack  the  certainty  re-  session,    with   keeping   them    secretly, 

by  this  section. — People  v.  Ellen-  that  they  are  instruments  adapted  to 

119  Cal.  266,  51  Pac.  553.     The  the  unlawful  purpose  of  counterfeiting 

defining   the  word   "bribe"   as  gold  dust;  but  does  not  charge  the  de- 

ig  of  value  or  advantage,  present  fendant  with  having  the  counterfeiting 

ipective,  or  any  promise  or  un-  instruments  in  his  possession,  secretly, 

ng  to  give  any,  asked,  given,  or  for  the  purpose  of  using  them,  is  radic- 

id,  with  a  corrupt  intent  to  in-  ally  defective. — People  v.  Page,  1  Idaho, 

,  unlawfully,  the  person  to  whom  102.    In  an  indictment  for  robbery,  the 

v^en,  in  his  action,  vote,  or  opln-  words     "felonious"    and     "rob"     carry 

any  public  or  official  capacity;  with  them  the  intent  and  are  sufficient, 

ctment  which  charged  that  the  — People  v.  Butler,  1  Idaho,  231. 

mt  did  "give  a  bribe"  to  a  cer-  See  also  notes  under  two  preceding 

pervisor,  with  intent  to  corrupt  sections, 
a  certain  matter,  was  not  suffi- 

tien  5340.  Defendant  Infermed  Against  or  Indicted 
Ictilieus  Name:  When  a  defendant  is  indicted  or  informed 
it  by  a  fictitious  or  erroneous  name,  and  in  any  stage  of  the 
idings  his  true  name  is  discovered  it  must  be  inserted  in  the 
[uent  proceedings,  referring  to  the  fact  of  his  being  indicted  or 
led  against  by  the  name  mentioned  in  the  indictment  or  in- 
tion. 

R.  S.  Sec.  7680;  1864,  1st  Ses.  p.  by  Commission;  see  act  1891,  1st  Ses. 
c,  236,  "or  information,"  inserted      p.  184. 

tion  9341.  Indictment  or  Informatlen  must 
ye  but  one  Offense:  The  indictment  or  information  must 
I  but  one  offense,  but  the  same  offense  may  be  set  forth  in  dif- 

forms  under  different  counts,  and,  when  the  offense  may  be 
itted  by  the  use  of  different  means,  the  means  may  be  alleged 

alternative  in  the  same  count. 
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1887  R.  S.  Sec.  7681;  1864,  1st  Ses.  p. 
266,  Sec.  237,  "or  information,"  inserted 
by  Commission;  see  act  1891,  1st  Ses. 
p.  184. 

DIFFERENT  COUNTS:  While  there 
can  be  no  such  joinder  of  felonies  under 
the  same  indictment  as  to  include  sep- 
arate transactions  in  fact,  yet,  when 
the  relation  which  the  accused  sustains 
to  certain  transactions  and  the  facts 
connected  therewith  are  shrouded  in 
doubt,  the  indictment  may  embrace  in 
separate  counts,  separate  distinct  felo- 
nies in  connection  therewith,  and  if,  on 
the  trial,  distinct  transactions  are  de- 
veloped, the  state  may,  at  the  request 
of  the  accused,  be  forced  to  elect  upon 
which  count  or  transaction  to  prosecute. 
— McKenzie  v.  State,  32  Tex.  Cr.  R.  568, 
40  Am.  St.  Rep.  795;  but  as  a  rule,  the 
prosecution  will  not  be  required  to  elect 
on  which  count  it  will  proceed. — State 
V.  Houx.  109  Mo.  654,  19  S.  W.  35.  32 
Am.  St.  Rep.  686.  Where  the  same  in- 
formation contains  two  counts,  both 
founded  on  the  same  transaction  and 
intended  to  meet  the  different  legal  as- 
pects which  the  evidence  may  give  the 
cause,  the  trial  court  may,  in  its  des- 


cretion,  decline  to  compel  the  prosecu- 
tion to  elect  upon  which  it  will  proceed. 
— Porath  V.  State,  90  WHs.  527,  48  Am. 
St.  Rep.  954. 

ACCESSORIES:  An      indictment 

charging  five  persons  with  murder  In 
one  count,  and  four  of  the  same  persons 
with  being  accessories  before  the  fact 
in  another  count,  does  not  charge  two 
offenses. — People  v.  Ah  Hop,  1  Idaho, 
698.  The  statute  requires  all  persons 
concerned  in  the  commission  of  an  of- 
fense, whether  as  principals,  or  as  ac- 
cessories before  the  fact,  to  be  indicted 
as  principals,  and  a  second  count  in  the 
indictment  charging  a  portion  of  the 
same  persons  with  being  accessories 
before  the  fact  is  surplusage,  which  will 
not  vitiate  the  indictment. — People  v. 
Ah  Hop,  supra.  Under  our  practice, 
the  indictment  must  charge  but  one 
offense,  but  the  same  offense  may  be 
set  forth  in  different  counts  and  In  dif- 
ferent forms  and  where  an  Indictment 
charges  one  defendant  as  principal  and 
the  other  as  accessory  before  the  fact 
it  charges  but  one  offense. — Territory  v. 
Guthrie,  2  Idaho,  398,  17  Pac.  89. 


Secfiou  5343.     When  Offense  was  Committed:     The 

precise  time  at  which  the  offense  was  committed  need  not  be  stated 
in  the  indictment  or  information,  but  it  may  be  alleged  to  have  been 
committed  at  any  time  before  the  finding  thereof,  except  where  the 
time  is  a  material  ingredient  in  the  offense. 


1887  R.  S.  Sec.  7682;  1864,  1st  Ses.  p. 
266,  Sec.  238,  "or  Information,"  inserted 
by  Commission;  see  act  1891,  1st  Ses. 
p.  184. 

WHEN  TIME  IS  MATERIAL^ 
Though  it  may  not  be  proved  as  laid 
strictly,  still  when  the  time  becomes  a 
question  of  materiality,  the  court  must 
assume  that  it  is  stated  according  to 
the  fact.  And  if  there  was  no  law  de- 
fining the  crime,  and  inflicting  the  pen- 
alty at  the  time  which  it  was  alleged 
to  have  been  committed,  then  the  in- 
dictment shoull  have  been  set  aside. — 
People  v.  Williams,  1  Idaho,  85.  In 
criminal  proceedings,  the  time  in  which 
the  offense  is  charged  to  have  been 
committed  is  not  material,  unless  time 
is  of  the  essence  or  gist  thereof. — Dill  v. 
People,  19  Colo.  469,  41  Am.  St.  Rep. 
254,  36  Pac.  229. 

"ON  OR  ABOUT":  On  a  trial  for 
embezzlement,  where  the  information 
charges  the  offense  to  have  been  com- 
mitted on  or  about  December  31,  1891, 


and  before  May  1st,  1892,  was  presented 
on  August  22.  1892,  evidence  of  an  of- 
fense committed   on   March  7,  1892,  1^ 
admissible     under     similar     provlsioo^- 
People  V.  Bidleman,  104  Cal.  608,  39  Pa^- 
502.     Likewise,  an  information  charg'"^ 
Ing  a  murder  "on  or  about"  a  certal^^ 
date,   Is   sufficient. — State   v.  WiUiam^^ 
13  Wash.  335,  43  Pac.  15;  similarly  helC^ 
under  similar  statute  in  respect  to  ar^^ 
indictment  for  rape. — ^tate  v.  Thomp-^ — ' 
son,   10  Mont.  549,  27  Pac.  349.     In  an^ 
information  charging  an  offense  to  have^ 
been    committed    on    or   about   a  cer-   "^ 
tain   date,  the   words   "or  about*'  may 
be    treated    as    surplusage.  —  State   v. 
Harp,  31  Kan.  496,  3  Pac.  432.   But  such 
a  provision  is  contrary  to  the  common 
law,  for  the  omission  of  a  pleader  to 
allege   a   day    certain    as    the    time  In 
which   the   offense   charged   was  com- 
mitted, is  fatal  at  common  law. — 1  Blah. 
Cr.  Pr.  Section  390;  Territory  v.  Armijo, 
7  N.  M.  571. 


Section  5343.  Person  Injured:  When  an  offense  involves 
the  commission  of,  or  attempt  to  commit,  a  private  injury,  and  is 
described  with  sufficient  certainty  in  other  respects  to  identify  the 
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the  person  injured,  or  intended  to 


of  Samuel  Purrington  and  Lincoln 
Purrlngton  Is  bad  for  material  variance 
between  the  allesrata  and  the  probata. 
Moreover  such  variance  is  not  cured  by 
this  section. — People  v.  Reed,  70  Cal. 
529,  11  Pac.  676. 

NAME  UNKNOWN:  Where  an  in- 
formation for  murder  described  the  de- 
ceased as  one  John  Doe,  whose  true 
name  was  unknown  to  the  district  at- 
torney who  filed  the  indictment,  and 
on  the  trial  it  was  proved  that  the 
name  of  the  deceased  was  John  L. 
Decker,  there  was  no  material  variance 
by  reason  of  this  section. — State  v.  St. 
Clair  (Idaho),  53  Pac.  1. 

WHEN  VARIANCE  IS  CURED:  An 
information  charging  larceny  of  cattle 
as  belonging  to  tl>e  estate  of  a  deceased 
person  is  not  fatally  defective. — People 
v.  Prather.  120  Cal.  660,  53  Pac.  259. 
Where  the  complaint  before  a  magis- 
trate charged  the  stealing  of  a  steer 
"belonging  to,  and  being  owned  by,  the 
estate  of  W.  C.  Elledge,  deceased,"  and 
an  information  for  grand  larceny  re- 
cited that  the  steer  was  owned  by 
Joseph  Elledge  and  Mrs.  M.  J.  Elledge, 
as  executor  and  executrix  of  the  estate 
of  W.  C.  Elledge,  deceased,  the  va- 
riance was  not  fatal,  by  reason  of  this 
section.— People  v.  Smith,  112  Cal.  333, 
44  Pac.  663. 

Further  as  to  variahce,  see  Section 
5395. 


1  erroneous  allegation  as  to 
ured,  is  not  material. 

R.  S.  Sec.  7683;  1864,  Ist  Ses.  p. 
^  239. 

:n  variance  not  cured: 

itute  does  not  dispense  with  the 
ty  of  naming  the  person  injured, 
ly  declares  that  where  the  of- 
B  sufficiently  described  in  other 
B,  then  in  describing  the  private 

an  erroneous  allegration  as  to 
•son  injured  will  not  affect  the 
lings,  although  the  proper  per- 
8t  be  named.  If  there  is  no  at- 
as  in  this  case,  to  describe  the 

injury,  which  may  have  been 
d  further  than  it  is  necessarily 
d  in  the  statement  of  the  public 
,  then  a  case  for  the  application 
statute  is  not  presented.  And 
:here  Is  much  force  in  the  posi- 
the  counsel  for  the  prisoner  that 
itute  applies  more  frequently  to 
iss  of  offenses  made  so  by  stat- 
ich  were  mere  private  injuries 
imon  law. — People  v.  Frank,  1 
200.  "The  seventh  Instruction, 
from  Sec.  956  of  the  Penal  Code 
;al  with  this  section)  was  not 
ble,  because  there  was  no  erro- 
a.llegation  as  to  the  person  in- 
— People  V.  Tread  well,  69  Cal. 
Pac.  509.  And  an  indictment  for 
ng  property  under  false  pre- 
alleged  that  the  property  ob- 
was  a  note  of  Samuel  Purrlng- 
id  the  proof  showed  that  the 
y  obtained   was   the   joint   note 

;tioii  5344.  Constriicfion  ef  VFords:  The  words 
in  an  indictment  or  information  are  construed  in  their  usual 
ance  in  common  lang-uage,  except  such  words  and  phrases  as 
sfined  by   law,   which   are  construed   according  to  their  legal 

"An  act  to  amend  Section  5352  of  the 
Revised  Statutes  of  the  United  States 
in  reference  to  bigamy  and  for  other 
purposes,"  the  use  of  the  word  "co- 
habit" is  sufficient,  and  it  is  not  neces- 
sary to  set  out  at  large  in  the  indict- 
ment, the  meaning  or  definition  of  the 
word  Itself. — United  States  v.  Kuntze, 
2  Idaho,  446,  21  Pac.  407. 


R.  S.  Sec.  7684;  1864.  1st  Ses.  p. 
c.  240,  "or  information,"  added 
imission:   see  act  1891,  1st  Ses. 


rUTORY  PLEADINGS:  See 
I  word  construction  under  Sec- 
(4. 

lABIT":  In  an  Indictment  un- 
tion  3  of  the  act  of  congress  ap- 
March    22.    1882.   c.    47,   entitled 


tion  9345.     l¥ords  of  Statute   net  to   be  Strictly 
ued:    Words  used  in  a  statute  to  define  a  public  offense  neeil 
!  strictly  jmrsued  in  the  indictment  or  information';  but  other 
conveying  the  same  meaning  may  be  used. 


R.  S.  Sec.  7685;  1864.  1st  Ses.  p. 
2.  241,  "or  Information,"  inserted 
imission;    see  act  1891,  1st  Ses. 

tERY:     Under  a  statute  inflict- 


ing a  penalty  for  offering  bribes  "to 
any  member  of  a  common  council, 
board  of  supervisors,  or  board  of  trus- 
tees of  any  county,  city  or  corpora- 
tion/' etc.,  an  indictment  chargin^r  de- 
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lendant  with  having  offered  a  bribe  "to 
one  Q.»  a  member  of  the  board  of  di- 
Tectora  of  a  corporation,  to -wit,  "Alta 
Irrigation  District,"  etc.,  and  failing  to 
allege  that  such  corporation  is  a  public 
corporation,  is  fatally  defective,  as  the 
section  only  applies  to  public  and  quasi 
public  corporations. — People  v.  Turn- 
bull,  98  Cal.  630,  29  Pac.  224. 

"CONTRA  FORMAN  STATUTI":  If 
an  indictment  concludes  with  "con- 
trary to  the  form  of  the  statute  in  such 
case  made  and  provided,"  and  no  stat- 
ute exists  concerning  the  offense 
charged,  yet  if  the  facts  alleged  con- 
stitute a  conunon  law  offense,  and  the 


same  be  charged  with  certainty,  the  in- 
dictment will  be  held  good. — ^People  v. 
Buchanan,  1  Idaho,  681. 

NECESSARY  WORDS:  An  Indict- 
ment must  contain  so  many  of  the  sub- 
stantial words  of  the  statute  as  shall 
enable  the  court  to  see  on  what  statute 
it  is  framed,  and  such  other  words  ai 
are  necessary  to  a  complete  description 
of  the  offense,  or  words  which  are  their 
equivalents  or  more  than  their  equiva- 
lents in  meaning. — United  States  y. 
Mays,  1  Idaho,  768. 

This  section  cited  In  State  ▼.  Elling- 
ton (Idaho),  48  Pac  60;  see  also  notsf 
under  S^ection  6887. 


Section  a346.  Indictments  wlien  Sufficient:  The  in- 
dictment is  sufficient  if  it  can  be  understood  therefrom. 

1.  That  it  is  entitled  in  a  court  having  authority  to  receive  it, 
though  the  name  of  the  court  be  not  stated; 

2.  That  it  was  found  by  a  grand  jury  of  the  cotmty  in  which  tht 
court  was  held; 

3.  That  the  defendant  is  named,  or,  if  his  name  cannot  be  dis- 
covered, that  he  is  described  by  a  fictitious  name,  with  a  statement 
that  his  true  name  is  to  the  jury  unknown ; 

4.  That  the  offense  was  committed  at  some  place  within  the  jur- 
isdiction of  the  court,  except  where  the  act,  though  done  without  the 
local  jurisdiction  of  the  county,  is  triable  therein; 

5.  That  the  offense  was  committed  at  some  time  prior  to  the  time 
of  finding  the  indictment ; 

6.  That  the  act  or  omission  charged  as  the  offense  is  clearly  and 
distinctly  set  forth  in  ordinary  and  concise  language,  without  repeti- 
tion, and  in  such  a  manner  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended; 

7.  That  the  act  or  omission  charged  as  the  offense  is  stated  with 
such  a  degree  of  certainty  as  to  enable  the  court  to  pronounce  judg- 
ment upon  a  conviction,  according  to  the  right  of  the  case. 

1887  R.  S.  Sec.  7686;  1864,  1st  Ses.  p.       ment.— Dukes  v.  State,  11  Ind.  557.  71 

267,  Sec.  242.  Am.  Dec.  370;  but  where  an  indictment 

Information    must    be    stated    with      charged    a    person    by    the    name   of 


same  fullness:     Sec.  5329. 

DEFENDANT'S  NAME:  Where  the 
indictment  charges  the  defendant  with 
having  been  convicted  of  several  prior 
offenses  under  different  names,  the  use 
of  the  alias  Is  proper,  for  the  purpose  of 
identifying  the  defendant  as  the  person 
who  had  suffered  those  convictions. — 
People  V.  Maroney,  109  Cal.  277,  41  Pac. 
1097.  The  omission  or  addition  of  a 
middle  letter  is  not  a  misnomer  of  the 
accused,  as  the  law  knows  but  one 
Christian  name.— State  v.  Smith,  12 
Ark.  622,  56  Am.  Dec.  287.  Omission  in 
the  title  of  the  indictment  of  the  de- 
fendant's name,  which  appears  in  the 
body  thereof,  is  a  defect  not  tending  to 
prejudice  his  rights  upon  the  merits, 
and  00  ground  for  quashlof  the  Indict-; 


George  Lyons,  and  his  true  name  was 
George  Lynes,  a  plea  in  abatement  wu 
held  good. — Lynes  v.  State  (Ala.),  JO 
Am.  Dec.  557.  The  defendant's  name 
appeared  in  the  title  of  the  Informa- 
tion as  "Frank  Oliverla,  Jr./'  and  in 
the  charging  part  as  'Trank  OllYerla" 
and  '"Prank  Ollveria,  Jr./'  /md  in 
the  indorsement  thereof  as  ••Prank 
Ollveria,  Jr."  Held,  that  it  sufficiently 
appeared  from  the  whole  information 
that  the  defendant  was  charged  under 
the  name  of  Prank  Oliverla,  Jr." — ^Peo- 
ple V.  Ollveria  (Cal.),  69  Pac.  778. 

TIME:  "Our  statute  does  not  require 
that  the  Indictment  shall  show  that  the 
offense  was  committed  on  a  day  prior 
to  the  time  of  filing  the  Indictment;  mm 
do  the  statutes  In  aome  o(  tli«  atatsi 
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at  the  Indictment  is  sufficient  If 

>e  understood  therefrom  that  the 

was  committed  at  some  time 

0  the  time  of  findinsr  the  indict- 
The  proof  need  not  show  that 

me  was  committed  on  the  day 

It  Is  ordinarily  sufficient  if  both 

frs  named  and  on  which  the  of- 

1  proven  to  have  been  committed 
thin  the  statute  of  limitations 
lor  to  the  finding  of  the  indict- 
—People  V.  Squires,  99  Cal.  887, 
.  1092.  See  further  as  to  time, 
ider  Section  5842. 
CRIPTION       OF       OFFENSE; 

are  cases  holding  that  it  is  nee- 
to  set  out  a  copy  of  the  Instru- 
>r  the  substance  thereof,  but  they 
;  applicable  under  our  system  of 
ig.  *  *  *  Substance,  rather  than 
conciseness  and  clearness,  are 
Qons  of  code  pleading.  *  *  *  Is 
;  or  omission  charged  as  the  of- 
tated  with  such  a  degree  of  cer- 
as  to  enable  the  court  to  pro- 

judgment  upon  a  conviction  ac- 
p  to  the  right  of  the  case?    That 

fundamental  test" — People  v. 
I,  96  Cal.  171,  31  Pac.  46.    An  in- 


dictment must  contain  so  many  of  the 
substantial  words  of  the  statute  as  shall 
enable  the  court  to  see  on  what  statute 
it  is  framed,  and  such  other  words  aji 
are  necessary  to  a  complete  description 
of  the  offense,  or  words  which  are  their 
equivalents  or  more  than  their  equiva- 
lents in  meaning. — United  States  v. 
Mays.  1  Idaho,  763.  Held,  that  an  infor- 
mation which  charges  that  the  defend- 
ant "did  assault  W.,  a  female  child  un- 
der the  age  of  fourteen  years  with  in- 
tent to  commit  rape,"  etc..  sufficiently 
charged  the  intent  to  commit  rape  on 
W. — People  V.  Mesa,  93  Cal.  580,  29  Pac. 
116.  Under  the  statutes  of  Idaho,  an 
information  for  libel  which  sets  forth 
the  libelous  matter  in  haec  verba,  pre- 
faced with  the  words,  "that  is  to  say," 
is  good  upon  demurrer. — State  v.  Bon- 
ney,  2  Idaho,  1015.  In  an  indictment  for 
murder,  the  allegation  of  express  malice 
is  not  necessary,  the  proper  allegation 
is  of  malice  aforethought,  and  malice 
aforethought  is  either  express  or  im- 
plied.—People  V.  Bronilla.  38  Cal.  699. 
See  also  on  description  of  offense,  notes 
under  Section  5337. 


^tion  9347.    Indictment  or  Information,  Defect  of 

n;  No  indictment  or  information  is  insufficient,  nor  can  the 
judgment,  or  other  proceeding  thereon,  be  affected  by  reason 
r  defect  or  imperfection  in  matter  or  form,  which  does  not  tend 
?  prejudice  of  a  substantial  right  of  the  defendant  upon  its 


R.  S.  Sec.  7687:  1864,  Ist  Ses.  p. 
c.  243,  "or  information,"  inserted 
nmission;   see  act  1891,  1st  Ses. 

rSTRATIONS:  An  information 
clearly  states  the  nature  of  the 

is  not  defective  for  failure  to 
ie  with  the  words:  "Against  the 
r  the  statute  In  such  cases  made 
ovided"  or  their  equivalent.  In 
sfleld  (Cal.),  39  Pac.  775.  In  an 
lent  for  grand  larceny,  where  the 

conclusion  "contrary  to  the 
orce  and  effect  of  the  statute," 
ediately  preceded  by  an  allega- 

a  prior  conviction  for  a  similar 
,  the  defective  form  is  without 
ce  to  the  defendant  and  does  not 
site  the  indictment,  or  affect  the 
ion  thereunder.  —  People  v. 
I,  64  Cal.  53,  28  Pac.  59.  No  In- 
it  is  insufliclent,  nor  can  trial, 
tnt,  or  other  proceeding  thereun- 


der be  affected  by  reason  of  any  defect 
or  imperfection  in  a  matter  of  form 
which  does  not  tend  to  abridge  the  sub- 
stantial right  of  the  defendant. — Peo- 
ple V.  Ferris,  56  Cal.  442;  People  v. 
Hyndman,  99  Cal.  1,  33  Pac.  782.  Under 
this  section,  an  information  for  the  for- 
gery of  a  check  is  not  insufficient  be- 
cause It  charges  forgery  of  a  certain 
name  to  the  check  instead  of  forgery  of 
the  check  Itself. — People  v.  King  (Cal.), 
58  Pac.  19.  Under  the  statutes  of  Idaho, 
an  information  for  libel  which  sets 
forth  the  libelous  matter  in  haec  verba, 
prefaced  with  the  words  "that  is  to 
say,"  is  good  upon  demurrer. — Bonney 
v.  State  (Idaho),  29  Pac.  185. 

FORM  IN  GENERAL:  No  matter  of 
form  not  tending  to  the  prejudice  of  the 
defendant  in  a  criminal  case  will  be  re- 
garded.—Pickett  V.  United  States,  1 
Idaho,  523. 


^tlen  5348  Presumptiens  of  Law,  etc:  Neither 
nptions  of  law  nor  matters  of  which  judicial  notice  is  taken, 
)e  stated  in  an  indictment  or  information. 


R,  8.  Sec  7688;  1864.  1st  Ses.  p. 
Cr  S44,  "or  Information/'  aa4ed 


by  Commission;  se©  act  1891,  Xst  Ses. 
p.  184. 
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Presumption  of  malice  in  libel  cases:  Presumption  of  innocence:    SecStfl, 

Sec.  4904,  this  Code.  this  Code. 

Judicial  notice,  of  what  taken:     Code 
Civ.  Proc,  Sees.  4402-4403. 

Section    5349.      Judgment,    etc:,    how    Pleaded:     h 

pleading  a  judgment  or  other  determination  of,  or  proceeding  before, 
a  court  or  oflicer  of  special  jurisdiction,  it  is  not  necessary  to  state 
the  facts  constituting  jurisdiction ;  but  the  judgment  or  determination 
may  be  stated  as  given  or  made,  or  the  proceedings  had.  The  facts 
constituting  jurisdiction,  however,  must  be  established  on  the  trial. 

1887  R.  S.  Sec.  7689;   1864,  1st  Ses.  p.  Jurisdiction,     etc.:     Sec.     6466,    this 

267,  Sec.  245.  Code. 

Section   5350.     Prirate    Statutes,    how    Pleaded:    In 

pleading  a  private  statute,  or  a  right  derived  therefrom,  it  is  sufficient 
to  refer  to  the  statute  by  its  title  and  the  day  of  its  passage,  and  the 
court  must  thereupon  take  judicial  notice  thereof. 

1887  R.  S.  Sec.  7690;   1864,  1st  Ses.  p.  267.  Sec.  246. 

Section  5351.     Indictment  or  Information  for  Libel: 

An  indictment  or  information  for  libel  need  not  set  forth  any  ex- 
trinsic facts  for  the  purpose  of  showing  the  application  to  the  party 
libeled  of  the  defamatory  matter  on  which  the  indictment  or  infor- 
mation is  founded ;  but  it  is  sufficient  to  state  generally  that  the  same 
was  published  concerning  him,  and  the  fact  that  it  was  so  published 
must  be  established  on  the  trial. 

1887  R.  S.  Sec.  7691;  1864,  Ist  Ses.  p.  that,  without  alleging  the  Inducement 

267,  Sec.  247,  "or  Information/  'inserted  in  the  indictment,  it  was  proper  to 
by  Commission;  see  act  1891,  1st  Ses.  show  that  by  using:  the  name  of  a  flc- 
p.  184.  titious   corporation    the   defendant  in- 

WHEN  ST'FFICIENT:  Under  the  tended  to  refer  to  the  manager  thereof, 
statutes  of  Idaho,  an  information  for  and  that  certain  words  used  In  the  pub- 
libel  which  sets  forth  the  libelous  mat-  licatlon  were  spoken  of  said  manager.— 
ter  in  haec  verba,  prefaced  with  the  People  v.  Ritchie,  12  Utah  180,  42  Pac. 
words,  "that  Is  to  say."  is  grood  on  de-  209. 

murrer.— Bonney   v.   State    (Idaho),   29  MODE  OF  PUBLICATION:     An  In- 

Pac.  185,  but  where  the  publication  set  formation   which   char^^es  a  defendant 

forth  In  an  Indictment  Is  not  libelous  with  writing",  publishing  and  clrculatinf 

per    se,    and    the    Indictment    contains  a  libel,  set  out  In  full.  Is  not  fatally  de- 

nelther  colloquim  nor  innuendo,  the  in-  fpctlve  in  faillnj?  to  state  the  mode  o! 

dlctment  Is  demurrable. — People  v.  Col-  publication. — State    v.    Dowd,   39  Kan. 

lins,  102  Cal.  345,  36  Pac.  669.     Under  a  412,  18  Pac.  483. 
section  similar  to  this  one,  it  was  held 

Section  5359.  Indictment  or  Information  ftor  For- 
gery: \\1ien  an  instrument  which  is  the  subject  of  an  indictment 
or  information  for  forgery  has  been  destroyed  or  withheld  by  the  act 
or  the  procurement  of  the  defendant,  and  the  fact  of  such  destruction 
or  withholding  is  alleged  in  the  indictment  or  information  and  es- 
tablished on  the  trial,  the  misdescription  of  the  instrument  is  imma- 
terial. 

1887  R.  S.  Sec.  7f592:  1864,  l.st  Ses.  p.  note   according  to   Its  tenor  need  not 

268,  Sec.  248,  "or  Information,"  Inserted  aver  the  loss  or  destruction  of  such 
by  Commission:  see  act  1891,  1st  Ses.  note,  and  upon  proof  of  Its  mutilation 
p.  184.  or  destruction  by  the  defendant,  other 

NECESSARY  AA'^RMENTS:  An  In-  proof  of  Its  contents  may  be  admltUd 
dlctment  setting:  forth  the  counterfeit      In  evidence. — State  v.  Potts  (N.  J.),  4 
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tti 


26.    A  full  description  of  the     must  be  excused  by  proper  avennente. 

Btrument  must  be  set  forth  in      — Id. 
tment,  or  omission  to  do  so 

ion  S353.    Indiclmrnt  or  Inrormation  Tor  Pcr-^ 

!n  an  indictment  or  information  for  perjury,  or  subornation 
iry,  it  is  sufficient  to  set  forth  the  substance  of  the  controversy 
;r  in  respect  to  which  the  offense  was  committed,  and  in  what 
id  before  whom  the  oath  alleged  to  be  false  was  taken,  and 
court,  or  the  person  before  whom  it  was  taken,  had  authority 
Ulster  it,  with  proper  allegations  of  the  falsity  of  the  matter 
:h  the  perjury  is  assigned;  but  the  indictment  need  not  set 
le  pleadings,  record,  or  proceedings  with  which  the  oath  is 
id,  nor  the  commission  or  authority  of  the  court  or  person  be- 
om  the  perjury  was  committed. 

S.  Sec.  7fi93:  1864.  Ist  Ses.  p. 
249.  "or  Informntfon,  inserted 
ilsslon;   see  act  1891,  1st  Ses. 

ISART  AVKnMFNTS:  Under 
Ion  of  the  Penal  Code  which 
thnt  an  Information  for  per- 
t  allegre  that  the  court  or  per- 
e  whom  the  allefred  false  oath 
ri  had  authority  to  a<lm!nlpter 
lat  It  need  not  set  forth  his 
m  or  authority.  It  is  nnneces- 
Bte  the  facts  Rlvlnar  him  Inrls- 
People  V.  De  Tarlo.  124  Cal. 
•ac.  883.  An  Information  for 
averred  thnt  the  oath  was 
jpen  court,  before  a  Justice  of 
»»  In  a  criminal  case  pendlni? 

on  5354.  fudirlmrnt  or  Information  tor  T/nr- 
\T  Embezzlement:  In  an  indictment  or  information  for 
eny  or  embezzlement  of  money,  bank  notes,  certificates  of 
r  valuable  securities,  or  for  a  conspiracy  to  cheat  or  defraud 
I  of  any  such  property,  it  is  sufficient  to  allep^e  the  larceny  or 
*ment,  or  the  conspiracy  to  cheat  and  defraud,  to  be  of 
)ank  notes,  certificates  of  stock,  or  valuable  secureties,  with- 
ifying-  the  coin,  number,  denomination,  or  kind  thereof. 

S.  Sec.  7694,  "or  Information,"  wise  In  a  prosecution  against  a  public 
)y  Commission;   see  act  1891,      officer  for  failure  to  pay  over  public 


before  him,  on  a  complaint  charglfiff 
the  defendant  with  petit  larceny,  and 
that  the  Justice  was  lawfully  entitled  to 
administer  oaths  In  such  matters  and 
proceedings.  Held,  that  since  com- 
plaints for  petit  larceny  are  within  the 
jurisdiction  of  a  Justice,  the  averment 
as  to  the  authority  of  the  Justice  to 
administer  the  oath  In  the  proceedlnsr 
in  Question  was  sufficient  under  this 
section. — Id.  But  an  Indictment  for 
perjury  must  state  positively  that  the 
defendant  was  sworn,  and  that  the 
person  who  administered  the  oath  ♦o 
him  had  authority  therefor,  as  required 
by  this  section. — People  v.  Dimlap,  IIJ 
Cal.  72.  45  Pac.  183. 


.  184. 

[KNTS  OF  VALUE  AND  DE- 
!)N:  An  indictment  charj?- 
roperty  stolen  as  "a  quantity 
ens  of  gold  and  silver  ores  of 
3red  and  fifty  pounds  In 
s  sufficient. — People  v.  Free- 
aho,  322.  Under  that  section 
nal  Code  which  provides  th?t 
Ictment  for  the  embezzlement 
the  coin,  number,  denomlna- 
:lnd  thereof  need  not  be  al- 
Indlctment  which  alleges  that 
lant  embezzled  the  sum  of  $12, 
ney  of  the  United  States,  suf- 
iescribes  the  money. — People 
10$  Cal,  588.  41  Pac.  401;  llke^ 


money,  an  allegation  that  he  failed  to 
pay  over  a  certain  sum  of  money  is  a 
sufficient  allegation  of  value. — State  v. 
Howe,  27  Or.  138,  44  Pac.  672:  and  un- 
der this  same  section,  an  Information 
which  charges  the  defendant  with  ob- 
taining money  by  fraud,  but  falls  to  al- 
lege a  value  to  the  money  so  taken, 
is  good. — People  v.  Mlllan  (Cal.),  89 
Pac.  605.  Similarly  an  Indictment  for 
robbery  describing  the  property  stolen 
as  "money.  Jewelry,  and  hair  orna- 
ments," no  objection  or  demurrer  to 
evidence  being  taken.  Is  good  on  motion 
to  arrest  Judgment,  under  this  section 
providing  that  In  an  Indictment  for  lar- 
ceny Of  pioney,  it  Is  enough  to  alleve 

U 
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the  larceny  to  be  of  money,  without      tlon.  or  kind  thereof.— People  v.  Chwy 
specifying  the  coin,  number,  denomlna-       Ylng  Git,  100  CaL  487,  84  Pac  1080. 

Section  S9S9.    ladiclment  or  Information  for  Selliaf 
Obscene  Boolcs,  etc:  An  indictment  or  information  for  exhibit- 
ing, publishing,  passing,   selling,  or  offering  to  sell,  or  having  in 
possession,  with  such  intent,  any  lewd  or  obscene  book,  pamphlet, 
picture,  print,  card,  paper,  or  writing,  need  not  set  forth  any  por- 
tion of  the  language  used  or  figures  shown  upon  such  book,  pam- 
phlet, picture,  print,  card,  paper,  or  writing;  but  it  is  sufficient  to 
state  generally  the  fact  of  lewdness  or  obscenity  thereof. 

1887  R.  S.  Sec.  7695,  "or  Information,"       lat  Sea.  p.  184. 
inserted  by  Commission:   see  act  1891, 

Section  53S6.  Indictment  or  Information,  Nnmbem 
Acquitted:  Upon  an  indictment  or  information  against  several  de^ 
fendants,  any  one  or  more  may  be  convicted  or  acquitted. 

1887  R.  S.  Sec.  7696;  1864,  Ist  Ses.  p.  by  Commission;  see  act  1891,  Ist  Sg*^ 
268,  Sec.  260,  "or  Information,"  Inserted      p.  184. 

Section   5S57.    Accessory  Before  tlie    Fact,    PrincS- 
pals,  etc:      The  distinction  between  an  accessory  before  the  fact 
and  a  principal,  and  between  principals  in  the  first  and  second  de- 
gree, in  cases  of  felony,  is  abrogated;  and  all  persons  concerned  in 
the  commission  of  a  felony,  whether  they  directly  commit  the  act 
constituting  the  offense,  or  aid  and  abet  in  its  commission,  thougi 
not  present,  shall  hereafter  be  prosecuted,  tried,  and  punished  as  prin- 
cipals, and  no  other  facts  need  be  nileged  in  any  indictment  or  infor- 
mation against  such  an  accessory  than  are  required  in  an  indictment 
or  information  against  his  principal. 

1887  R.  S.  Sec.  7697;  1864,  1st  Ses.  p.  the  section  deciarlngr  gruilcy  a*  prind- 

268,  Sec.  261.  "or  information,"  Insertec?  pals  all  persons  concerned  In  tbe  com- 

by  Commission;   see  act  1891,  1st  Sea.  mission  of  a  criminal  offense,  Whether 

p.  184.  they  directly  commit  the  act  constltut- 

PRINCIPAL  AND  ACCESSORY*  By  !ng  such  ofTense,  or  aid  "and"  abet  In 

our  statute,   all   persons  concerned   In  its   commission,    where   the   defendant 

the   commission   of  a  felony,   whether  was    on    trial    for   havlngr    raised   and 

they  directly  commit  the  act  conjtltut-  passed  as  {genuine  a  certain  check;  but 

ing  the  offense,  or  aid  and  abet  in  its  such  error  was  cured  where  the  Jury 

commission,  they  are  treated  as  prin-  was    instructed   that,    if   the    evidence 

dpals,  ,and   should  be   prosecuted  and  did  not  establish,  beyond  a  reasonable 

punished  as  such:  yet  if  one  who  Is  in  doubt,  that  the  defendant  fraudulenUy 

fact  an  accessory  before  the  fact  Is  in-  altered  the  check  in  question,  or  uttered 

dieted  as  such,  this  is  not  a  defect  of  such  check,  knowing*  Its  spurious  char- 

whlch   the   accused    will   be   heard    to  acter,  and  with  intent  to  defraud,  the 

complain. — Territory  v.  Guthrie.  2  Ida-  mere  possession  thereof  by  him,  and  his 

ho.  398.  17  Pac.  39.    Likewise,  it  is  held  indorsement    and    negotiation    thereof, 

under  the  section  of  the  Penal  Code  of  were   not,  in  the  absence  of  a  guilty 

California   providing   that   all    persons  intent   or   guilty  knowledge,    sufRdent 

who  aid  and  abet  in  the  commission  of  to  convict. — People  v.  Dole,  122  CaL  488, 

a  crime  are  gruilty  as  principals;  to  be  55  Pac.  581.    Where  two  or  more  per- 

gruilty  as  principal,  a  person  must  both  sons    are    charged    In    an    Information 

aid  and  abet — People  v.  Compton,  128  with  premeditated  murder  by  shootlnK, 

Cal.   408,   56   Pac.   44.     An   instruction  and  the  evidence  shows  that  the  one  on 

that  if  the  Jury  believed  from  the  evi-  trial  did  not  do  the  killing:  but  abetted 

dence  beyond  a  reasonable  doubt,  that  the  crime,  the  information  will  be  i 


the   defendant   committed    the   offense      cient   as   to   him. — State   v.   White,  10 
charged,  or  aided,  abetted,  "or  assisted"      Wash.  611,  39  Pac.  160. 


In  the  commission  thereof,  they  should  Constitution.   Art.  I.   Sec.   11, 

flpa  him  jfulltjr.  wa§  eironeouf,  u^a^r      the  Accused  the  rlgbt  ^9  <^^P¥W^  tN 
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f  the  charge  against  him,  does  Icide,  but  who  was  not  present,  from 

er  unconstitutional  Hlirs  Ann.  being  convicted  on  an  indictment  mere- 

ic.  2011,  abolishing  the  distinc-  ly  charging  him  with  the  commission  of 

ween  principal  and  accessory  the  overt  act — State  v.  Stevens,  29  Or. 

le  fact,  nor  prevent  the  accused,  85,  43  Pac  947. 
!ured  the  commission  of  a  hom- 

ion  5358.  Accmsory,  Indicted  •r  Informed 
•t,  Tried  and  Punislied,  etc:   An  accessory  to  the  com- 

of  a  felony  may  be,  indicted  or  informed  against,  tried,  and 
d,  though  the  principal  may  be  neither  indicted,  informed 

nor  tried. 


.  a  Sec.  7698;  1864.  Ist  Ses.  p. 
262,  "informed  against,"  in- 


serted by  Commission;  see  act  1891«  1st 
Ses.  p.  184. 


CHAPTER  CCXXX. 


I  INDICTMENT  OR  INFORMATION  AND  BEFORE 
TRIAL. 


ARRAIGNMENT, 
'endant  arralgrned,  where, 
en  defendant  to  be  present, 
endant  brought  before  court, 
ich  warrant  to  Issue,  when, 
ich  warrant,  by  whom  issued, 
m  of  bench  warrant, 
ections  in  bench  warrant, 
rrant,  how  served, 
ceedings  on  giving  ball, 
iering  defendant  Into  custody, 
en  to  be  committed, 
endant,  right  to  counsel, 
algrnment,  how  made, 
ceedings  on  arraignment. 
k  defendant  may  answer,  time, 
to. 

>  ASIDE  THE  INDICTMENT 
OR   INFORMATION. 
Ictment  or  information   when 
et  aside  on  motion, 
ections  waived. 

:ion  when  heard,  proceedings 
0  be  had. 

>ct  of  order  for  submission, 
er,  no  bar  to  prosecution. 

DEMURRER, 
iding  on  part  of  defendant, 
tiurrer  or  plea,  when  put  in. 
unds  of  demurrer, 
tiurrer    must    be    in    writing, 
orm,  etc 
en  heard. 

gment  on  demurrer. 
to  another  prosecution, 
endant  discharged,  when, 
ceedings,  submission  order. 
en  demurrer  disallowed. 
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PLEA. 

6390.  Pleas,  kind  of. 

6391.  Pleas  must  be  oral. 
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5394.  Evidence  under  plea  of  not  guilty. 
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bar. 

5398.  Defendant    refusing    to    answer, 

^vhat  olea. 
REMOVAL.     OP     ACTION     BEEFORE 
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6399.  When  action  may  be  removed. 
5400.  Application     for     removal,     how 
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6401.  Application,  when  granted. 

6402.  Orders  of  removaL 

5403.  Proceedings  on  removal. 
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6405.  Clerk  to  certify  amount  of  costs. 
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6406.  An  issue  of  fact,  arises  when. 

5407.  Issues  of  fact,  how  tried. 

5408.  Presence  of  defendant. 
FORMATION  OF  TRIAL  JURY,  CAL- 

ENDAR  OF  ISSUES. 

5409.  Trial  jury,  formation  of. 
6410.  Clerk  to  prepare  calendar. 
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6412.  Time  allowed  to  prepare. 
POSTPONEMENT    OF    THE    TRIAU 

6413.  Postponement,  when,  and  how  or- 

dered. 


ARRAIGNMENT. 

ion  5359.    Defendant  Armigned,  when:      When 
ctment  or  information  is  fUed,  the  defendant  must  be  ar« 
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raigned  thereon  before  the  court  in  which  the  indictment  is  found  or 
the  information  filed. 

1887  R.  S.  Sec.  7710;  1864,  Ist  Ses.  by  CommUslon;  see  act  1891,  lit  Sei. 
p.  268,  Sec.  264,  'information,**  Inserted      p.  184. 

Arralgrnment:     Sec.  6871. 

Section  5S60.    l¥hen  Deftndiint  to  be  Present:    If  the 

indictment  or  information  is  for  a  felony,  the  defendant  mwt  be 
personally  present;  but  if  for  a  misdemeanor,  he  may  appear  upon 
the  arraignment  by  counsel. 

1887  R.  S.  Sec.  7711;    1864,  l8t  Sea.  has  no  power  to  enter  hl8  default  and 

p.  :268,  Sec.  266,  'information,"  Inserted  declare    his    recogrnlzance    forfeited.— 

by  Commission;   see  act  1891,  1st  Ses.  People  v.  Ebner,  28  Cal.  168;  People  ▼. 

p.  184.  Budd,  67  Cal.  849;  Warren  v.  State,  1» 

Presence  of  defendant  at  trial,  6408:  Ark.  214.  68  Am.  Dec.  214,  In  which  the 

at  judfirment,  6630.  court  holds  that  the  court  may  dlspenae 

BREACH  OP  UNDERTAKING:  The  with  the  appearance  of  the  party  In 
defendant  In  a  charge  of  misdemeanor  case  of  misdemeanor  and  take  the  ap- 
is not  required  to  be  personally  present  pearance  of  attorney  or  agent  as  a  com- 
at  the  arraignment.  If  he  appears  and  pllance  with  the  condition  of  recognl- 
ofTers  to  plead  by  attorney,  the  court  zance  In  such  a  case. 

Sectton  5S61.  Defendant  Brought  before  C^urt:  Wh&i 
his  personal  appearance  is  necessary,  if  he  is  in  custody,  the  court 
may  direct  and  the  officer  in  whose  custody  he  is,  must  bring  him 
before  it  to  be  arraigned. 

1887  R.  S.  Sec.  7712;  1864.  1st  Ses.  p  .  269,  Sec.  256. 

Section  5S69.  Bench  UTarrant  to  Issue,  when:     If  the 

defendant  has  been  discharged  on  bail,  or  has  deposited  money  in- 
stead thereof,  and  does  not  appear  to  be  arraigned  when  his  per- 
sonal attendance  is  necessary,  the  court,  in  addition  to  the  forfeiture 
of  the  undertaking  of  bail  or  of  the  money  deposited,  may  direct  the 
clerk  to  issue  a  bench  warrant  for  his  arrest. 

1887 'R.  S.  Sec.  7713;  1864,  Ist  Ses.  p.  It  Is  so  called  to  distinguish  It  from 

269,  Sec.  267.                        warrants   grranted   by   justices   of  the 

BENCH  WARRANT  DEFINED:     A  peace,  police  magristrates,  or  other  In- 

bench  warrant  is  a  process  Issued  by  ferlor    officers. — Black's   t».    Diet.      (In 

the  court  Itself,  or  "from  the  bench,*  Idaho  It  may  Issue  after  presentment 

for  the  attachment  or  arrest  of  a  per-  of  a  grrand  Jury  and  before  Indictment 

son,  either  In  case  of  contempt  or  after  See  Sec.  6316. 

Indictment  found,  or  to  bring  In  a  wit-  Form  of  bench  warrant:  Sec  5864. 
ness  who  does  not  obey  the  subpoena. 

Section   SS6S.    Bench   l¥arranl,    by   wh^m    Isrard: 

The  clerk,  on  the  application  of  the  prosecuting  attorney,  may,  at 
any  time  after  the  order,  whether  the  court  is  in  sitting  or  not,  issue 
a  bench  warrant  to  one  or  more  counties. 

1887  R.  S.  Sec.  7714:   1864,  1st  Ses.  p.  269.  Sec.  258. 

Section  5364.  Form  of  Bench  l¥arrant:  The  bench 
warrant  upon  the  indictment  or  information  must,  if  the  offense  is  a 
felony,  be  substantially  in  the  following  form: 

County  of 

The  State  of  Idaho  to  any  sheriff,  constable,  marshal,  or  police- 
man of  this  State: 

An  indictment  havings  been  found  (or  an  information  having  been 
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on  the day  of ,  A.  D.  nineteen ,  in  the 

t  court  of  the judicial  district,  in  and  for  the  county  of 

. . .,  charging  C.  D.,  with  the  crime  of (designating  it 

illy)  ;  you  are  therefore  commanded  forthwith  to  arrest  the  above 
1  C.  D.,  and  bring  him  before  that  court  to  answer  said  indict- 
(or  information) ;  or  if  the  court  have  adjourned  for  the  term., 
ou  deliver  him  into  the  custody  of  the  sheriff  of  the  county  of 

en  under  my  hand,  with  the  seal  of  said  court  affixed,  this 

.day  of ,  A.  D 

3rder  of  said  coiut. 
(Seal)  E.  F.,  Clerk. 

R.  a  Sec.  7716;  1864,  Itt  Ses.  by  CommiMlon;  see  act  1891,  Itt  Ses. 
Sec  269,  "information,"  inserted      p.  184. 

tton^SS65.     Directions  inlBencli  l¥arraiit:'   The 

:ant,  when  arrested  under  a  warrant  for  an  offense  not  bailable, 
De  held  in  custody  bjf  the  sheriff  of  the  county  in  which  the 
nent  is  found,  or  information  filed  unless  admitted  to  bail  after 
miination  upon  a  writ  of  habeas  corpus;  but  if  the  offense  is 
e,  there  must  be  added  to  the  body  of  the  bench  warrant  a 
on  to  the  following  effect,  "or,  if  he  requires  it,  that  you 
im  before  any  magistrate  in  that  county,  or  in  the  county  in 
you  arrest  him,  that  he  may  give  bail  to  answer  to  the  in- 
nt"  (or  information)  ;  and  the  court  upon  directing  it  to  issue, 
fix  the  amount  of  bail,  and  an  endorsement  must  be  made 
n  and  signed  by  the  clerk,  to  the  following  effect:  "The  de- 
It  is  to  be  admitted  to' bail  in  the  sum  of dollars." 

R.  S.  Sec.  7716;  1864,  1st  Ses.  p.  ten  recogrnisance,  in  proper  form,  in  the 

!.  260,  261,  262.  prescribed  sum,  by  two  sureties*  and 

ses,  bailable  and  not  bailable:  their  justification  as  to  qualifications 

128,  6429.  before   any   magistrate.     We   are   not 

^O  OF  BAIL:    A  party  arrested  aware    of   any    statute    requiring    the 

bench  warrant,  issued  upon  an  mafiristrate  before  whom  the  bail  bond 

ent  for  a  bailable  offense,  which  is  executed,  and  justified,  or  any  other 

t  contains  an  order  that  the  ac-  ofllcer,  to  indorse  thereon  his  approval. 

>e   admitted    to   bail,    with   the  Such  written  indorsement  is  not  a  pre- 

of  such  bail  as  fixed  by  the  requisite  to  the  validity  of  the  statutory 

rom  which  the  warrant  issued,  recogrnizance    or    the    liability    of    the 

a  thereon  by  the  clerk  of  such  sureties. — People  v.  Penniman,  S7  Cal. 

is  entitled  to  his  release  from  271. 

upon  the  execution  of  a  writ- 

tfon  5S66.|.l¥arrant,  how  Serred:  The  bench  war- 
lay  be  served  in  any  county,  in  the  same  manner  as  a  warrant 
est. 

R.  S.  Sec.  7717;  1864,  1st  Ses.  p.  Service  of  warrant  of  arrest:     Sec. 

Sec  268.  5236  et  seq. 

ttoM  5367.      Proceedings  on  Glirfiig  Bail:      If  the 

ant  is  brought  before  a  magistrate  of  another  county  for  the 
«  of  giving  bail,  the  magistrate  must  proceed  in  respect  there- 
:he  same  manner  as  if  the  defendant  had  been  brought  before 
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him  upon  a  warrant  of  arrest,  and  the  same  proceedings  must  be 
had  thereon. 

1887  R.  S.  Sec.  7718;  1864,  let  Ses.  p.    ArresU:  Sees.  5243  to  6254. 
270,  Sec.  264. 

Section  5368.    Ordering    Derendants    into    Catfodjf: 

When  the  indictment  or  information  is  for  a  felony,  and  the  defend- 
ant, before  the  finding  thereof,  has  given  bail  for  his  appearance  to 
answer  the  charge,  the  court  to  which  the  indictment  or  information 
is  presented  may  order  the  defendant  to  be  committed  to  actual  cus- 
tody, unless  he  gives  bail  in  an  increased  amount,  to  be  specified  in 
the  order. 

1887  R.  S.  Sec.  7719;  1864,  let  Ses.  p.  by  Commission;  see  act  1891,  1st  Se& 
p.   270,   Sec.   265,    "information"   added      p.  184. 

Seetion  5369.  l¥iien  to  be  Committed:  If  the  defend- 
ant is  present  when  the  order  is  made,  he  must  be  forthwith  com- 
mitted. If  he  is  not  present  a  bench  warrant  must  be  issued  and  pro- 
ceded  upon  in  the  manner  provided  in  this  Chapter. 

1887  R.  S.  Sec.  7720;  1864,  1st  Ses.  p.  Bench  warrant:     Sees.  6362  etiea. 

270,  Sec.  266. 

Section  5370.    Defendant's  Rigiit  to  Counsel:     If  the 

defendant  appears  for  arraignment  without  counsel,  he  must  be  in- 
formed by  the  court  that  it  is  his  right  to  have  counsel  before  being 
arraigned,  and  must  be  asked  if  he  desires  the  aid  of  counsel.  And 
whenever  upon  the  trial  of  a  person  in  the  district  court,  upon  an  in- 
formation or  indictment,  it  appears  to  the  satisfaction  of  the  court,  that 
the  accused  is  poor  and  unable  to  procure  the  services  of  counsel,  the 
court  may  appoint  counsel  to  conduct  Jhe  defense  of  the  accused  for 
which  service  such  counsel  must  be  paid  out  of  the  county  treasury, 
upon  order  of  the  judge  of  the  court,  as  follows :  In  all  cases  of 
misdemeanor  the  sum  of  ten  dollars ;  in  all  cases  of  felony  other  than 
murder  the  sum  of  twenty-five  dollars ;  and  in  cases  of  murder  the 
sum  of  fifty  dollars. 

1887  R.  S.  first  part  of  Sec.  7721  and  County  of  Dane  v.  Smith.  18  Wla.  6^' 

1899,  5th  Ses.  p.  26;  1897,  4th  Ses.  p.  76,  80  Am.  Dec.  754,  where  it  is  held  tb^^ 

Sec.  6.  the   county  must   pay   for  servicei  <^ 

FEES  OP  ATTORNEYS:     In  the  ab-  counsel  appointed  by  the  court  to  de- 

sence  of  statutory   regrulation,   an   at-  fend    Indigent    persons    charged  witl» 

torney  assigned  by  the  court  to  defend  crime,  notwithstanding  a  statute  which 

a  pauper  criminal  has  no  claim  upon  declares  that  a  county  shall  not  be  b^^^ 

the  public  for  fees  or  expenses. — Wayne  liable    to    pay   for   any   such   service* 

County  V.  Waller,  90  Pa.  St.  99,  35  Am.  Such  statute  is  void.     The  legislature 

Rep.    636;    to   same   effect   in   Case   v.  has  no  power  to  confer  authority  up<* 

County  Commissioners,  4  Kan.  441,  96  courts  to  appoint  counsel  to  defend  lO' 

Am.  Dec.   190;    Dlsmukes  v.  Board  of  digent  persons  charged  with  crime,  and 

Supervisors,  58  Miss.  612,  38  Am.  Rep.  at  the  same  time  to  require  that  tl»e 

889;  Rowe  v.  Yuba  County,  17  Cal.  62;  services  of  counsel  shall  be  rendered  to 

Lament  v.  Salono  County,  49  Cal.  158.  such  cases  without  compensation.  (Tb^ 

Neither  can   he   recover  for   expenses  Wisconsin  case  is  criticized  in  Caie  ^• 

paid  by  him  in  the  defense  of  the  crim-  County  Commissioners,  supra.) 
inal. — Id.    The  contrary  rule  Is  held  in 

Section  5371.  Arraignment,  how  Made:  The  arraign- 
ment must  be  made  by  the  court,  or  by  the  clerk  or  prosecuting  at- 
torney, under  its  direction,  and  consists  in  reading  the  indictmett 
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►rmation  to  the  defendant  and  delivering  to  him  a  copy  thereof 
the  indorsements  thereon,  including  the  list  of  witnesses,  and 
him  whether  he  pleads  guilty  or  not  guilty  to  the  indictment, 

►rmation. 

I.  S.  Sec.  7722;  1864,  Ist  Ses.  p.  plea  of  not  guilty  previously  entered, 

c    268,    "information"    inserted  but  the  transfer  is  by  agreement  of  the 

mission;  see  act  1891,  1st  Ses.  parties,  the  defendant  appearing  in  the 

district  court,  and  proceeding  regularly 

SSSITY  FOR  ARRAIGNMENT  to  trial,  and  the  issue  of  not  guilty  is 

JEA:    The  conviction  of  an  ac-  submitted  to  the  jury,  the  omission  of 

rithout  an  arraignment  or  plea,  the   formal   entry   of  the   plea  of   not 

leous. — ^Ray  v.  People.   6   Colo,  guilty  is  an  irregularity  merely,  which 

is  reversible  error  to  place  de-  does  not  affect  the  substantial  rights  of 

on  trial  for  felony  without  ar-  the  defendant,  and  is  not  a  ground  for 

mt  or  plea,  in  the  absence  of  disturbing  the  judgment. — ^Jones  v.  Ter- 

hereof.— State  v.  Baker,  67  Kan.  ritory  (Okl.),  49  Pac.  934. 
Pac.  947;  Wright  v.  People,  22  LOST  INDICTMENT,  COPY;    When 

3,  43  Pac.  1021.  a  defendant  has  been  arraigned  upon 

minal  causes  transferred  before  an  indictment,  and  it  is  afterwards  lost 

the  probate  court  to  the  dis-  or  abstracted,  the  court  may,  upon  mo- 

irt,  the  jurisdiction  of  the  dis-  tion.    substitute   a   copy,   and   proceed 

art  does  not  depend  upon  the  upon  the  record  thus  made,  as  upon  the 

:  of  a  plea  of  not  guilty  before  original  indictment. — State  v.  Rivers,  68 

jr  of  transfer  is  made.    Where  fowa,  102,  12  N.  W.  117. 

has  been  transferred,  and  no 

tion  5379.  Proceedings  on  Arraignment:  When 
endant  is  arraigned,  he  must  be  informed  that  if  the  name  by 
he  is  indicted  or  informed  against  is  not  his  true  name,  he 
den  declare  his  true  name,  or  be  proceded  against  by  the  name 
indictment.  If  he  gives  no  other  name  the  court  may  proceed 
ngly;  but  if  he  alleges  that  another  name  is  his  true  name, 
irt  must  direct  an  entry  thereof  in  the  minutes  of  the  arraign- 
ind  the  subsequent  proceedings  on  the  indictment  or  informa- 
ly  be  had  against  him  by  that  name,  referring  also  to  the  name 
ch  he  is  indicted  or  informed  against. 

L  S.  Sec.  7723;  1864,  1st  Ses.  p.  erly  refused  when  first  used  after  the 

s.  269,  270,  271,  "information, '  defendant  has  pleaded  not  ffuilty  under 

by  Commission;  see  act  1891,  the  name  used  in  the  indictment,  under 

p.  184.  a  statute  authorizing  a  motion  on  de- 

S  OF  DEFENDANT:     A  sug-  fendant's  arraignment  that  the  prose- 

t>y  defendant  that  the  name  un-  cution  proceed  against  defendant  in  bis 

:h  he  is  indicted  is  not  his  true  true  name  as  alleged  by  him. — Henry 

id  that  the  prosecution  proceed  v.  State,  38  Tex.  Grim.  Rep.  806,  42  8. 

him  in  his  true  name,  is  prop-  W.  559. 

tton  5373.    How  Defendant  may  Answer,  Time, 

If,  on  the  arraignment,  the  defendant  requires  it,  he  must  be 
I  a  reasonable  time,  not  less  than  one  day,  to  answer  the  in- 
it,  or  information.  He  may,  in  answer  to  the  arraignment, 
o  set  aside,  demur,  or  plead  to  the  indictment  or  information. 

L  S.  Sec  7724;  1864,  1st  Ses.  p.  MoUon  to  set  aside:     Sec.  6872. 

8.  272,  273,   "information."  in-  Demurrer:     Sec.  6881. 

y  Commission;  see  act  1891,  1st  Plea:     Sec  6890. 
84. 

SETTING  ASIDE  THE  INDICTMENT  OR  INFORMATION. 

tton  S374.  Indiclmenl  •r  Inrormatton  when  Set 
•n  IH^ti^n:    The  indictment  or  information  must  be  sec 
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custody,  be  discharged  therefrom ;  or,  if  admitted  to  bail,  that  his 
bail  be  exonerated ;  or,  if  he  has  deposited  money  instead  of  bail, 
that  the  same  be  refunded  to  him,  unless  it  directs  that  the  case  be 
resubmitted  to  the  same  or  another  grand  jury,  or  that  an  infonna- 
tion  be  filed  by  the  prosecuting  attorney. 

1887  R.  S.  Sec.  7732;  1864  1st  Ses.  p.       sion;  see  Act  1891  Ist  Bern.  p.  184. 
271,  Sees.  277,  278,  279,  matter  pertain-  Resubmission   of  charge:     See  Sec 

ing  to  information  added  by  Commls-      5323  and  note. 

Section  5377.    Effect  of  Order  for  SubmiMion:     If  the 

court  directs  the  case  to  be  resubmitted,  or  an  information  to  be  filed, 
the  defendant,  if  already  in  custody,  must  so  remain,  unless  he  is 
admitted  to  bail ;  or,  if  already  admitted  to  bail,  or  money  has  been 
deposited  instead  thereof,  the  bail  or  money  is  answerable  for  the  ap- 
pearance of  the  defendant  to  answer  a  new  indictment  or  information, 
and,  unless  a  new  indictment  is  found,  before  the  next  grand  jury  of 
the  county  is  discharged,  or  an  information  is  filed  before  the  adjouni- 
ment  of  the  next  term  of  the  court,  the  court  must  make  the  order  pre- 
scribed by  the  preceding  Section. 

1887  R.  S.  Sec  7733;   1864  Ist  Ses.  p.      information   inserted   by   Commlnton; 

271,  Sees.  280,  281,  matter  pertaining  to      see  Act  1891,  Ist  Sea.  p.  184. 

Section  5378.    Order,    no    Bar  to    Proseentfon:     At^ 

order  to  set  aside  an  indictment,  or  information,  as  provided  in  thi:^ 
Chapter,  is  no  bar  to  a  future  prosecution  for  the  same  offense. 

1887  R.  a  Sec.  7734;  1864,  Ist  Ses.  p.  felony,  and  a  grand  jury's  neglect  C^ 

272,  Sec  282,  'information,"  inserted  by  consider  the  charge  after  investigation 
Conmiission;  see  Act  1891,  1st  Ses.  p.  are  not  a  bar  to  a  farther  proeecutlo 
184.  for  the  same  offense. — ^Patterson  v.  Po^ 

Several  successive  dismissals  of  in-      lice  Court,  123  CaL  468,  56  Pac.  lOf. 
formations  against  one  charged  with  a 

DEMURRER.  ' 

Section  5379.    Pleading  on  Part  of  DefeMdaMt:    Th^ 

only  pleading  on  the  part  of  the  defendant  is  either  a  demurrer  or  30 
plea. 

1887  R.  S.  Sec.  7740;  1864,  1st  Ses.  p.  272,  Sec  288. 

Section    5S80.     Demurrer   or    Plea,   wlien    Fat   In? 

Both  the  demurrer  and  plea  must  be  put  in,  in  open  court,  either  aw 
the  time  of  the  arraignment  or  at  such  other  time  as  may  be  allowed: 
to  the  defendant  for  that  purpose. 

1887  R.  S.  Sec.  7741;  1864,  1st  Ses.  p.  Arraignment:    Sec  6871. 

272,  Sec  284.  Time  to  plead:     Sec.  5S7S. 

Section  5381.    Ground*   of   Demurrer:     The  defendaM 

may  demur  to  the  indictment  or  information  when  it  appears  upor« 
the  face  thereof,  either : 

I.  If  an  indictment,  that  the  grand  jury  by  which  it  was  foui^ 
had  no  legal  authority  to  inquire  into  the  offense  charged,  by 
of  its  not  being  within  the  legal  jurisdiction  of  the  county;  or  if  an  i 
formation,  that  the  court  has  no  jurisdiction  of  the  offense  chargec/ 
therein; 
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That  it  does  not  substantially  conform  to  the  requirements  of 

ns  S337»  5338  and  5339. 

That  more  than  one  offense  is  charged  in  the  indictment  or 

lation ; 

That  the  facts  stated  do  not  constitute  a  public  offense; 

That  the  indictment  or  information  contains  any  matter  which, 

:,  would  constitute  a  legal  justification  or  excuse  of  the  offense 

id,  or  other  legal  bar  to  the  prosecution. 


R.  S.  Sec.  7742;  1864,  1st  Ses.  p. 
^  286,  matter  concerning  infor- 
inserted  by  Commission;  see 
1,  Ist  Ses.  p.  184. 
CJRRER  TO  WHAT  IT  EX- 
I:  A  demurrer  to  an  indictment 
ly  to  the  sufflciency  thereon,  and 
averments  therein,  and  not  to 
IS  affecting  the  regularity  or  le- 
t  the  organization  of  the  grand 
It  returns  it. — Patswold  v.  Unit- 
es (OkL),  49  Pac.  67.  It  will  be 
ruled  where  the  Information  Is 
It  without  the  part  excepted  to. 
e  V.  Perez,  87  Cal.  122,  26  Pac. 

•ICIENCY  OF  INDICTMENT 
'ORMATION:  An  objection  that 
>rmation  does  not  substantially 
I  to  the  law  is  waived,  if  not 
►y  demurrer. — People  v.  Byron, 

675.  87  Pac.  754.  The  objection 
1  indictment  does  not  substan- 
>mply  with  the  requirements  of 

5387,  5338  and  5339,  must  be 
y  special  demurrer,  specifically 
;  out  by  apt  words  that  condi- 
!  these  sections  have  been  vio- 
People  V.  Hill  (Utah),  3  Pac.  75. 
5  NOT  STATE  CAUSE  OF  AC- 

An  objection  to  an  Indictment 
lets  forth  no  sufllcient  charge  of 
nal  offense,  should  not  be  al- 
to prevail  In  a  doubtful   case. 


but  only  when  the  insufllciency  is  so 
palapable  as  to  clearly  satisfy  the  mind 
of  the  Judge  that  a  verdict  thereon  will 
not  support  the  Judgment — People  v. 
Nash,  1  Idaho,  206.  In  an  information 
for  embezzlement  of  property,  where 
the  defendant  is  not  named  as  "bailee" 
or  "tenant"  or  "lodger,"  as  the  case 
may  be,  the  information  is  not  demur- 
rable, if  the  terms  of  the  contract  be- 
tween the  defendant  and  the  person  al' 
leged  to  have  b<^pn  specially  injured 
are  specifically  set  forth,  and  the  con- 
tract clearly  shows  that  the  defendant 
was  thereby  constituted  a  bailee  ana 
received  the  property  in  that  capacity. 
—People  V.  Johnson,  71  CaL  384,  12  Pac 
261.  It  is  sufllcient,  however,  to  allege 
that  the  prisoner  was  entrusted  as 
bailee  with  the  property  converted, 
without  stating  the  circumstances  of 
the  bailment.— People  v.  HiU  (Utah),  8 
Pac.  75. 

NOT  GROUNDS  OF  DEMURRER; 
The  grounds  of  demurrer  set  forth  in 
the  following  cases  were  held  not  to 
come  within  the  provisions  of  this  sec- 
tion.—People  V.  Schmidt,  64  Cal.  260,  80 
Pac.  814;  People  v.  Markham,  64  Cal. 
157,  30  Pac.  620;  Fisher  v.  United  SUtes 
(OkL).  31  Pac.  195;  People  v.  Qarcia 
(Cal.),  59  Pac.  676;  People  v.  Freder- 
icks, 106  Cal.  564,  39  Pac  944. 


ti«n  5389.    Demurrer  must  be  in  l¥riting  Form, 

The  demurrer  must  be  in  writing,  signed  either  by  the  defend- 

his  counsel,  and  filed.     It  must  distinctly  specify  the  grounds 

ection  to  the  indictment  or  information  or  it  must  be  disre- 


l.  S.  Sec.  7743;  1864,  1st  Ses.  p. 
.  286,  "information,"  Inserted  by 


Commission;   see  Act  1891,  Ist  Ses  p 

184. 


lion  5383.  l¥hen  Heard :  Upon  the  demurrer  being 
he  argument  upon  the  objections  presented  thereby,  must  be 
either  immediately  or  at  such  time  as  the  court  may  appoint. 

I.  S.  Sec.  7744;   1864,  1st  Ses.  p.  272,  Sec.  287. 

lion  5384.  Judgment  on  Demurrer:  Upon  consid- 
the  demurrer,  the  court  must  give  judgment  either  allowing  or 
wing  it,  and  an  order  to  that  effect  must  be  entered  upon  the 
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DEFENDANT  DISCHARGED  WHEN 


CfKOOXU 


1887  R.  S.  Sec.  7745;  1864,  1st  Ses.  p. 
272    Sec   288 

ALLOWING  PROSECUTION  TO 
CONFESS:  In  a  criminal  prosecution 
allowing  prosecution  to  confess  the  de- 
murrer to  the  information,  and  order- 


ing a  new  Information  to  h%  AM  1^ 
within  the  meaning  of  this  Mctton  of 
the  Penal  Code,  an  order  to  tlia  cfiaet 
that  the  demurrer  be  allowed.— Floph 
v.  Biggins,  €5  Cal.  664,  4  Pac  670. 


Section  5S85.    Bar   tm    Another    Prosecution:    If  the 

demurrer  is  allowed,  the  judgment  is  final  upon  the  indictment  or 
information  demurred  to,  and  is  a  bar  to  another  prosecution  for  the 
same  offense,  unless  the  court  being  of  the  opinion  that  the  objection 
on  which  the  demurred  is  allowed  may  be  avoided  in  a  new  indict- 
ment or  information,  directs  the  case  to  be  resubmitted  to  the  sam^ 
or  another  grand  jury,  or  directs  a  new  information  to  be  filed. 

1887  R.  S.  Sec.  7746;  1864,  let  Sea.  p. 
272,  Sec.  289,  matter  pertaining  to  infor- 
mation inserted  by  Commission;  see  Act 
1891,  Ist  Ses.  p.  184. 

APPEAL:  As  to  whether  or  not  an 
order  sustaining  a  demurrer  is  a  final 
Judgment  to  which  an  appeal  lies,  see 
People  V.  Ah  Own,  39  Cal.  604;  People 
V.  Martin.  47  Cal.  112;  note  to  Williams 
V.  Field,  60  Am.  Dec.  438. 

RESUBMISSION  OF  CASES:  It  is 
not  necessary  for  the  Judge  to  render  an 
opinion  that  the  objection  to  the  infor- 
mation can  be  overcome  by  filing  an- 
other, but  it  is  sufficient  if  he  directs 
a  new  Information  to  be  filed. — People 
V.  O'Leary.  77  Cal.  30.  18  Pac.  856,  22 
Pac.  24.  An  order  made  by  the  district 
court  when  sustaining  a  demurrer  to 
the  indictment  "that  the  defendant  be 
held  under  his  present  bond  to  awail 
the  action  of  the  grand  jury  this  term," 
or  that  defendant  "be  held  in  the  sum 
of  five  hundred  dollars  to  await  the 
action  of  the  next  grand  Jury"  is  equiv- 
alent to  an  order  directing  the  case  to 
be  resubmitted  to  the  same  or  another 
grand  Jury. — ^Johnson  v.  Territory 
(Okl.)  60  Pac.  90.  A  mere  permissive 
order  sustaining  a  demurrer  "with 
leave"  to  file  a  new  information,  entitled 
the  defendant  to  a  discharge.  The 
"leave"  given  to  a  party  to  file  an 
amended  pleading  after  demurrer  sus- 
tained is  not  an  order  or  direction  to 
the  party  that  he  must  file  such  plead- 


ing; the  only  order  which  the 
could  properly  make*  was  an  order  dL  " 
recUng  a  new  information  to  be  flle^^ 
and  as  the  order  in  fact  made  by  th  -*' 
court  can  not  be  considered  to  h*^ 
equivalent  thereto,  it  foUws  that  th— - 
prosecution  is  at  an  end  and  that  tliP>^ 
prisoner  must  be  discharged. — ^Bx  psxt^ 
Williams,  116  CaL  618,  48  Pac.  49tf 
When  the  court  on  demurrer  to  an  in- 
formation, directs  a  new  informatioii  t^ 
be  filed,  the  act  of  the  prosecuting  at-  - 
tomey  in  procuring  an  indictmen'^ 
againts  defendant,  instead  of  filing  ^ 
second  information,  is  mere  irregular-  " 
ity,  which  affords  defendant  no  groans 
for  complaint. — ^People  v.  Whelan,  ir  — 
Cal.  659,  49  Pac.  688. 

ORDER  OF  RESUBMISSION  NON- 
APPEALABLE: When  a  demurrer  t^ 
an  indictment  is  sustained,  an  ordc^ 
resubmitting  the  case  to  the  grand  Jur^ 
and  refusal  to  discharge  the  prisoner 
is  not  appealable  and  can  only  be  r^B 
viewed  on  an  appeal  to  the  final  judnHi 
ment.— People  v.  Hill  (Utah),  8  Pac  Wl 

APPLICATION  OF  SECTION:    Tt^ 
provisions  of  this  section  providing  t 
a  Judgment  allowing  a  demurrer  i 
bar  another  prosecution  for  the 
offense,  unless  a  new  inf onnation  is  di- 
rected to  be  filed,  does  not  apply  to  i 
case  where  no  demurrer  was  interpoied> 
— People  V.  Ammerman,  118  CaL  tt,  M 
Pac.  16. 


Section  5386*     Defendant  Discharged,   wlien:     If  the 

court  does  not  direct  that  an  information  be  filed  or  that  the  case  be 
resubmitted,  the  defendant,  if  in  custody,  must  be  discharged,  or  if 
admitted  to  bail,  his  bail  is  exonerated,  or  if  he  has  deposited  money 
instead  of  bail,  the  money  must  be  refunded  to  him. 

1887  R.  S.  Sec.  7747;  1864,  1st  Sea.  p. 
272,  Sec.  290.  matter  pertaining  to  in- 


formation inserted  by  Con 
Act  1891,  Ist  Sea.  p.  184. 
See  note  to  preceedlnir  sectloii. 


Section  5387.    Proceedings,  SubmiMion  Ordered:    If 

the  court  directs  that  the  case  be  resubmitted,  the  same  proceedings 
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c  had  thereon  as  when  the  indictment  or  information  is  set 
n  motion. 

L  8.  Sec  7748;  1864,  Ist  See.  p.  Resubmission  after  indictment  or  In- 

S91,  "information,"  inserted  by      formation  is  set  aside  on  motion:    Sees, 
iton;  see  Act  1891,  1st  Ses.  p.      5376,  5377. 

tl«n  5S88.    When    Demurrer    Disallowed:     If  the 

•er  is  disallowed,  the  court  must  permit  the  defendant  at  his 
I  to  plead,  which  he  must  do  forthwith,  or  at  such  time  as  the 
nay  direct.  If  he  does  not  plead,  the  plea  of  not  guilty  must 
red  for  him. 

L  8.  Sec.  7749;  1864,  1st  Ses.  p.  Refusal  to  answer:     Sec  6898. 

292. 

Hon  aS89.  Objections  may  be  Taken  when:  When 
lections  declared  grounds  of  demurrer  by  this  Chapter  appear 
he  face  of  the  indictment  or  information,  they  can  only  be 
)y  demurrer,  except  that  the  objections  to  the  jurisdiction  of 
irt  over  the  subject  of  the  indictment  or  information  or  that 
ts  stated  do  not  constitute  a  public  oflfense,  may  be  taken  at 
d  under  the  plea  of  not  guilty,  or  after  the  trial  in  arrest  of 
mt. 

L  8.  Sec.  7750;  1864.  1st  Ses.  p.  upon  the  defect,  but  goes  to  trial  and 

298,  "Information,"  inserted  by  the  verdict  is  found  against  him,  the 

lion;   see  Act  1891,  1st  Ses.  p.  presumption    is    that   the    proof   must 

have  established  all  that  was  necessary 

n  dlctment  contains  all  the  ele-  to  convict,  and  he  can  not  be  heard  to 

r  crime  In  its  charges,  let  them  impeach  the  weakness  of  the  charge. — 

so  defectively  stated,  and  the  People  v.  Nash,  1  Idaho,  206;   State  v. 

it  does  not  demur,  and  stand  Hlnkley  (Idaho)  42  Pac.  610. 

PLEA. 

tion  5S90.      Pleas,    Kind    on     There  are  four  kinds  of 

)  an  indictment  or  information.    A  plea  of : 

Suilty; 

Not  guilty; 

A  former  judginent  of  conviction  or  acquittal  of  the  offense 

i,  which  may  be  pleaded  either  with  or  without  the  plea  of 

ilty; 

Dnce  in  jeopardy. 

L  S.  Sec.  7755;  1864,  Ist  Ses.  p.  which  has  accrued  by  statute,  but  Is  a 

.  294,  jeopardy  clause  added  by  matter  of  substance  in  the  admlnlstra- 

slon  of  1887.  tion  of  the  criminal  law,  involving  the 

I.L.      WITHOUT      ARRAIGN-  substantial    rights    of    the    accused.— 

A  verdict  In  a  criminal  case.  Grain  v.  United  States,  162,  U.  S.  625,  40 

here  has  been  no  arraignment,  L.  Ed«  1097.  Due  process  of  law  requires 

Is  a  nullity;  and  no  valid  Judg-  that  an  accused  person  shall  plead  or 

n  be  rendered  thereon. — People  be  ordered  to  plead,  or  in  a  particular 

ftt,  28  Cal.  328,  and  the  defend-  case  that  a  plea  of  not  guilty  be  filed 

I  not  waive  an  arraignment  and  for  him,  before  his  trial  can  rightfully 

submitting  to  the  trial,  intro-  proceed. — Id.     Where   defendant  wlth- 

wltnesses  upon  his  behalf  and  draws  his  plea  of  not  guilty  and  de- 

r  the  case  to  be  argued  on  his  murs  to  the  indictment,  the  demurrer 

>  the  jury. — Id.    The  record  of  a  being  overruled,  and  time  given  him  to 

an  Infamous  crime  must  show  plead  but  no  further  plea  was  made 

Irely  that  it  was  demanded  of  and  trial  and  conviction  followed:  Held, 

wed  to  plead  to  the  indictment  no  trial.    The  plea  withdrawn  was  not 

he  did  so  plead:   a  failure  to  reinstated  by  the  overruling  of  the  de- 

If  If  not  a  matter  of  fprm  only  mnrrer;  or  couia  \h^%  1»9  Iuk4  o^  tbt 
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theory  of  a  refusal  to  plead  without  a 
formal  entry  by  the  court;  nor  could  de- 
fendant's going  to  trial  waive  the  need 
229,  36  Pac.  511. 
of  a  plea. — People  v.  Monaghan,  102  Cal. 

PLEA  OP  GUILTY:  A  plea  of  guilty 
can  be  put  In  by  the  defendant  him- 
self only  in  open  court.  Section  5392. 
The  plea  of  a  defendant  confessing 
himself  to  be  guilty  of  a  crime  should 
not  be  entered,  except  with  his  express 
consent  given  by  him  personally  In 
direct  terms  in  open  court. — People  v. 
McCrory,  41  Cal.  458.  On  a  trial  for 
murder  in  the  first  degree  where,  after 
the  evidence  of  the  state  is  in,  and. 
after  a  consultation  between  defendant 
and  his  counsel,  one  of  his  counsel,  in 
his  presence,  and  In  open  court,  in- 
formed the  judge  that  the  defendant 
wished  to  withdraw  his  plea  of  not 
guilty  and  plead  guilty  of  murder  in 
the  second  degree  and  in  answer  to  a 
question  from  the  Judge.  If  this  was  a 
fact,  defendant  nodded  affirmatively, 
and  the  jury  was  then,  without  objec- 
tion, discharged,  and  the  evidence  re- 
ceived was  sufficient  to  convict  him  of 
murder  In  the  second  degree,  the  de- 
fendant can  not  claim  that  the  plea 
was  invalid,  because  he  did  not  plead 
orally.— State  v.  Blake  (Wyo.),  38  Pac. 
354. 

DUTY  OP  COURT  ON  PLEA  OP 
GUILTY:  If  a  defendant  pleads  guilty 
to  an  indictment  which  charges  an  of- 
fense which  is  divided  into  degrees,  the 
court  before  passing  sentence,  must  as- 
certain the  degree. — People  v.  Jeffer- 
son, 52  Cal.  452. 

PLEA  OP  NOT  GUILTY:  The  plea 
of  not  guilty  puts  in  Issue  every  ma- 
terial allegation  of  the  indictment  See 
Section  5393  and  note.  All  matters  of 
fact  tending  to  establish  an  offense, 
other  than  former  conviction  or  acquit- 
tal or  once  In  Jeopardy,  may  be  given 
In  evidence  under  the  plea  of  not  guilty. 
See  Section  5394  and  note. 

FORMER  JUDGMENT  OF  CONVIC- 
TION OR  ACQUITTAL:  A  plea  in  bar, 
which,  liberally  and  fairly  construed, 
substantially  states  that  the  prisoner 
has  theretofore,  by  a  court  having  Ju- 
risdiction, had  Judgment  of  acquittal, 
must  be  submitted  to  the  Jury. — Bush 
V.  State,  55  Neb.  195,  75  N.  W.  542.  fThe 
plea  of  former  acquittal  can  not  be  in- 
terposed in  bar  after  a  verdict  of  guilty. 
—Barton  v.  State  (Tex.  Cr.  App.),  43 
S.  W.  987.  If  in  a  criminal  case,  there 
is  a  plea  of  not  guilty  and  also  a  plea 
of  former  conviction  or  acquittal,  the 
defendant  is  entitled  to  a  verdict  on 


each  plea.  If  there  is  a  verdict  of  gufltj 
alone,  there  can  be  no  Judgment  or  con- 
viction.—People  v.  Kinsey,  61  CaL  178; 
People  V.  Helbing,  59  Cal.  667;  People 
V.  Fuqua,  61  CaL  377;  People  ▼.  Tucker, 
115  Cal.  337,  47  Pac  111. 

JEOPARDY:     Jeopardy  is  putting  in 
danger.    The  word  danger  is  the  equi?- 
alent  of  Jeopardy.  The  words  of  the  in- 
dictment, 'in  bodily  fear  and  danger 
of  his  life,  then  and  there  feloniously 
did  put"  are  equivalent  to  the  wordi. 
put     his     life     in    Jeopardy."— United 
States  V.  Mays,  1  Idaho.  768.    Defend- 
ants have  been  placed  in  "Jeopardy" 
where  they  have  been  tried  for  petty 
larceny  but  before  verdict,  the  court 
believing  they  have  been  guilty  of  a 
greater    offense,    which    includes  the 
crime  charged,  dismisses  the  case;  and 
they  can  not  be  re-arrested  or  tried  for 
the  same  or  higher  offense,  invohring 
the    same    facts. — People    ▼.    Ng  Sam 
Chung,  94  Cal.  804,  29  Pac.  642,  28  Am. 
St.  Rep.  129;  People  v.  Hunckler,  48  CaU 
331.     A  person  is  not  put  in  jeopardr 
twice  for  the  same  offense,  until  both 
the  facts  and  the  law  applicable  to  the? 
facts  are  finally  determined.  Putting  la 
Jeopardy   means  a  Jeopardy  which  it 
real  and  has  not  continued  throughout 
every  stage  of  one  prosecution  as  fixed 
by  existing  laws  relating  to  procedure, 
and  while  such  prosecution  remains,  at 
where  an  authorized  appeal  is  taken  hj  ' 
the  state,  the  Jeopardy  has  not  been  ex- 
hausted.— State  v.  Lee,  65  Conn.  265,  48  ' 
Am.  St  Rep.  202.    (In  this  case,  the  de- 
cision was  rendered  under  a  statute  an*  - 
thorizing  an  appeal  to  be  taken  by  the^ 
state  in  criminal  cases.)     The  fact  that^ 
one  accused  of  a  crime  is  tried  before^ 
a  Jury  which,   in  announcing  that  iUm 
members  cannot  agree,  is  discharged  inm 
his  absence,  and  while  he  is  confined  ivm 
Jail,  does  not  entitle  him  to  be  releaseM 
from  custody  and  further  trial  on  tli^ 
ground    that    he    was    once    in    jeop — 
ardy. — Yarbrough  v.  Commonwealth,  8M 
Ky.  151.  25  Am.  St.  Rep.  524.  The  sam^ 
act  committed  by  a  person  may  consti- 
tute a  crime  against  the  state  law  an^ 
a  different  petty  offense  against  iruni  - 
cipal  regulation;  and  the  two  ofTenjift^ 
being  different,  each  may  be  punishe-^ 
separately  without  violating  a  consti- 
tutional prohibition  against  placing  one 
twice  in  Jeopardy  for  the  same  offenses 
— State  V.  Forcade,  46  La.  Ann.  717,  40 
Am.  St.  Rep.  249.    No  person  shall  be 
put  twice  in  Jeopardy  for  the  same  of- 
fense.— Constitution,    Art    I,    S'^i   U 
For  a  further  discussion  of  leopardy. 
see  note  to  Section  5186. 


flection  5391.  Plea  mast  be  Oral:  Every  plea  must  be 
oral,  and  entered  upon  the  minute^  of  (he  court  in  substantially  the 
following  form: 
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:  the  defendant  pleads  guilty : 

defendant  pleads  that  he  is  guilty  of  the  offense  charged ;" 

•  he  pleads  not  guilty : 

defendant  pleads  that  he  is  not  guilty  of  the  offense  charged ;" 

•  he  pleads  a  former  conviction  or  acquittal : 

defendant  pleads  that  he  has  already  been  convicted   (or 
i)  of  the  offense  charged  by  the  judgment  of  the  court  of 

. . .,  (naming  it),  rendered  at ,  (naming  the  place), 

...day  of " 

•  he  pleads  once  in  jeopardy : 

defendant  pleads  that  he  had  been  once  in  jeopardy  for  the 
rharged  (specifying  the  time,  place  and  court)." 

S.  See.  7766;  1864,  l8t  Sea.  p.  ony  the  record  must  show  the  arralflrn- 

296,  296.  ment  and  plea. — Wright  v.  People,  22 

D  MUST  SHOW  ARRAIGN-  Colo.  148.  43  Pac.  1021. 

ND  PLEA:    Under  a  statute  PLEA    MUST    BE    ORAL:      •'Every 

that  on  the  arraigmment  of  plea  must  be  oral"  and  the  court  did 

•It  shall  be  sufficient  for  him  not  err  in  refusing  to  permit  the  de- 

orally  that  he  is  not  guilty,  fendant  to  file  a  plea  setting  up  as  a 

laration  or  plea  shall  be  en-  bar  a  prior  conviction. — People  v.  John- 

he  minutes,  and  the  arraign-  son,  47  Cal.  122. 

such  plea  shall  constitute  the  What  is  a  sufficient  plea. — People  v. 

reen  the  people  and  the  pris-  Wallace,  101  Cal.  281.  35  Pac.  862. 
astaln  a  conviction  for  a  fel- 

on  5S99.  Plea  •€  CSuilty,  how  Put  In,  aM4 
nrithdrawn:  A  plea  of  guilty  can  be  put  in  by  the  de- 
himself  only  in  open  court,  unless  upon  indictment  or  infor- 
against  a  corporation,  in  which  case  it  may  be  put  in  by 
The  court  may  at  any  time  before  judgment,  upon  a  plea 
',  permit  it  to  be  withdrawn  and  a  plea  of  not  guilty  substi- 

S.  Sec.  7757:  1864,  Ist  Ses.  p.  nothing  In   the  evidence  which  would 

297,   298,   "Information,"   In-  call   for   a  lesser   punishment. — People 

Commission;  see  act  1891,  1st  v.  Miller,  114  Cal.  10,  45  Pac.  986. 
^-  A  party  should  not  be  permitted  to 

RAWAL:      Where    one    con-  trifle  with  the  court  by  deliberately  en- 

aurder  and  six  weeks  there-  tering  a   plea  of  guilty  one  day,  and 

Ing  had  aid  of  counsel  for  a  capriciously   withdrawing   it   the  next, 

ithdrawa    his    plea    of    not  When  there  Is  reason  to  believe  that  a 

their  advice,  after  repeated  plea  of  guilty  has  been  entered  through 

ms,  and  after  being  fully  In-  Inadvertance  and  without  due  delibera- 

his   rights   and    the    conse-  tlon,   or   Ignorantly,   and   mainly   from 

here  is  no  abuse  of  discre-  the  hope  that  the  punishment  to  which 

using  to  allow  withdrawal  of  the    accused    would    otherwise   be    ex- 

f  guilty,  on  the  ground  that  posed  may  thereby  be  mitigated,   the 

ide  In  fear  of,  and  to  avoid  court  should  be  indulgent  in  permitting 

ice;  the  request  to  withdraw  the   plea  to  be   withdrawn. — People   v. 

f  been  made  till  after  it  was  McCrory,  41  Cal.  458;   People  v.  Sott, 

that  the  court  would  Impose  59  Cal.  341. 

penalty,    and    there    being 

m  5S93.  Plea  of  IVot  Guilty:  The  plea  of  not 
its  in  issue  every  material  allegation  of  the  indictment  or  in- 
n. 

3.  Sec  7758;  1864,  1st  Ses.  p.  plea  of  not  guilty  the  defendant  can 
299,  "or  Information,"  added  not  file  any  other  plea  without  leave  of 
salon;  see  act  1891,  1st  Ses.      court. — State  v.  Watson,  20  R.  I.  864,  ^9 

Atl.  193. 
)F  NOT  GUILTY;     After  ^        It  If  wltbio  tHe  4MKM^tlo^  qt  tUt  trUU 
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court  to  refuse  to  permit  defendant, 
who  has  pleaded  "not  guilty,"  to  with- 
draw such  a  plea  and  substitute  a  mo- 
tion to  quash,  after  he  has  been  granted 
a  change  of  venue. — Territory  v.  Bar- 
rett (N.  M.),  42  Pac.  66. 

Where    defendant,    without    counsel, 
has  pleaded  "not  guilty"  on  his  arraign- 


ment, be  should  not  be  deprived  of  hli 
statutory  right  to  demur,  or  to  move 
to  set  aside  the  information.  He  hu  t 
right  at  any  time  before  trial  to  apply 
to  the  court  for  leave  to  withdraw  hii 
plea.— People  v.  Villarlno,  66  CaL  ISS. 
5  Pac.  164. 


SectioM  5394.    ETidence  under  Plea  or  Not  Gvllty: 

All  matters  of  fact  tending  to  establish  a  defense  other  than  fonncr 
conviction  or  acquittal,  or  once  in  jeopardy,  may  be  given  in  evi- 
dence under  the  plea  of  not  guilty. 

1887  R.  S.  Sec.  7759;  1864.  let  See.  p. 
278,  Sec.  800. 

DEFENSE  UNDER  PLEA  OP  ''NOT 
GUILTY:"  An  Instruction  that  "the 
defendants,  by  their  plea  of  not  ffuilty, 
have  rested  their  defense  upon  the  sole 

Seetlon  5895.     l¥hat  is  not  a  Former  Aeqoittal:  If 

the  defendant  was  formerly  acquitted  on  the  ground  of  variance  be- 
tween the  indictment  or  information  and  the  proof,  or  the  indictment 
or  information  was  dismissed  upon  an  objection  to  its  form  or  sub- 
stance, or  in  order  to  hold  the  defendant  for  a  higher  offense,  without 
a  judgment  of  acquittal,  it  is  not  an  acquittal  of  the  same  offense. 


irround  that  they  nor  either  of  them  are 
the  persons  who  committed  the  dfeme 
of  which  they  stand  charged,"  wsi  bdd 
ATToneous  In  People  v.  Ah  Lee*  60  CaL 

».  ..  tuff! 


1887  R.  S.  Sec.  7760:  1864,  Ist  Ses.  p. 
278,  Sect  801,  "Information/*  Inserted  by 
Commission  see  act  1891,  1st  Ses.  p.  184. 

Acquittal  because  of  variance:  Sec. 
6610. 

VARIANCE:  When,  upon  the  trial 
of  an  information,  the  defendant  is 
acquitted  on  the  irround  of  materinl 
variance  between  the  information  and 
the  proof  as  to  the  name  of  the  person 
injured,  such  acquittal  can  not  be 
pleaded  as  former  acquittal  of  the 
same  offense,  nor  as  puttinj?  the  de- 
fendant af^ain  In  Jeopardy,  upon  a  new 
Information  directly  namini?  the  per- 
son injured. — People  v.  Orelleus,  79  Cal. 
178.  21  Pac.  724:  People  v.  McNealy.  17 
Cal.  882.  The  provisions  of  this  section, 
and  of  Section  5510  of  the  Penal  Code 
are  not  In  conflict  with  the  provisions 
of  the  Constitution,  Art.  1.  Sec.  13,  that 
no  person  shall  twice  be  put  In  Jeopardy 
for  the  pame  ofTense. — People  v.  Orell- 
eus.  79  Cal.  178.  Before  the  court  can 
Instruct  that  there  Is  a  fatal  variance 
In  an  Indictment  for  larceny,  and  the 
proof  as  to  description.  It  must  be  able 
to  determine  either  that  there  was  no 
competent  evidence  bearlngr  upon  the 
subject,  and  that  It  was  so  weak  that  a 
verdict  asralnst  defendant  would  neces- 
sarily be  attributable  to  passion  or 
prejudice. — State  v.  Couper  (Or.),  49 
Pac.  959. 

EXAMPLE  OF  VARIANCE:  A  vari- 
ance of  two  days  In  the  date  of  a  note 
offered  in  evidence  was  held  immaterial 
In  0tate  v.  Thompson,  28  pr.  296,  42 


Pac.  1002.  'TPor  road  work.  Desk  No.  V 
Instead  of  "for  road  work,  DIst  No.  I,** 
was  held  Immaterial  In  State  ▼.  Chll- 
ders  (Or.),  49  Pac.  801.  On  a  trial  tor 
larceny  where  the  thinff  stolen  ia  de- 
scribed as  the  property  of  "Sam  Slater" 
and  the  evidence  showed  that  the  own- 
er's full  name  is  "Samuet"  there  la  no 
material  varlanre. — ^People  v.  Arm- 
strongr.  114  Cal.  670,  46  Pac.  611.  Where 
an  Information  chargres  the  larceny  ^ 
money  the  property  of  "Michael  Jm" 
and  the  evidence  shows  it  l>elonfed  to 
"Mike  J.."  the  vartance  is  fataL— SnW- 
van  V.  P€K)ple,  6  Colo.  App.  468,  41  V$c 
840.  Under  an  indictment  for  knowingly 
purchasing:  personal  property  from  one 
not  the  owner  thereof,  which  allegei 
ownership  In  two  persons,  proof  of 
ownership  In  one  Is  suflldent— Terri- 
tory V.  Ortiz  (N.  M.),  42  Pac  6L  An 
allegration  In  the  indictment  that  telae 
representations  were  made  to  H.  T. 
where  the  evidence  showed  It  to  be 
H.  G.  T.,  is  not  a  ffttal  variance.— State 
V.  Gordon.  66  Kan.  64,  42  Pac  846:  aee 
further  on  this  subject.  People  v.  Main. 
114  Cal.  632.  46  Pac.  612:  People  >. 
White,  116  Cal.  17.  47  Pac.  771;  State  ▼. 
Carey,  15  Wash.  649,  46  Pac  1060;  Peo- 
ple V.  Allen  (Cal.).  62  Pac  170.  In  de- 
termining: what  variance  Is  material 
under  our  statute,  these  cases  must  be 
construed  in  connection  with  SecttOB 
6348,  which  reads  as  follows:  ••Wkea 
an  ofTense  Involves  the  commlsskm  ot 
or  an  attempt  to  commit  a  prlvmtt  to* 
jury,  and  \m  dt«o?{bf4  wlf||  fiMMiM 
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y  In  other  respects  to  Identify  the  person  Injured,  or  Intended  to  be 
,  an  erroneous  allegation  as  to      injured,  is  not  material." 

fton  (1396.  l¥hat  is  a  Former  Acquittal:  When- 
le  defendant  is  acquitted  on  the  merits,  he  is  acquitted  of  the 
offense,  notwithstanding  any  defect  in  form  or  substance  in 
iictment  or  information  on  which  the  trial  was  had. 

El.  8.  Sec.  7761;  1864,  Ist  Ses.  p.  will  not  bar  a  subsequent  prosecution 

u  SOS,  "or  Information,"  inserted  by  the  state  in  good  faith. — State  v. 

imlssion;  see  act  1891,  1st  Ses.  Smith  (Kan.  Sup.),  67  Kan.  673,  47  Pac. 

641. 

JD    IN    FORMER    PROSECU-  EVIDENCB   OP   VARIANCE:      The 

Where  one  who  has  committed  issues  raised  by  a  general  denial  to  the 

ose,  fraudulently,  and  to  avoid  plea  of  former  acquittal  must  be  de- 

punishment  procures  himself  to  termined   by  a   preponderance   of  the 

lecuted  and  convicted  before  a  evidence. — State  v.  Scott,  1  Kan.  App.  ■ 

of  the  peace,  who  imposes  an  748,  42  Pac.  264. 
leant   penalty,   such  conviction 

ti^ii  (i397«    €oii¥ictioii  or  Acquittal  wlieii  a  Bar: 

the  defendant  is  convicted  or  acquitted,  or  has  been  once  placed 
)ardy  upon  an  indictment  or  information,  the  conviction,  acquit- 
jeopardy  is  a  bar  to  another  indictment  or  information  for  the 
t  charged  in  the  former,  or  for  an  attempt  to  commit  the  same, 
an  offense  incKided  therein,  of  which  he  might  have  been  con- 
under  that  indictment  or  information. 

El.  8.  Sec.  7762;  1864,  1st  Ses.  p.  Former  acquittal  or  conviction:     Sec. 

c.    808,    "information,"    inserted      5136,  and  note. 

miission;  see  act  1891.  1st  Ses.  Jeopardy:    See  note  to  Sees.  6186  and 

5390. 

tlon  5398.     Derendant  Retasing^  to  Answer^  wliat 

If  tfie  defendant  refuses  to  answer  the  indictment  or  infor- 
I  by  demurrer  or  plea,  a  plea  of  not  g^iilty  must  be  entered. 

R.  S.  Sec.  7763;  1864,  Ist  Ses.  p.  If  the   prisoner  on  being  arraigrned. 

J.  804,  "or  information,"  inserted  stands  mute,  it  is  the  duty  of  the  court 
miission;   see  act  1891,  1st  Ses.      to  enter  on  the  minutes  a  plea  of  "not 

guilty.** — People  v.  McCoy,  71  Cal.  895. 
lal  to  plead  after  demurrer  over-       12  Pac.  272. 
Sec.  6888. 

REMOVAL  OF  THE  ACTION  BEFORE  TRIAL. 

;tl«ii  8399.    TFh»  Action  may  be  RemoTed:       A 

al  action,  prosecuted  by  indictment  or  information,  may  be  re- 
I  from  the  court  in  which  it  is  pending^  on  the  application  of 
fendant,  on  the  ground  that  a  fair  and  impartial  trial  cannot  be 
I  the  county    where  the  indictment  or  information  is  pendinor. 

El.  S.  Sec.  7768;  1864,  1st  Ses.  p.  mentioned  In  this  section  of  the  Penal 

(C    805,    "information,**    Inserted  Code  and  must  be  based  upon  appllca- 

unission;   see  act  1891,  1st  Ses  tion.  In  writing:,  asking  for  a  removal 

on  the  ground  that  defendant  can  not 

NTGE  OP  VENUE:  A  motion  for  have  a  fair  and  impartial  trial  in  the 

of  place  of  trial  must  be  predi-  county  where  the  indictment  or  Infor- 

ipon  facts  existing:  at  the  time  matlon  Is  pending. — ^People  v.  McGar- 

>tIon    is    made. — State    v.    Reed  vey,  56  Cal.  327,  In  which  case  It  was 

I,  86  Pac.  706.     The  Jurisdiction  held  that  an  order  changing:  the  place 

listrlct  court  to  change  the  place  of  trial  In  a  criminal  case  on  the  ground 

1  of  a  criminal  case  is  special.  of   disqualification  of  the  Judge,   was 

a  be  employed  only  in  the  case  without  Jurisdiction,  and  void.    Bias  or 

19 
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prejudice  on  the  part  of  the  Judge  con- 
stitutes no  legral  Incapacity  to  sit  on  the 
trial  of  the  cause,  or  Is  It  sufficient 
ground  to  authorize  the  change  of  a 
place  of  trial. — People  v.  Williams,  24 
CaL  31;  to  the  same  effect  is  In  re 
Guerrero,  69  Cal.  88,  10  Pac.  261,  where 
It  was  held  that  the  fact  that  the  mayor 
presided  over  the  council  that  passed 
the  ordinance  did  not  divest  him  of  his 
authority  under  the  charter  to  act  as 
the  Judge  of  the  city  court  on  the  trial 
of  a  prosecution  for  violating  the  or- 
dinance; see  also  Mining  Company  v. 
Mining  Company,  83  Cal.  613,  23  Pac 
1109;  In  re  Davis'  Estate,  11  Mont.  1,  27 
Pac.  842,  It  was  held  that  a  provision 
of  the  Code  of  Civil  Procedure  relating 


to  change  of  venue  "where  there  li  rea- 
son to  believe  that  an  Impartial  trial 
can  not  be  had"  does  not  Include  Uie 
ground  of  the  bias  or  prejudice  of  Uie 
court. 

SECOND  APPLICATION:  A  second 
application  for  a  change  of  venue  is 
within  the  discretion  of  the  trial  court 
— Fitzgerald  v.  People,  1  Colo.  5i 
When  a  motion  for  a  change  of  place 
of  trial,  once  overruled.  Is  renewed  at 
a  subsequent  term,  several  months 
after  that  at  which  motion  was  over- 
ruled, It  win  not  be  presumed,  In  the 
absence  of  any  showing  to  that  effect 
that  the  same  conditions  still  existed.— 
State  V.  Reed  (Idaho),  35  Pac.  706. 


Section  (1400.    Application  for  RcmoTal,  liow  Hade: 

The  application  must  be  made  in  open  court  and  in  writing,  verified 
by  the  affidavit  of  the  defendant,  a  copy  of  which  must  be  served 
upon  the  prosecuting  attorney  at  least  one  day  before  the  application 
is  made.  Whenever  the  affidavit  shows  that  the  defendant  cannot 
safely  appear  in  person  to  make  the  application,  because  the  pop- 
ular excitement  against  him  is  so  great  as  to  endanger  his  per- 
sonal safety,  and  such  statement  is  sustained  by  other  testimony,  the 
application  may  be  made  by  counsel,  and  heard  and  determined  in 
the  absence  of  the  defendant,  though  he  is  indicted  or  informed 
against  for  felony,  and  has  not  at  the  time  of  such  application  been 
arrested,  or  given  bail  or  been  arraigned  or  pleaded  or  demurred  to 
the  indictment  or  infonnation. 


1887  R.  S.  Sec.  7769;  1864,  Ist  Ses.  p. 
274,  Sec.  306,  "Information,"  inserted 
by  Commission:  see  act  1891,  1st  Ses. 
p.  184. 

AFFIDAVITS,  SUFFICIENCY  OF: 
Affidavits  for  a  motion,  after  the 
changre  of  place  of  trial,  must  state  the 
facts  and  circumstances  from  which  the 
conclusion  Is  adduced  that  a  fair  and 
Impartial  trial  can  not  be  had.  The  con- 
clusion Is  to  be  drawn  by  the  court,  and 
not  by  the  defendant  and  his  witnesses 
and  the  court  must  be  satisfied  from 
the  facts  and  circumstances  positively 
sworn  to  in  the  affidavit,  and  not  from 
the  greneral  conclusions  to  which  the 
defendant  may  swear,  or  which  his  wit- 
nesses may  depose  that  they  verily  be- 
lieve to  be  true. — People  v.  McCauley. 
I  Cal.  379:  People  v.  Yoakum,  53  Cal. 
566;  Territory  v.  Manton,  8  Mont.  95,  19 
Pac.  387;  Christ  v.  People,  3  Colo.  894. 

It  Is  not  error,  in  a  criminal  prosecu- 
tion, to  overrule  a  motion  for  a  change 
of  venue  based  on  affidavits  of  defend- 
ant's counsel  alone. — Territory  v.  Vlal- 
pando  (N.  M.),  42  Pac.  64. 

DISCRETION  OF  COURT:  The 
flrrantlngr  of  a  change  of  venue  In  a 
criminal  case  Is  largely  In  the  discre- 


tion of  the  trial  court,  and,  where  soch 
application  is  based  solely  upon  the 
affidavit  of  the  defendant,  the  action  of 
the  trial  court  In  refusing  a  change  of 
venue  will  not  be  Interfered  with.- 
State  V.  St.  Clair  (Idaho),  6S  Pac  1 
Where  a  trial  court  has  jurtsdlctlon  of 
a  cause,  the  matter  of  a  change  of 
venue  Is  within  its  sound  discretion, 
subject  to  review  and  reversal  only  for 
an  abuse  of  discretion. — State  v.  Car- 
rlngton,  15  Utah,  480.  50  Pac  626;  Peo- 
ple V.  Ooldenson.  76  CaL  828,  19  Pac 
161;  State  v.  Russell  (Mont),  32  Fac- 
854:  Territory  v.  Manton,  8  Mont  9S.i* 
Pac.  387 ;  Power  v.  People  (Colo.  Snp.)- 
28  Pac.   1121. 

WAIVER:  An  accused  waives  tJV 
error  committed  In  densring  his  motion 
for  a  change  of  venue  on  the  groood 
of  local  prejudice,  where  he  is  after- 
wards given  an  opportunity  to  renew 
his  motion,  and  he  fails  to  call  it  up 
or  ask  the  court  to  paas  on  it  at  the 
time  set  for  a  hearing. — ^People  ▼.  Fred- 
ericks, 106  Cal.  654.  89  Pac.  944;  People 
V.  Plummer,  9  Cal.  298;  People  v.  (3oId- 
enson.  76  Cal.  328.  19  Pac  161;  SUtft^* 
Gray  (Nev.),  8  Pac.  466;  Hnnttr  ▼• 
State,  43  Ga.  488. 


:?*.  OCXZX  THE  MODE  OF  TRIAL  201 

Scctton  0401.     ApplicafioB,    when    Granted:       If  the 

zouTt  is  satisfied  that  the  representation  of  the  defendant  is  true,  an 
Dfder  must  be  made  for  the  removal  of  the  action  to  the  proper  court 
3f  any  county  free  from  a  like  objection. 

1887  R.  S.  Sec.  7770;  1864,  Ist  Ses.  p.  cause  Is  not  fatally  defective  because  it 

574,  Sec.  307.  omits  to  specify  the  cause  of  removal. 

ORDER  FOR  CHANGE:     An  order  —State  v.  Klndlg.  55  Kan.  118,  39  Pac. 

!or  a  chancre  of  venue  in  a  criminal  1028. 

Secfian  (1409.  Orders  of  Rem^Tal:  The  order  of  re- 
moval must  be  entered  upon  the  minutes,  and  the  clerk  must  im- 
mediately make  out  and  transmit  to  the  court  to  which  the  action  is 
removed  a  certified  copy  of  the  order  of  removal,  record,  pleadings 
md  proceedings  in  the  action,  including  the  undertakings  for  the  ap- 
[)earance  of  the  defendant  and  of  the  witnesses. 

1887  R.  S.  Sec.  7771;  1864,  Ist  Ses.  p.  ted  on  change  of  venue  of  a  cause,  d3  t$i 

t74.  Sec.  308.  not  include  a  bill  of  exceptions  taksn 

The  "copy  of  the  order  of  removal,  on  a  former  trial,  nor  charges  to  the 

record,  pleadings  and  proceedings"  re-  Jury   given   on    such    trial. — People    v. 

loired  by  this  section  to  be  transmit-  Bush,  71  Cal.  602,  12  Pac  781. 

Section  9403.  Proceeding's  on  RemoTal:  If  the  de- 
fendant is  in  custody,  the  order  must  direct  his  removal,  and  he  must 
be  forthwith  removed  by  the  sheriff  of  the  county  where  he  is  im- 
prisoned, to  the  custody  of  the  sheriff  of  the  county  to  which  the  ac- 
tion is  removed. 

1887  R.  S.  Sec.  7772;   1864.  1st  Ses.  p.  274,  Sec.  309. 

Sectton  (1404.  Authority  of  Court:  The  court  to  which  the 
action  is  removed  must  proceed  to  trial  and  judgment  therein  as  if  the 
action  had  been  commenced  in  such  court.  If  it  is  necessary  to  have 
any  if  the  original  pleadings  or  other  papers  before  such  court,  the 
M>urt  from  which  the  action  is  removed  must,  at  any  time,  upon  ap- 
slication  of  the  prosecuting  attorney  or  the  defendant,  order  such 
)apers  or  pleadings  to  be  transmitted  by  the  clerk,  a  ceftified  copy 
hereof  being  retained.  The  costs  accruing  upon  such  removal  and  trial 
ire  a  charge  against  the  county  in  which  indictment  was  found  or 
nformation  filed. 

1887  R.  S.  Sec.  7773;  1864,  1st  Ses.  p.      formation  flled,"  added  by  Commission: 
74.   Sec.  310,  p.  325;   Sec.  674.  "or  In-       ^ee  act  1891,  1st  Ses.  p.  IM. 

Section  ff40ff.    €lerk   to   Certify   Amount    of    Cottt: 

The  clerk  of  the  court  in  the  county  to  which  such  action  is,  or  may 
)C  removed,  must  certify  the  amount  of  said  costs  to  the  auditor  of 
he  proper  county,  which  must  be  allowed  and  paid  as  other  county 
iharges. 

1887  R.  S.  Sec.  7774;   1864,  Ist  Ses.  p.  325,  Sec.  675. 
THE  MODE  OP  TRIAL. 

flection  (1406.  Istne  of  Fact,  Arises  when:  An  issue 
>f  fact  arises: 

I.     Upon  a  plea  of  not  guilty; 
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ISSUES  OF  FACT,  HOW  TRIED 


OK  com 


2.  Upon  a  plea  of  a  former  conviction  or  acquittal  of  the  same 
offense ; 

3.  Upon  a  plea  of  once  in  jeopardy. 

1887  R.  S.  Sec.  7780;  1864,  Ist  Ses.  p.      CommisBion  of  1887. 
276,  Sec.  811,  jeopardy  clause  added  by 

Section  (1407.  Isiiaefi  of  Fact,  how  Tried:  Issues  of  fact 
must  be  tried  by  jury,  unless  a  trial  by  jury  be  waived  in  criminal 
cases  not  amounting  to  felony  by  the  consent  of  both  parties  ex- 
pressed in  open  court  and  entered  in  the  minutes.  In  case  of  mis- 
demeanor, the  jury  may  consist  of  twelve,  or  any  number  less  than 
twelve  upon  which  the  parties  may  agree  in  open  court,  but  fiv^ 
sixths  of  the  jury  may  render  a  verdict,  which  verdict  shall  have  the 
same  effect  as  a  unanimous  verdict. 

1899,  5th  Ses.  p.  110;  1891,  1st  See.  p.      Id.    A  gruarantee  found  in  the  section  of 

the  constitution  just  quoted,  that  the 
rigrht  of  trial  by  Jury  must  remain  in- 
violate, was  not  intended  to  extend  the 
right  of  trial  by  Jury,  but  simply  to  ie- 
cure  that  right  as  it  existed  at  the  date 
of  the  adoption  of  the  constitutioa^ 
Christensen  v.  HoUingsworth  (Idaho), 
53  Pac.  211. 

Where  defendant  is  prosecuted  under 
a  city  ordinance  for  an  ofPense  whldi 
is  declared  a  misdemeanor  by  the  city 
charter  and  Penal  Code,  he  is  entitled 
to  a  Jury  trial. — Taylor  v.  Reynolds, 
Judge,  92  Cal.  578,  28  Pac  688.  So 
where  accused  pleaded  former  jeopardy, 
setting  up  facts  that,  if  true,  entitled 
him  to  discharge,  and  there  was  no  rec- 
ord of  former  trial,  it  was  error  to  re- 
fuse to  submit  issue  raised  by  plea  to 
the  Jury.— Kinkel  v.  People  (Colo. 
Sup.)  62  Pac.  197. 


165,  amending  laws  of  1887  R.  S.  Sec. 
.  7781. 

TRIAL  BT  JURT:  X  plea  in  bar, 
which  liberally  and  fairly  construed, 
substantially  states  that  the  prisoner 
has  before,  by  a  court  having  Juris- 
diction, had  Judgment  of  acquittal, 
must  be  submitted  to  the  Jury. — ^Bush 
V.  State,  55  Neb.  195.  75  N.  W.  542.  The 
right  of  trial  by  Jury  shall  remain  in- 
violate •  •  •  and  the  legislature  may 
provide  that  in  all  cases  of  mis- 
demeanor, five-sixths  of  the  Jury  may 
render  a  verdict.  A  trial  by  Jury  may 
be  waived  in  all  criminal  cases  not 
amounting  to  felony,  by  the  consent  of 
both  parties  expressed  in  open  court. — 
Constitution,  Art.  1,  Section  7.  In  civil 
actions  and  cases  of  misdemeanor,  the 
Jury  may  consist  of  twelve,  or  any 
number  less  than  twelve  upon  which 
the  parties  may  agree  In  open  court. — 

Section  (1408.  PrMenee  mt  Defeiidaiit:  If  the  indict- 
ment or  information  is  for  a  felony,  the  defendant  must  be  personalHy 
present  at  the  trial ;  but  if  for  misdemeanor,  the  trial  may  be  had  in 
the  absence  of  the  defendant.  ^ 

verdict  was  rendered,  since  on  appeal 
all  the  intendments  are  In  favor  of  th' 
regularity  of  the  proceeding. — ^P#ople  ▼ 
Holmes,  118  CaL  448,  50  Pac.  676.  Mere 
absence  of  the  defendant  from  the  cotirt 
room  for  an  inappreciable  space  of  ti** 
during  the  trial  will  not  warrant  a  re- 
versal.— People  v.  Bush,  68  Cal.  621,  !• 
Pac.  169.  The  fact  that  the  recorf 
states  generally  that  the  prisoner  wM 
absent  during  a  portion  of  the  trial 
Is  insufficient  to  reverse  the  Judgment 
The  record  should  show  when  or  ft" 
what  time  or  for  what  part  of  the  pw* 
ceeding,  the  prisoner  was  absent  ^ 
that  the  supreme  court  can  Judge  of  the 
effect  to  be  given  to  such  absenoe.*^ 
People  v.  Bealoba,  17  Cal.  889;  see 
further  on  this  subject  note  to  WarfW 
v.  State.  68  Am.  Dec.  227. 


1887  R.  S.  Sec.  7782;  "or  information." 
inserted  by  Commission:  see  act  1891. 
Ist  Ses.  p.  184. 

Presence  of  defendant  on  arraign- 
ment:    Sec.  5360. 

Presence  of  defendant  at  Judgment: 
Sec.   5530. 

PRESENCE  OF  DEFENDANT 
CHARGED  WITH  FELONT:  A  de- 
fendant charged  with  a  felony  is  re- 
quired to  be  present  during  the  whole 
of  the  trial,  including  the  rendition  of 
the  verdict.  Without  his  presence,  no 
valid  verdict  of  Judgment  can  be  given 
against  him. — People  v.  Higgins,  59 
Cal.  357.  citing  People  v.  Kohler,  5  Cal. 
72;  People  v.  Beauchamp,  49  Cal.  41. 
Judgment  of  conviction  will  not  be  re- 
versed, however,  because  the  record 
entry  does  not  affirmatively  show  that 
the  defendants  were  present  ^#ien  the 


XXX  TRIAL  JURY— POSTPONEMENT  OF  THE  TRIAL  28S 

FORMATION  OF  TRIAL  JURY.      CALENDAR  OF  ISSUES. 

tion  (1409.  Trial  Jury,  Formation  •f:  Trial 
for  criminal  actions  are  formed  in  the  same  manner  as  trial 
in  civil  actions. 

EC  S.  Sec.  7787.  In  which  Juries  in  criminal  cases  are 

atlon  of  trial  Jury:  Code  of  formed,  and  not  to  the  qualifications  of 
roc  Sees.  3454  to  3458.  the  officer  serving  the  venire.^People 

section  refers  to  the  "manner"      v.  Slater,  119  Cal.  620,  61  Pac.  967. 

tioB  (1410.  Clerk  to  Prepare  Calendar:  The  clerk 
>repare  a  calendar  of  all  criminal  actions  pending  in  the  court, 
rating  them  according  to  the  date  of  the  filing  of  the  indict- 
or  information,  specifying  opposite  the  title  of  each  action 
sr  it  is  for  a  felony  or  a  misdemeanor,  and  whether  the  defen- 
>  in  custody  or  on  bail. 

Et  S.  Sec.  7788;  1864,  1st  Ses.  p.  by  Commission;  see  act  1891,  1st  Bt^ 
u  314,  "or  information,"  inserted      p.  184. 

tion  5411.    DtepoftlBff  or  lMue«  on  Calendar:    The 

on  the  calendar  must  be  disposed  of  in  the  following  order, 
upon  application  of  either  party,  for  good  cause  shown  by 
It,  and  upon  two  days'  notice  to  the  opposite  party,  with  ser- 
f  a  copy  of  the  affidavit  in  support  of  the  application,  the  court 
lirect  an  indictment  or  information  to  be  tried  out  of  its  order : 
Indictments  or  informations  for  felony,  when  the  defendant  is 
-ody; 

Indictments  or  informations  for  misdemeanor,  when  the  defend- 
in  custody; 

Indictments  or  informations  for  felony,  when  the  defendant 
bail; 

Indictments  or  informations  for  misdemeanor,  when  the  defend- 
on  bail. 

R.  S.  Sec.  7789,  "or  information,"  Ist  Ses.  p.  184;  1864,  1st  Ses.  p.  276,  Sec. 
1  by  Commission;   see  act  1891,      316. 

tion  5419.  Time  Allowed  to  Prepare:  After  his 
he  defendant  is  entitled  to  at  least  two  days  to  prepare  for  trial. 

EL  S.  Sec.  7790;  1864,  1st  Ses.  p.  276.  Sec.  816. 

POSTPONEMENT  OF  THE  TRIAL. 

tion  5413.  Postponement,  when  and  how 
red:  When  an  indictment  or  information  is  called  for  triai, 
my  time  previous  thereto,  the  court  may,  upon  sufficient  cause, 
the  trial  to  be  postponed  to  another  day  of  the  same  or  of  the 
enp. 

Et  S.  Sec.  7796;  1864,  1st  Ses.  p.  .  276,  Sec.  816. 

;.  817,  "or  information,"  inserted  1887  R.  S.  Sec.  7795;  1864,  1st  Ses.  p. 

imission;   see  act  1891.  Ist  Ses.  275,  Sec.  317,  "or  information,"  inserted 

by  Commission;  see  act  1891.  1st  Ses.  p. 

it  S.  Sec.  7789,  "or  information,"  184. 

I  by  Commission;   see  act  1891,  CONTINUANCE,     GRANTING     OR 

.  p.   184;    1864,   Ist   Ses.   p.    275.  REFUSING      IS      DISCRETIONARY: 

»•  Applications  for  the  postponement  of 

R.  S.  Sec.  7790;  1864,  1st  Ses.  p  the   trial   of  an   action   are   addressed 
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largely  to  the  discretion  of  the  trial 
court,  and  it  is  only  in  cases  where 
that  discretion  has  been  abused  that 
the  supreme  court  will  review  their  ac- 
tion.— People  V.  Walter,  1  Idaho,  386; 
People  V.  Gaunt,  23  Cal.  156;  Soland«^r 
V.  People.  2  Colo.  48;  State  v.  Murphy. 
9  Wash.  204.  37  Pac.  420;  State  v.  Gor- 
den  (Idaho),  48  Pac.  1061;  State  v. 
Feister  (Or.),  50  Pac.  561.  And  defend- 
ant, who  gives  bail  and  appears  at  the 
date  named  is  not  entitled,  as  a  matter 
of  right,  to  a  continuance  to  the  next 
term.— State  v.  Stredder,  3  Kan.  App. 
631,  44  Pac.  31. 

ABSENCE  OF  COUNSEL:  The  ab- 
sence of  defendant's  counsel  in  an  ad- 
Joining  county,  attending  court,  is  no 
ground  for  a  continuance. — Van  Horn 
V.  State  (Wyo.),  40  Pac.  964.  But  ab- 
sence because  of  sickness  is  sufficient 
ground.— People  v.  Logan,  4  Cal.  188. 

ABSENCE  OF  WITNESS:  A  defend- 
ant in  a  criminal  action  is  undoubtedly 
entitled  to  the  personal  attendance  of 
his  witnesses  at  the  trial,  if  the  same 
can  be  obtained  without  unreasonable 
delay.  Where,  therefore,  it  is  made  to 
appear  that  the  personal  attendance  of 
the  absent  witness  may  be  procured 
without  unreasonable  delay,  a  resort  to 
the  statutory  mode  of  taking  his  testi- 
mony ought  not  to  be  forced  upon  the 
defendant  against  his  will  under  pen- 
alty of  going  to  trial  without  it.  A  de- 
lay of  one  term  of  court  upon  a  first 
application  would  not  be  unreasonable. 
— People  V.  Dodge,  28  Cal.  445;  People 
V.  Brown,  46  Cal.  103. 

Where  an  application  for  a  contin- 
uance of  the  trial  over  the  term  is  based 
upon  the  absence  of  witnesses,  and  the 
state  offers  to  admit  that,  if  present,  the 
witnesses  would  testify  as  set  forth  in 
the  affidavit  upon  which  the  applica- 
tion for  a  continuance  is  based,  it  is  not 
error  in  the  trial  court  to  refuse  the 
continuance. — Territory  v.  Guthrie,  2 
Idaho,  398,  17  Pac.  39;  State  v.  St  Clair 
(Idaho),  53  Pac.  1. 

It  is  not  an  abuse  of  discretion  to 
deny  a  continuance  on  account  of  ab- 
sent witnesses,  where  it  Is  not  shown 
that  any  one  of  them  would  or  could 
be  produced  within  any  reasonable 
time.— People  v.  Wade  (Cal.).  50  Pac. 
841.  And  where  a  year  elapsed  between 
the  Indictment  of  a  defendant  and  his 


trial,  during  which  both  prosecntton 
and  defense  searched  without  success 
for  persons  who  were  material  wit- 
nesses, the  court  was  Justified  In  re- 
fusing a  further  continuance  on  the 
ground  of  their  absence. — People  v. 
Sanders,  114  Cal.  216,  46  Pac.  15S. 

AFFIDAVIT  FOR  CONTINUANCE: 
An  affidavit  for  a  continuance  must 
contain: 

1. — A  statement  that  the  testimony  of 
witness  is  not  cumulative. 

2.— That  the  facts  sought  to  be 
proved  can  not  be  proved  by  any  other 
witness  within  the  process  of  the  court. 
—People  V.  Ah  Fat,  48  CaL  61;  People 
V.  Ashnauer,  47  CaL  98. 

3. — That  the  testimony  of  the  absent 
witness  is  materiaL — State  v.  Mellon,  40 
Cal.   648. 

4. — That  due  diligence  has  been  uaed 
to  obtain  the  testimony,  setting  fonh 
character  of  diligence  whether  by  ex- 
hausting process  or  otherwise.— People 
V.  Ashnauer,  47  Cal.  98;  People  v.  Ley- 
shon,  108  Cal.  444,  41  Pac.  480. 

5. — The  facts  which  such  witness  will 
testify  to,  to  enable  the  court  to  judge 
of  their  materiality. — People  v.  Ah  Fat, 
48  Cal.  61. 

6. — Facts  from  which  the  court  may 
Judge  whether  there  is  reaaonabte 
ground  to  believe  the  attendance  of  the 
witness  can  be  had  at  a  future  day  <^r 
his  testimony  can  be  secured. — People 
V.  Ah  Fat.  48  Cal.  61;  People  v.  Ash- 
nauer, 47  Cal.  98;  People  v.  Francis,  J* 
Cal.  183;  People  v.  Wade,  118  CaL  61*» 
50  Pac.  841. 

7. — That  the  absent  witness  can  nO>^ 
be  reached  by  attachment. — People  '^' 
Weaver,  47  Cal.  106;  State  v.  Gray.  ^' 
Nev.  212,  8  Pac.  456. 

INCAPACITY  OR  ILLNESS  OF  D^" 
FENDANT:  Where  the  good  faith  ^ 
defendant's  motion  for  continuance  ^^ 
the  ground  of  his  illness  was  ch^-^ 
lenged.  it  was  not  error  to  appoint 
committee  of  physicians  to  exami^^ 
him.  and  require  them  to  take  char.^ 
of  him  for  several  days,  and  see  th^^^ 
nothing  was  given  him  except  \mS^ 
their  direction,  and  on  the  case  bei^^ 
again  called,  and  another  applicatl^' 
for  continuance  being  made,  to  ov^"* 
rule  the  latter  motion  on  a  findl**^ 
based  on  the  committee's  report. — St^*-" 
V.  Rogers,  56  Kan.  862,  48  Pac  256. 


CHAPTER  CCXXXL 

DURING  THE  TRIAL  AND  BEFORE  JUDGMENT. 


CHALLENGING  THE  JURY. 
Section. 

6414.  Definition  and  division   of  chal- 
lenges. 


Section. 

5415.  Several     defendants 

gether. 

5416.  Panel  defined. 


tried 


XXI 


THE   TRIAL  AND   BEFORE   JUDGBdENT 


Henge  to  panel  defined. 

)n  what  founded. 

en  and  how  taken. 

Sciency    of    challenge    denied, 

tc. 

en  challenge  may  be  denied  or 

mended. 

ial   of  challenge,   how   made. 

rho  may  be  examined. 

ilenge    when    Jury    is    sum- 

loned,  but  not  drawn. 

f  to  be  discharged,  when;   to 

e  impanelled,  when. 

endant's  right  to  challenge. 

llenges,  kinds  of. 

Ilenge,  when  taken. 

emptory  challenge,  how  taken. 

nber     of     peremptory     chal- 

mges. 

llenges  for  cause. 

eral  causes  for  challenge. 

ticular  causes  of  challenge. 

unds  of  challenge  for  implied 

ias. 

mption   no   grounds  of   chal- 

mge. 

ses  of  challenge,  how  stated. 

mptions  to  challenge. 

llenges,  how  tried. 

TS,  how  appointed. 

ti  of  triers. 

>r  challenged  may  be  exam- 

led  as  a  witness. 

lence,  rules  of. 

Ilenge  for  implied  bias. 

ruction  to  triers. 

3ict  of  triers. 

llenges    taken    first    by    the 

late,  then  by  the  defendant. 

&r  for  challenges. 

f   peremptory   challenges   are 

iken. 

THE  TRIAL, 
er  of  trial. 

Br  departed  from,  when, 
iber  of  counsel  who  may  ar- 
ue. 

mdant  presumed  to  be  inno- 
mt. 

Bonable  doubt  as  to  degree, 
irate  trial. 
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Section. 

5466.  Jurisdiction,  discharge  of  defend- 

ant for  want  of. 

5467.  When   an    offense    committed    in 

another  county,  proceedings. 

5468.  Defendant  discharged  from  cus- 

tody, when. 

5469.  Facts  not  constituting  an  offense. 

5470.  Court  may  advise  jury  to  acquit. 

5471.  View  of  premises  by  Jury. 

5472.  Knowledge  of  Juror. 

5473.  Jurors  may  be  permitted  to  sep- 

arate. 

5474.  Jury  must  be  admonished. 

5475.  Juror  unable  to  perform  duties. 
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5477.  Jury  sole  Judge  of  law  and  fact 

in  libel. 

5478.  Court  to  decide  questions  of  law 

in  other  cases. 

5479.  Charging  the  Jury. 

5480.  Jury,  deliberations  to  be  polvate. 

5481.  Defendant  on  bail  may  be  com- 

mitted when. 
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5502.  When  verdict  defective. 
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5504.  Jury   may   convict   of  lesser  of- 

fense. 
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5608.  When    verdict   is   rendered.   Jury 

may   be   polled   at    request   of 
either  party. 
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5510.  Defendant,     when     to     be     dis- 

charged. 


296  OHALLENGINO  THO  JUBY  Oh.  OCIIII 

Section.  Section. 

5&11.  If    creneral     or    special     verdict      5519.  Written  charges  need  not  be  cx- 

against  defendant  is  rendered,  cepted  to. 

defendant  must  be   remanded.  NEW  TRIALS. 

5512.  Proceedings    on    verdict    of    ac-  6520.  New  trial  defined. 

quittal  on  grounds  of  insanity.      5521.  Effect  of  new  triaL 
BILL.  OF  EXCEPTIONS.  5522.  In  what  cases  new  trial  may  be 

5513.  What  exceptions  may  be  taken  by  granted. 

defendant  5523.  Application  for,  made  when. 

5514.  When  to  be  setUed  and  signed.  ARREST  OF  JUDGMENT. 

5515.  Exceptions    may    be    taken,    on      5524.  Motion  in  arrest  of  judgment 

what  matters.  5525.  Court  may  arrest  judgment 

5516.  Additional  exceptions  by  defend-       5526.  Effect  of. 

ant.  5527.  Defendant,   when   to   be  held  or 

5517.  Settlement  of  bill  of  exceptions.  discharged. 

5518.  Bill  of  exceptions,  what  to  con- 

tain. 

CHALLENGING  THE  JURY. 

Section  S414.    Definition  and  Division  of  GiialleBS€OS> 

A  challenge  is  an  objection  made  to  the  trial  jurors,  and  is  of  twC 
kinds : 

1.  To  the  panel; 

2.  To  an  individual  juror. 

1887  R.  S.  Sec.  7815;   1864,  1st  Ses.  p.  275,  Sec.  818. 

Section  S41S.     Several    Defendantii  Tried  Together^ 

When  several  defendants  are  tried  together  they  cannot  sever  thci*^ 
challenges,  but  must  join  therein.  * 

1887  R.  S.  Sec.  7816;  1864,  1st  Ses.  p.  have  the  same   niunber  of  challenge:^ 

275»  Sec.  319.  as  if  it  were  a  single  defendant  beins- 

Where  several  defendants  are  tried  tried. — People   v.    O'Laufirhlin,   S   Utak^ 

Jointly  for  a  crime,  having  waived  their  133,  1  Pac.   653;   People  v.  McCaUa, 

right  to  separate  trials,  they  are  only  Cal.  301;  United  States  v.  Alexander, 

entitled  to  challenge  joinUy,  and  may  Idaho,  354,  17  Pac.  746. 

Section  S416.  Panel  Defined:  The  panel  is  a  list  cz= 
jurors  returned  by  a  sheriff,  to  serve  as  a  particular  court  or  for  th^ 
trial  of  a  particular  action. 

1887  R.  S.  Sec.  7817;  1864,  Ist  Ses.  p.  upon  a  special  venire  to  fill  out  the  ±^ 

275,  Sec.  320.  flciency,  after  the  regular  "panel"  h.«b 

•PANEL."    WHAT    INCLUDED    IN  been  exhausted.— People  v.  Coyodo,     40 

WORD:      The    word    "panel"    includes  Cal.  586. 
within  its  de*^nition  the  Jurors  returned 

Section  SH7.  Ciialleng^e  to  Panel  Defined:  A  chal- 
lenge to  the  panel  is  an  objection  made  to  all  the  jurors  returned, 
and  may  be  taken  by  either  party. 

1887  R.  S.  Sec.  7818;  1864,  1st  Ses.  p.  cretlon.— People   v.  Arceo,   S2  Cal.  40. 

275,  Sec.  321.  sustained    in    People    v.    Monahan,  ti 

THE  POWER  OF  COURT  TO  EX-  Cal.  68,  holding  that  the  defendant  has 
CUSE  JUROR:     The  court  may,  of  its  no   vested  right  to  a  trial  by  a  par- 
own  motion,  reject  or  excuse  a  Juror  ticular  jury  or  jurymen,  and  in  Peo- 
and   its   action   will   not  be   reviewed,  pie  v.  Collins,  105  Cal.  504,  S9  Pac.  li 
in  the  absence  of  a  clear  abuse  of  dis- 

Section  5418.  Upon  what  Founded:  A  challenge  to  the 
panel  can  be  founded  only  on  a  material  departure  from  the  forms 
prescribed  in  respect  to  the  drawing  and  return  of  the  jury  in  civil 
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or  on  the  intentional  omission  of  the  sheriff  to  summon  one 
\  of  the  jurors  drawn. 


&  Sec.  7819;  1864,  Ist  Sea.  p. 
S22. 

Lff  and  return  of  Jury  in  civil 
Code  Civil  Proc.  Sees.  3055  to 

PERIAL.  DEPARTURE  FROM 
IBED  FORM:  An  imma- 
parture  from  the  forms  pre- 
a  the  Code  of  Civil  Procedure 
I  3055  to  3070)  with  respect  to 
rincT  and  return  of  the  Jury, 
does  not  deprive  a  defendant 
portunity  to  secure  a  compe- 
impartial  Jury,  is  not  a  ground 
ftnge  to  the  panel. — People  v. 
CaL  355;  People  v.  Lopei,  59 

^n>S  FOR  CHALLENGE:  The 
;  Jurors  were  summoned  by 
enlre  without  first  exhausting 
imes  on  the  regular  list  is  not 
or  challenge  to  the  panel. — 
Durrant,  116  Cal.  179,  48  Pac 
re  the  necessity  for  the  Issu- 
a  special  venire  arose  from 
t  of  a  sufficient  number  of 
imaining  on   the   regular  list 


to  form  a  panel,  this  Is  not  a  ground 
for  challenge,  although  the  fact  that 
the  depletion  of  the  regular  panel  may 
have  arisen  from  a  too  great  liberality 
on  the  part  of  the  Judge  in  allowing 
excuses  from  those  summoned  there- 
on.—People  V.  Hickman,  113  Cal.  80,  45 
Pac.  175.  Where  it  is  not  shown  that 
the  sheriff  Intentionally  omitted  to 
summon  any  Juror  drawn,  but  the  ob- 
jection goes  merely  to  the  mode  of  ser- 
vice of  the  venire,  it  is  not  a  ground 
of  challenge  to  the  panel. — People  \. 
McKay,  122  CaL  628,  55  Pac.  594.  The 
intentional  omission  of  the  sheriff  to 
summon  a  Juror  duly  drawn  Is  a  good 
cause  of  challenge  to  the  panel  of  the 
trial  Jury. — People  v.  Armstrong,  2 
Idaho,  275. 

IRREGULARITY:  No  irregularity 
in  drawing,  summoning,  returning  or 
impanelling  trial  Jurors  is  suflEicient  to 
set  aside  a  verdict,  unless  injury  re- 
sults, or  unless  the  objection  is  made 
before  the  verdict. — People  v.  Ah  Hop 
et  al.  1  Idaho.  698. 


\mn  S419.     When  and  how  Taken:     A  challenge  to 
el  must  be  taken  before  a  juror  is  sworn,  and  must  be  in 
and  must  plainly  and  distinctly  state  the  facts  constituting 
ind  of  challenge. 

8.  Sec.  7820;  1864,  1st  Ses.  p. 
823. 

:  OBJECTION  SHOULD  BE 
Any  objection  as  to  the  man- 
e  drawing  of  the  panel  should 
d  by  challenerlng  the  panel 
ich  the  Jury  was  drawn,  so 
the   objection   had   been   sus- 

new  venire  could  have  issued 
bjection  should  not  be  allowed 
!or  the  first  time  after  verdict. 

V.  Ah  Lee  Doon,  97  Cal.  171, 
33;  People  v.  Ah  Hop,  1  Idaho, 
ere  part  of  the  regular  panel 
t  has  been  called  in  another 
I  defendant  expressly  waived 
Hilarity  in  that  regard,  after 

ion  9490.    Sufficiency  of  Challeng^e  Denied,  etc: 

iufficiency  of  the  facts  alleged  as  grounds  of  the  challenge  is 
the  adverse  party  may  except  to  the  challenge.  The  excep- 
jd  not  be  in  writing,  but  must  be  entered  on  the  minutes  .of 
-t,  and  thereupon  the  court  must  proceed  to  try  the  sufficiency 
hallenge,  assuming  the  facts  alleged  therein  to  be  true. 

864  1st  Sea.  p.  lenge  as  a  demurrer  to  a  complaint,  has 
to  the  denials  in  the  answer,  in  civil 
practice. — People  v.  Armstrong,  2  Ida- 
ho, 275,  13  Pac.  342. 


the  Jury  had  been  completed  from  a 
special  panel  and  sworn,  a  challenge  to 
the  panel  for  the  reason  that  there  was 
not  in  the  box  at  any  time  during  the 
drawing,  a  full  number  of  names,  was 
properly  denied,  since  the  objection  to 
the  regular  panel  had  been  waived, 
and  a  challenge  to  the  special  panel 
can  only  be  made  under  Section  6423 
on  account  of  bias  of  the  officer  who 
summoned  them  before  a  Juror  Is  sworn 
as  required  by  this  section,  whether 
the  intent  was  to  interpose  a  challenge 
to  either  panel  or  to  both  it  must  have 
been  taken  before  a  Juror  was  sworn. — 
People  V.  Oliveria  (Cal.),  59  Pac.  772. 


S.  Sec.  7821: 

324,  325. 
*TIONS:        An     exception     lo 
t  admits  the  facts  and  has  the 
ition  to  the  denial  of  the  chal- 
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Sectiaa  5431.  Whea  Clialleaye  may  be  Denied  •r 
Amended:  If,  on  the  exception,  the  court  finds  the  challenge  suf- 
ficient, it  may,  if  justice  requires  it,  permit  the  party  excepting  to 
withdraw  his  exception,  and  to  deny  the  facts  alleged  in  the  challenge. 
If  the  exception  is  allowed  the  court  may,  in  like  manner,  peraiit 
an  amendment  of  the  challenge. 

1887  R.  S.  Sec.  7822;   1864  Ist  Ses.  p.  An  amended  challenge  to  the  panel  of 

276,  Sec.  326.  Jurors  is  a  substitute  for  the  originaL- 

People  V.  Brown,  48  Cal.  25 S. 

Section  S4A^.  Denial  of  Ciiailenge,  how  IHade,  wh» 
may  be  £xaniined:  If  the  challenge  is  denied,  the  denial  may 
be  oral,  and  must  be  entered  on  the  minutes  of  the  court,  and  the 
court  must  proceed  to  try  the  question  of  fact;  and  upon  such  trial, 
the  officers,  whether  judicial  or  ministerial,  whose  irregularity  is  com- 
plained of,  as  well  as  any  other  persons,  may  be  examined  to  prove 
or  disprove  the  facts  alleged  as  the  ground  of  the  challenge. 

1887  R.  S.  Sec.  7823;   1864  1st  Ses.  p.  in  support  of  the  challenge.    On  such 

276,  Sees.  327,  328.  challenge  there  must  be  an  oral  ezami- 

EVIDENCE  ON  CHALLENGE:     On  nation  of  the  witnesses  in  open  court, 

a  challenge  to  the  panel  of  Jurors  in  a  where  they  may  be  cross-examined.— 

criminal   case,   the   defendant  can   not  People  v.  Brown,  48  Cal.  253. 
offer  his  ex  parte  affidavit  in  evidence 

Seclioa  S493.  Challeng^e  where  Jury  is  fefuminoiicti 
bat  not  Drawn:  When  the  panel  is  formed  or  in  part  formed 
from  persons  whose  names  are  not  drawn  as  jurors,  a  challenge  may 
be  taken  to  the  panel  on  account  of  any  bias  of  the  officer  who  sum- 
moned them,  which  would  be  good  ground  of  challenge  to  a  juror. 
Such  challenge  must  be  made  in  the  same  form,  and  determined  in 
the  same  manner,  as  if  made  to  a  juror. 

1887  R.  S.  Sec.  7824;  1864,  let  Ses.  p.  were    non-residents    of    the    county.- 

276,  Sec.  329.  People  v.  Wallace,  101  CaL  281, 85  PacSW. 

'     GROUNDS  OF  CHALLENGE:  When  The  fact  that  some  of  the  Jurors  sum- 

the  panel  is  formed  from  persons  whose  moned  in  a  criminal  case  upon  a  second 

names  are  not  drawn  from  the  jurors,  ti  special  venire  had  been  summoned  upon 

challenge  to  the  venire  is  in  effiect  a  the  first  special  venire,  to  which  a  cbal- 

challenge  to  the  panel,  and  in  such  case  lenge  to  the  entire  panel  had  been  bus- 

there  is  but  one  ground  for  challenge,  tained  by  the  court,  upon  the  ground 

which   is,    that   the   officer   who    sum-  of  the  bias  and  prejudice  of  the  deputy 

moned  the  jurors  is  biased. — People  v.  sheriff  who  summoned  them,  furnished 

Welch,  49  Cal.  174:  People  v.  Coyodo,  40  no  ground  to  the  challenge  of  the  entire 

Cal.  586;   Bruner  v.  Superior  Court,  92  panel  of  the  second  venire.    Whatever 

Cal.    239-263,    28    Pac.    341.     And    this  objections  might  be  had  to  the  second 

section  does  not  warrant  a  challenge  panel    should    be    presented    as   chal- 

on    the    ground    that    the    summoning  lenges  to  individual  Jurors. — People  v. 

officer  was  not  legally  appointed. — Peo-  Vincent,  95  Cal.  425,  30  Pac.  681;  Com- 

pie   V.   Fellows,    122    Cal.   233,   54   Pao.  mon wealth  v.  Clemmer,  190  Pa.  202,  <* 

830.    Nor  on  the  ground  that  the  panel  Atl.   675. 

Section  S434.  Jury  to  be  Discharg^ed,  when;  to  fe^ 
Impaneled,   when:         If,    either    upon    an    exception    to  the 

challenge 'or  a  denial  of  the  facts,  the  challenge  is  allowed,  the  court 
must  discharge  the  jury,  so  far  as  the  trial  of  the  indictment  or  infor- 
mation in  question  is  concerned.  Tf  it  is  disallowed,  the  court  must 
direct  the  jury  to  be  impaneled. 

18S7  R.  S.  Sec.  7825;  1864  let  Ses.  p.  by  Commission;  see  Act  1891  lit  8ti. 
276.  Sec,  330,  "or  Information/'  Inserted       p.  184. 


fXXXI  CHALLENGING    THE   JURY  290 

iHrnn  ff49ff.    Defendant's  Rig^ht  to  Ghalleng^e:    Be- 

L  juror  is  called,  the  defendant  must  be  mformed  by  the  couri, 
der  its  direction,  that  if  he  intends  to  challenge  an  individual 
he  must  do  so  before  the  jury  is  sworn. 

R.  S.  Sec.  7826:  1864  Ist  Ses.  p.  diced  by  the  error,  the  omission  of  the 
c.  831.  court  constitutes  no  sufficient  ground 
LECT  OF  COURT  TO  INFORM  for  reversing  the  judgrment— People  v. 
n>ANT  OF  HIS  RIGHT:  The  Mortier,  58  Cal.  262:  to  the  same  effect 
Df  the  provisions  of  this  section  is  People  v.  Goldenson,  76  Cal.  328.  in 
rotect  the  rights  of  the  defend-  which  case  it  was  held  that  when  the 
:he  matter  of  challenging  Jurors.  defendant  exercised  all  the  peremptory 
uld  be  informed  of  the  fact  that  challenges  to  which  the  statute  entitles 
jsire  to  challenge  any  particular  him,  he  is  not  prejudiced  by  the  fail- 
le must  exercise  that  right  be-  ure  of  the  court  to  notify  him  that  if  he 
e  Juror  is  sworn;  but  where  it  intends  to  challenge  an  individual  Jur- 
I  from  the  record  that  the  de-  or,  he  must  do  it  before  the  Juror  is 
.'8  rights  in  this  respect  were  sworn;  also  to  same  effect  is  People  v. 
iderstood  by  him  and  his  coun-  O'Brien,  88  CaL  483;  People  v.  Ells- 
1  the  privilege  of  challenging  worth,  92  Cal.  594,  28  Pac.  604.  But 
was  exercised  to  a  large  extent  where  defendant  has  no  counsel. 
!ase,  although  it  is  true  that  the  it  is  reversible  error  for  the  court  to 
mitted  a  duty  Imposed  by  law,  fall  to  comply  with  this  section. — Peo- 
t  clearly  appears  that  the  de-  pie  v.  Moore,  103  Cal.  508,  37  Pac.  510. 
was  not,  in  any  manner  preju- 

tion  5496.    Challeng^e*,  Kinds  of:    A    challenge    to 
ividual  juror  is  either: 
For  cause;  or, 
Peremptory. 

R.  S.  Sec.  7827;   1864  1st  Ses.  p.  216,  Sec.  382. 

lion  5497.  Challeug^e  when  Taken:  It  must  be 
3efore  the  jury  is  sworn  to  try  the  cause. 

fl.  S.  Sec.  7828;  1864  1st  Ses.  p.  85,  6  Pac.  112,  was  decided  under  this 
;.  833,  amended  by  Commission      section  prior  to  its  amendment  by  the 

Commission  of  1887,  and  is  not  appll- 
e  v.  Knok  Wah  Choi,  2  Idaho,       cable  to  the  section  as  it  now  reads. 

lion  0498.    Peremptory    Challeng^e,  how    Taken: 

emptory  challenge  can  be  taken  by  either  party  and  may  be 
It  is  an  ojection  to  a  juror  for  which  no  reason  need  be  given, 
on  which  the  court  must  exclude  him. 

it  S.  Sec.  7829;   1864  Ist  Ses.  p.  avowed  object  of  determining  whether 

:.  334.  he   will   challenge  him   peremptorily. — 

aw  does  not  afford  a  party  an  People  v.  Hamilton.  62  Cal.  377. 
nity  to  examine  a  Juror  for  the 

lion  S499.     Number    of  Peremptory  Challeng^es: 

offense  charged  is  punishable  with  death,  or  with  imprison- 
n  the  State  prison  for  life,  the  defendant  is  entitled  to  ten  and 
ate  to  five  peremptory  challenges.  On  a  trial  for  any  other 
I,  the  defendant  is  entitled  to  six  and  the  State  to  three  per- 
y  challenges. 

I.  S.  Sec.  7830;   1864  1st  Ses.  p.  lenges  given  the  state,  the  state  mak- 

•.  335,  amended  1875,  Compiled  Ing  the  first  challenge,  the  defense  Is 

K  410,  Sec.  335.  required  to  make  two  before  the  state 

3R   OF  CHALLENGE:     In   the  is  again  called  upon  to  exercise  its  next 

ling  of  a  trial  jury  In  a  crlm-  peremptory       challenge.  —  State       v. 

se,    where    the    defendant    has  Browne  (Idaho),  44  Pac.  552. 
he  number  of  peremptory  chal-  NUMBER  OF  CHALLENGES:   It  is 
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only  In  capital  cases,  the  cases  in 
which  a  life  sentence  is  in  terms  affix- 
ed by  the  le^rislature,  as  the  punishment 
of  the  crime,  that  the  defendant  is  en- 
titled to  ten  peremptory  challenges. — 
People  V.  Clough,  59  Cal.  438;  People  v. 
Riley,  66  Cal.  107,  3  Pac.  413;  People  v. 
FulU.  109  Cal.  269,  41  Pac.  1040;  People 
V.  Logan,  123  Cal.  414.  66  Pac.  56.  In 
these  last  two  cases,  the  court  says: 
"If  the  question  of  the  construction  of 
the  statute  pertaining  to  the  number 
of  peremptory  challenges  to  which  the 
defendant  convicted  of  rape  is  entitled 
were  now  before  us  for  the  first  time, 
the  court  might  probably  agree  with 
defednant's  contention.  The  authorities 
of  this  state  are  the  other  way,  and 
we  feel  that  the  law  had  best  stand  as 
it   has  been  heretofore   announced." 

While  a  Jury  was  being  empaneled, 
the  state  had  exercised  five  of  the  six 
peremtory  challenges  allowed  by  law. 
The  state  challenged  a  proposed  Juror 


for  cause.  The  examination  of  the  Jarar 
disclosed  that  he  was  generally  dliquil. 
led.  The  court,  however,  denied  the 
challenge,  and  thereupon,  the  itate 
challenged  the  Juror  peremptorily.  Im- 
mediately thereafter,  the  court  bui- 
tained  the  challenge  for  cause,  and  tbe 
Juror  stepped  aside.  Subsequently  the 
court  permitted  the  state  to  ezerdae 
another  peremptory  challenge.  Held, 
no  error." — State  v.  Pancoast,  6  N.  D. 
514,  36  L.  R.  A.  518;  Burke  v.  McDon- 
ald. 2  Idaho,  1022,  29  Pac.  98,  holdinc 
that  where  the  Juror  swears  falsely 
upon  examination  on  his  vior  dire  and 
thereby  compels  the  plaintiff  to  ex- 
haust one  of  his  peremptory  challengei 
to  exclude  him,  and,  before  the  jury 
is  completed,  plaintiff  discovers  that 
said  Juror  was  incompetent,  and  oflen 
to  make  proof  thereof,  he  should  be 
permitted  to  do  so;  and,  upon  satisfac- 
tory proof  being  made,  his  peremptory 
challenge  should  be  restored  to  him. 


Section  S430.  Challenffen  lor  Cause:  A  challenge  for 
cause  may  be  taken  by  either  party.  It  is  an  objection  to  a  partic- 
ular juror,  and  is  either : 

1.  General — That  the  juror  is  disqualified  from  serving  in  aii> 
case;  or, 

2.  Particular — That  he  is  di^jualified  from  serving  in  the  actio^ 
on  trial. 


1887  R.  S.  Sec.  7831;  1864  1st  Ses.  p. 
277,  Sec.   336. 

Order  of  challenges:   Sec.  5446. 

A  party  is  entitled  to  examine  a  Juror 
for  cause.  This  is  a  substantial  right 
an  can  not  be  taken  away. — United 
States  V.  Alexander,  2  Idaho,  354,  17 
Pac.  746;   People  v.  Goldenson,  76  Cal. 


328,  19  Pac.  161,  and  ten  minutes  is  ^^ 
unreasonably  short  time  on  a  trial  '^ 
which  the  defendant  may  receive  tK:=^ 
death  penalty,  in  which  to  permit  hL'^ 

to  make  his  challenges  to  the  jury. 

State  V.  Hudspeth,  150  Mo.  12,  61  ^ 
W.  483. 


Seelion  S431.    General  Causes  of  Challenge:     Gener.^ 

causes  of  challenge  are: 

1.  A  conviction  of  felony; 

2.  A  want  of  any  of  the  qualifications  prescribed  by  law  to  rend^^ 
a  person  a  competent  juror; 

3.  Unsoundness  of  mind,  or  such  defect  in  the  faculties  of  the  mirm^ 
or  organs  of  the  body  as  render  him  incapable  of  performing  the  duti^= 
of  a  juror. 

sideration  by  this  court.  It  is  not  si^' 
ficient  to  say:  *1  challenge  the  juxt^J 
for  cause,"  and  then  stop. — Paige  ^- 
O'Neal,  12  Cal.  483;  State  v.  Squairefl^  ^ 
Nev.  231;  Southern  Pacific  Co.  ^- 
Raugh,  49  Fed.  Rep.  701,  and  see  not^ 
to   next  section. 

EXAMINATION:  The  trial  court  i^ 
not  bound  to  ask  or  permit  counsel  to 
ask  a  Jujor  on  his  vior  dire  any  quef 
lion  the  answer  to  which  would  teoi' 
to  criminate  or  disgrace  him.— Rydir 
V.  State,  100  Ga.  628,  88  U  R.  A.  7tl. 


1887  R.  S.  Sec.  7832;  1864  1st  Ses.  p. 
277.  Sec.  337. 

(Qualifications  required  of  Jurors: 
Code  Civil  Proc,  Sec.  3049. 

CHALLENGE  FOR  CAUSE,  SUF- 
FICIENCY OF:  A  general  challenge 
of  a  juror  for  cause  without  specifica- 
tion of  the  particular  grounds  Is  insuf- 
ficient. The  statute  enumerates  several 
particular  grounds  for  which  such  chal- 
lenges may  be  taken,  and  a  designation 
of  the  one  upon  which  any  particular 
challenge  raises  is  essential  to  its  con- 
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ctlon  9439.    Parficalar  Causes  •f  €halleiiffe:     Par- 

r  causes  of  challenge  are  of  two  kinds : 

For  such  a  bias  as,  when  the  existence  of  the  fact  is  ascer- 
1,  in  judgment  of  law  disqualifies  the  juror,  and  which  is  known 
!s  Code  as  implied  bias ; 

For  the  existence  of  a  state  of  mind  on  the  part  of  the  juror  in 
mce  to  the  case,  or  to  either  of  the  parties,  which  in  the  exer- 
)f  a  sound  discretion  on  the  part  of  the  trier  leads  to  the  infer- 
that  he  will  not  act  with  entire  impartiality,  and  which  is  known 
s  Code  as  actiual  bias. 


R.  a  Sec.  7833;  1864  Ist  Ses.  p. 
sc.  338. 

>UNDS  OF  CHALLENGE.:  A 
i^e  of  the  Juror  In  a  criminal 
must  specify  the  particular 
1  of  challenge.  If  for  bias,  It 
itate  what  kind  of  bias,  and  the 
liar  cause  from  which  such  bias 
>e  inferred. — People  v.  Renfrew, 

87;  People  v.  Walsh,  43  Cal.  447; 
!  V.  Buckley,  49  Cal.  241;  People 
ms,  123  Cal.  482.  56  Pac.  251;  see 
ote,  challengre  for  cause,  sufflcl- 
>f,  in  preceding  section. 
TJAL  BIAS:  To  establish  actual 
•n  the  part  of  the  juror,  there 
be  shown  the  existence  of  the 
yf  mind  on  his  part  with  refer- 
o  the  case,  or  either  of  the  par- 
'hlch  will  prevent  him  from  act- 
;th  entire  partiality  and  without 
Ice  to  the  substantial  rights  of 
party;  and  where  the  testimony 

0  show  that  there  existed  In  the 
Df  the  Juror  any  prejudice,  either 
eference  to  the  facts  of  the  case 
ptles  to  the  action,  a  challenge 
itual  bias  is  properly  denied. — 
i  V.  Wong  Ark,  96  Cnl,  125,  30 
1115.    Whether  the  state  of  mind 

Juror  is  such  as  to  constituute 
bias  within  the  meaning  of  this 

1  is  a  question  of  fact  to  be  deter- 
by  the  trial  court,  in  the  deter- 

!on  of  which,  the  court  must  And 
r  opinion  the  Jury  may  have 
1  is  founded  upon  public  rumor, 
lents  in  public  Journals,  or  com- 
lotoriety;  and  the  trial  court's 
>n  upon  these  points,  when  the 
ce  disclosed  upon  the  examina- 
'  the  Juror  is  susceptible  of  dif- 

constructions,    will    not   be    re- 

upon  appeal.  Where,  however. 
Is  an  entire  absence  of  evidence 
port  the  finding  of  the  court  that 
iror's  opinion  is  founded  upon 
rumor,  or  common  notoriety,  the 

of  the  court  will  be  reversed 
ippeal. — People  v.  Wells,  100  Cal. 

Pac.  718:  People  v.  Cochran,  61 
48.  (In  1874,  the  legislature  of 
rnia  amended  Sections  1074  and 


1076  of  their  Code,  which  sections  cor- 
respond with  Sections  5433  and  5436  of 
this  Code.)  The  amendment  consisted 
in  striking  out  the  eighth  sub-division 
of  Section  1074,  which  read  the  same  as 
the  eighth  sub-division  of  Section  5433 
of  this  Code,  and  inserting  a  provision 
in  Section  1076  providing,  "That  no  per- 
son shall  be  disqualified  as  Juror  by 
reason  of  having  formed  or  expressed 
an  opinon  upon  the  matter  or  cause  to 
be  submitted  to  such  Jury,  founded 
upon  public  rumor,  statements  in  pub- 
lic Journals,  or  common  notoriey;  pro- 
vided which  appears  to  the  court,  upon 
his  declaration  under  oath,  or  other- 
wise, that  he  can  and  will,  riotwlt.h- 
.standlng  such  an  opinion,  act  Impar- 
tially and  fairly  upon  the  matters  to 
be  submitted  to  him."  Since  said 
amendments,  the  courts  of  California 
have  held  that  unqualified  opinion, 
either  formed  or  expressed,  is  actual 
bias,  which  must  be  proved  by  triers, 
as  other  cases  of  actual  bias. — (Com- 
missioners' note,  see  People  v.  Owens. 
123  Cal.  4S2,  56  Pac.  251,  and  cases  last 
above  cited.)  In  a  challenge  for  actual 
bias.  'It  must  be  alleged  that  the  Juror 
is  biased  against  the  party  challeng- 
ing." A  challenge  for  actual  cias  predi- 
cated upon  an  alleged  bias  on  the  part 
of  the  Juror  against  the  attorney  for 
the  defendant  can  not  be  entertained 
by  the  court. — State  v.  Gordon  (Idaho), 
48  Pac.  1061. 

PREJUDICE:  Prejudice  being  a 
state  of  mind  more  frequently  founded 
in  passion  than  in  reason,  may  exist 
with  or  without  cause:  and  to  ask  a 
person  whether  he  Is  prejudiced  or  not 
against  the  party,  and  if  his  answer 
be  afl^rmative,  if  that  prejudice  is  of 
such  character  as  would  lead  him  to 
deny  the  party  a  fair  trial,  is  not  only 
the  simplest  method  of  ascertaining 
the  state  of  his  mind,  but  Is  probably 
the  only  sure  method  of  fathoming 
his  thoughts  and  feelings.  Prejudice  Is 
a  state  of  mind  which,  in  the  eye  of 
the  law,  has  no  degrees. — People  v. 
Reyes  &  Valencia,  6  Cal.  847. 
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Section  9433.  Oronnds  of  €hall€Bffe  for  ImplM 
Bias:  A  challenge  for  implied  bias  may  be  taken  for  all  or  any  of 
the  following  causes  and  for  no  other : 

1 .  Consanguinity  or  affinity  within  the  fourth  degree  to  the  per- 
son alleged  to  be  injured  by  the  oflfense  charged,  or  on  whose  com- 
plaint the  prosecution  was  instituted,  or  to  the  defendant; 

2.  Standing  in  the  relation  of  guardian  and  ward,  attorney  and 
client,  master  and  servant,  or  landlord  and  tenant,  or  being  a  mem- 
ber of  the  family  or  boarder  or  lodger  of  the  defendant,  or  of  the  per- 
son alleged  to  be  injunred  by  the  oflfense  charged  or  on  whose  com- 
plaint the  prosecution  was  instituted,  or  in  his  employment  on  wages: 

3.  Being  a  party  adverse  to  the  defendant  in  a  civil  action  or  hav- 
ing complained  against  or  been  accused  by  him  in  a  criminal  pros- 
ecution ; 

4.  Having  served  on  the  grand  jury  which  found  the  indictment, 
or  on  a  coroner's  jury  which  inquired  into  the  death  of  a  person 
whose  death  is  the  subject  of  the  indictment  or  information; 

5.  Having  served  on  a  trial  jury  which  has  tried  another  person 
for  the  oflfense  charged  in  the  indictment  or  information; 

6.  Having  been  one  of  a  jury  formerly  sworn  to  try  the  same 
charge,  and  whose  verdict  was  set  aside  or  which  was  discharged 
without  a  verdict,  after  the  case  was  submitted  to  it,  or  being  a  wit- 
ness for  the  prosecution,  or  subpoenaed  as  such ; 

7.  Having  served  as  a  juror  in  a  civil  action  brought  against  the 
defendant  for  the  act  charged  as  an  oflfense; 

8.  Having  formed  or  expressed  an  unqualified  opinion  or  belief 
that  the  prisoner  is  guilty  or  not  guilty  of  the  oflfense  charged; 

9.  If  the  oflfense  charged  be  punishable  with  death,  the  entertain- 
ing of  such  conscientious  opinions  as  would  preclude  his  finding,  the 
defendant  guilty:  in  which  case  he  must  neither  be  permitted  nor 
compelled  to  serve  as  a  juror. 

1887  R.  S.  Sec.  7834;   1864  1st  Ses.  p.  Cable  R.  Co.   124  Cal.   311.  57  Pac,  6*. 

277,  Sec.  339;    8th  Sub.  amended  1881,  but  he  can   not   complain  of  error  ol 

11th    Ses.    p.    227,    "Information,"    In-  the  trial  court  In  sustaining  a  challen^ 

serted  by  Commission;  see  Act  1891  Ist  to  an  individual  Juror,  when  he  accept* 

Ses.  p.  184.  the   panel  before  exhausting  his  pe^' 

SPECIFIC    GROUNDS    OF    CHAL-  emptory  challenges.— SUte  v.  McGraw 

L.ENGK:    In  making  challenge  for  an  (Idaho),  59  Pac.  178. 

implied    bias,    the    offered    grounds    of  ATTORNEY  AND  CLIENT:  A  Juwr 

challenge    should   be    stated. — State   v.  .      ^i,„ii^„^^^  #^*  i^..ii«^  ki«.  on 

Gordon  (Idaho).  48  Pac.  1061;  People  v.  Tp'^^Lncf   h«f  h.  ^I  l^i^^t  ifop" 

-ft/r^i^..^«.tn    At  r«r.i    Aoa   ««;i  «^«  «r»*^  ♦«  ^'^®  ground  that  he  is  a  client  or  op 
McGunglll    41  Cal.  429.  and  see  note  to  counsel.-State      v.     McGraw 

two    preceding   sections.     This    section  /t^„h*x    kq  tIo^  itJ 

and    Section    5431    embrace    the    only  <I^aho).  59  Pac.  178. 
grounds  of  challenge  to  Jury.— State  v.  SERVICES   OF  GRAND   OR  COB- 

Slater  (Cal.).  51  Pac.  957.  ONERS'     JURIES:      A     challenge  to 

ERROR:  Error  in  disallowing  a  chal-  one  of  the  Jurors  pending  a  trial  for 

lenge  to  a  Jurfor  Is  prejudicial,  where  murder,  on  the  ground  that  he  wai  * 

he   was   thereupon   peremptorily   chal-  member  of  the  grand  jury,  whlcb  had 

lenged,  and  the  party  challenging  him,  been  empaneled  before  the  trial  ctiw 

thereafter,  by  reason  of  the  exhaustion  on,  and   was  not  yet  discharged,  *»• 

of  his  peremptory  challenges,  was  com-  properly  denied  where  the  prosecution 

pelled  to  accept  Jurors,  whom  he  other-  was  by  Information,  and  it  did  not  tp- 

wise   would   have   challenged   peremp-  pear  that  the  grand  jury  had  anythinf 

torily. — Lombard!  v.  California  St.  and  to  do  with  the  case. — ^People  ▼.  Bbtnki. 
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117  CaL  662.  49  Pac.  1049.  40  L.  R.  A. 
S<9. 

HAVING    FORMED     OR     EX- 
FRESSED  AN  UNQUALIFIED  OPIN- 
ION':   In  criminal  cases,  the  test  under 
our  statute  of  the  exclusion  of  a  juror 
for  implied  bias,  is  that  he  has  formed 
or  expressed  an  unqualified  opinion  or 
l>elief  in  the  guilt  or  innocence  of  the 
accused.    To  exclude  the  Juror,  he  must 
tiave  a  settled  conviction  of  the  guilt 
or  innocence  of  the  party  or  must  have 
expressed  such  convinction. — People  v. 
Reynolds,  16  Cal.  129.    The  terms  "un- 
<iualifled  opinion  or  belief"  were  used 
to  define  the  nature  of  the  opinion  or 
belief   formed   or  expressed   to»  distin- 
guish  between   the   mere   hypothetical 
opinion  or  a  mere  casual  expression,  or 
decided  or  fixed  opinion.   The  "unquali- 
fied opinion"  intended  by  the  statute, 
usually  involves  a  belief  in  the  facts 
as   well   as   a   conclusion    from    them. 
and  although  a  Juror  may,  from  reading 
or  hearing  a   statement   of   the   facts, 
draw   an   inference     from     it,      which 
amounts  to  an  opinion,  still,  if  this  in 
his    opinion    be    conditional    or    quali- 
fied— for   example,    if   dependent    upon 
the  turning  out  as  stated  in  the  account 
heard  or  read,  the  Juror  is  not,  as  a 
matter  of  law,  disqualified  on  an  ex- 
ception for  implied  bias,  in  such  case, 
the  Juror  might,   under  some  circum- 
stances,  be   excluded   for   actual   bias: 
for    instance,    where    a    case    depends 
upon  circumstances  not  In  themselves 
conclusive,  if  a  Juror  had  an  opinion 
which  gave  conclusive  force  to  one  or 
more  of  such  circumstances,  it  might 
show    that    actual    bias    which    would 
preclude    him    from    fairly    trying    the 
Issue. — People  v.  Reynolds,  16  Cal.  129. 
In  order  to  render  a  Juror  called  in  a 
criminal     case     Incompetent     on     the 
ground  of  implied  bias,  It  must  appear 
that  he  entertains  a  settled  or  fixed  r-on- 


victlon  of  the  guilt  or  innocence  of  the 
defendant,  or  that  he  has  expressed 
such  conviction. — People  v.  King.  27 
Cal.  507;  People  v.  Williams.  17  Cal. 
142.  An  unqualified  expression  of  an 
opinion,  even  though  the  opinion  itself 
be  of  a  qualified  character.  Is  ground 
of  challenge  for  implied  bias. — People 
V.  Brotherton.  43  Cal.  580;  see  also  on 
this  subject  People  v.  Weil,  40  Cal. 
268:  People  v.  Cottle.  6  Cal.  227;  Peo- 
ple V.  Murphy,  45  Cal.  137;  Nelma  v. 
State  (Miss.),  53  Am.  Dec.  94  and  note 
page  101. 

Great  latitude  of  discretion  is  allowed 
to  the  court  in  the  trial  for  challenges 
for  cause,  and  where,  upon  examina- 
tion for  cause,  a  Juror  states.  In  sub- 
stance, that  he  has  an  opinion  in  favor 
of  the  defendant,  but  in  spite  of  that 
opinion,  he  could  act  upon  the  law  and 
evidence  of  the  case,  and  the  Juror  was 
rejected,  this  court  will  not  interfere 
with  the  discretion  of  the  trial  court, 
even  though  the  members  of  this  court 
should  believe,  from  the  record,  that 
the  Juror  so  excluded  was  competent. — 
United  States  v.  Alexander,  2  Idaho, 
354. 

A  person,  who  has  a  fixed  opinion 
as  to  the  guilt  or  innocence  of  a  person 
charged  as  principal  in  a  crime,  is  not 
a  competent  Juror  upon  a  trial  of  one 
charged  as  accessory. — State  v.  Gleim, 
17  Mont.  17,  41  Pac.  998,  31  L.  R.  A.  294. 

That  a  Juror  says  he  has  formed  an 
opinion  from  newspaper  reports  of  the 
crime,  which  it  would  take  some  evi- 
dence on  the  part  of  the  accused  to 
overcome,  will  not  render  him  incompe-. 
tent  If  he  says  he  would  try  to  hear  the 
evidence  and  the  Instructions  of  the 
court  and  render  a  true  verdict  with- 
out reference  to  his  opinion,  or  what 
he  had  heard  or  read. — State  v.  Brady. 
100  Iowa.  191,  36  L.  R.  A.  693. 


Section  ff434.      Exemption  no  Oronnd  of  Ghalleng^e: 

.\n  exemption  from  service  on  a  jury  is  not  a  cause  of  challenge,  but 
the  privilege  of  the  person  exempted. 

1887  R.  S.  Sec.  7835:   1864  Ist  Ses.  p.       People  v.  Owens.  123  Cal.  483.  56  Pac. 
278.  Sec.  340.  251. 

Exemption  not  cause  for  challenge.-—  Who  are  exempt  from  Jury  service: 

Code  Civil  Proc.  Sees.  3051-3052. 

Section  ff43S.    Cause  or  Challeng^e,  how  Stated:    In  a 

challenge  for  implied  bias,  one  or  more  of  the  legal  causes  must  be 
allegeil.  In  a  challenge  for  actual  bias,  it  must  be  alleged  that  the 
juror  is  biased  against  the  party  challenging.  In  either  case  the 
challenge  may  be  oral,  but  must  be  entered  on  the  minutes  of  the 
court. 

1864  1st  Ses. 


1887  R.  S.  Sec.  7836 
278.  Sec.   841. 
JURY  CHALLENGES 


In  makingr  a 


challenge  for  implied  bias,  the  specific 
ground  for  challenge  should  be  stated. 
In  a  challenge  for  actual  bias,  "it  must 
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be    alleged    that    the    juror   Is   biased  1061 ;  People  v.  Resmolds,  16  CaL  121  It 

against     the     party     challenging."     A  must  state  what  kind  of  bias.— People 

challenge    for   actual    bias,    predicated  v.  Renfrow,  41  Cal.  87.  And  must  state 

upon  an  alleged  bias  on  the  part  of  the  the  particular  cause. — People  v.  Hardin, 

Juror  against  the  attorney  for  the  de-  37  Cal.  258 ;  People  v.  Buckley.  49  CaL 

fendant.  can  not  be  entertained  by  the  241;  People  v.  Cotta,  49  CaL  166;  Peo- 

court.— State  v.  Gordon  (Idaho),  48  Pac.  pie  v.  Walsh,  48  CaL  447. 

Section  S430.  Exceptions  to  Challenge:  The  adverse 
party  may  except  to  the  challenge  in  the  same  manner  as  to  a  chal- 
lenge to  the  panel,  and  the  same  proceedings  must  be  had  thereon. 
The  adverse  party  may  also  orally  deny  the  facts  alleged  as  the 
ground  of  challenge. 

1887  R.  S.  Sec.  7837;  1864  1st  Ses.  p.  Exceptions    to    challenge    to   panel; 

278,  Sec.  342.  Sec.  5420;     People     v.     Armstrong,   3 

Idaho,  275,  18  Pac.  842. 

Section  5437.  Challenge,  how  Tried:  If  the  facts  arf 
denied,  the  challenge  must  be  tried  as  follows : 

1.  If  it  be  for  implied  bias,  by  the  court. 

2.  If  it  be  for  actual  bias,  by  triers. 

1887  R.  S.  Sec.  7838;  1864  1st  Ses.  p.  clear  a  case  as  would  warrant  a  Jndfe 

278.  Sec.  343.  In  setting  aside  the  verdict  of  the  Jury 

JUROR,     CHAIiliENGE.     IMPLIED  as  afiralnst  the  evidence.    Berr.  J.,  dls- 

BIAS:    The  court  will  not  disturb  the  Hentins:. — United  States  v.  Langford, ! 

findings  of  a  trial  judge  upon  the  ques-  Idaho.  519.  21  Pac  409. 
tlon   of   Implied   bias,   unless   It   Is   so 

Section  5438.  Triers  liow  Appointed:  The  triers  are 
three  impartial  persons,  not  on  the  jury  panel,  appointed  by  the  cour. 
All  challenges  for  actual  bias  must  be  tried  by  three  triers  thus  ap- 
pointed, a  majority  of  whom  may  decide. 

1887  R.  S.  Sec.  7839;   1864  Ist  Ses.  p.  time,    and    the    grrounds    of    objection 

278.  Sec.  844.  brougrht  to  the  attention  of  the  court: 

OBJECTION     TO     APPOINTME3NT  and  if  the  objection  be  overruled  an  ex- 

OF  TRIERS:     If  an  otxJectlon  is  to  be  ceptlon  must  be  reserved  In  the  ufwl 

made  to  the  appointment  of  a  trier  in  mode. — People  v.  Voll,  43  CaL  166. 
a  criminal  case  It  must  be  made  at  the 

Section  5439.  Oath  of  Triers:  The  triers  must  be  swom 
generally  to  inquire  whether  or  not  the  several  persons  who  may  be 
challenged  are  biased  against  the  challenging  party,  and  to  decide 
the  same  truly,  according  to  the  evidence. 

1887  R.  S.  Sec.  7840:   1864  1st  Ses.  p.  278.  Sec.  345. 

Section  5440.  Jnror  Chalienf^ed  may  be  ExamiBcd 
nn  a  IVitness:  Upon  the  trial  of  challenge  to  an  individual 
juror,  the  juror  challenged  may  be  examined  as  a  witness  to  prove 
or  disprove  the  challenge,  and  must  answer  every  question  pertinent 
to  the  inquiry. 

1887  R.  S.  Sec.  7841:  1864  1st  Ses.  p.  isted  in  the  juror's  mind.  Is  competent 

278.  Sec.  346.  testimony. — People  v. Reyes  &  Valencia 

FACTS  TO  BK  DETERMINED  BY  5  Cal.  347.   To  ascertain  whether  a  blM 

TESTIMONY:    Where  a  Juror  is  chal-  exists  in   the  mind  of  a  juror,  Tewrt 

lenired   for  actual  bias,   the  triers  are  must   be    had    to   his    declarations  to 

to  determine  the  fact  from  the  testl-  others,  or  his  sworn  statements,  when 

mony,  and  any  testimony  which  would  interrograted. — ^Id. 
lead  to  the  conclusion  that  a  bias  ex- 
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Section  5441.  ETidence,  Rules  of:  Other  witnesses  may 
Iso  be  examined  on  either  side,  and  the  rules  of  evidence  applicable 

0  the  trial  of  other  issues  govern  the  admission  or  exclusion  of  evi- 
dence on  the  trial  of  the  challenge. 

1887  R.  S.  Sec.  7842;  1864  1st  Ses.  p.  279,   Sec.   347. 

Seetion  5443.    Challenge  for  Implied  Bias:      On  the 

rial  of  a  challenge  for  implied  bias,  the  court  must  determine  the 
aw  and  the  fact,  and  must  either  allow  or  disallow  the  challenge, 
nd  direct  an  entry  accordingly  upon  the  minutes. 

1887  R.  S.  Sec  7843;  1864  1st  Ses.  p.  279,  Sec.  348. 

Section  5443.  Instrnction  to  Triers:  On  the  trial  of  a 
hallenge  for  actual  bias,  when  the  evidence  is  concluded  the  court 
nust  instruct  the  triers  that  it  is  their  duty  to  find  the  challenge 
rue,  if,  in  their  opinion,  the  evidence  warrants  the  conclusion  that 
he  juror  has  such  a  bias  against  the  party  challenging  him  as  to 
ender  him  not  impartial ;  and  that  if,  from  the  evidence,  they  believe 
im  free  from  such  bias,  they  must  find  the  challenge  not  true;  the 
Durt  can  give  not  other  instruction. 

1887  R.  S.  Sec.  7844;  1864  Ist  Ses.  p.  279.  Sec.  849. 

Section  5444.  Verdict  of  Triers:  The  triers  must  there- 
pon  find  the  challenge  either  true  or  not  true,  and  their  decision  is 
nal.    If  they  find  it  true,  the  juror  must  be  excluded. 

1887  R  S.  Sec.  7845;   1864  1st  Ses.  p.  trary   discretion   In   the   matter.    They 

'9,   Sec.  350.  should  examine  the  juror  fully,  and  are 

JUDGMENT   OF   TRIERS:     On   ex-  governed  by  no  Inflexible  rules.     They 

option  for  actual  bias,  the  triers  have  must  Judge  by  what  they  can  discover, 

le  right  to  reject  a  Juror  on  a  certain  of  the  qualities,  state  of  mind,  motives. 

ate  of  facts.  If  they  think  he  will  not  and   relations   of  the   particular  Juror, 

!t     with     entire     impartiality,     even  and   from   their  Judgment  there  is  no 

LOUgh  he  be  not  disqualified,  as  a  con-  appeal. — People    v.    Reynolds,    16    Cal. 

usion  of  law,  from  such  facts.    They  128. 
give  an  enlarged,  though  not  an  arbi- 

SectMn  S44S.  Challenges  Taken  First  by  Slate  then 
\f  the  Defendant:  All  challenges  to  an  individual  juror,  ex- 
ept  peremptory,  must  be  taken,  first  by  the  people,  and  then  by  the 
efendant,  and  each  party  must  exhaust  all  his  challenges  for  cause 
efore  the  other  begins. 

1887  R.  S.  Sec.  7846;   1864  Ist  Ses.  p.  his  challenges  to  each  Juror  before  the 

19,  Sec.  351.  other  begins.-— Wiggins  v.  Com.  20  Ky. 

A  defendant  can  not,  after  the  panel  L,  Rep.  908,  47  S.  W.  1073. 

1  filled,  challenge  a  Juror  who  was  ac-  Mode  of  taking  peremptory  chal- 
spted  by  the  commonwealth  and  not  lenges. — State  v.  Browne  (Idaho),  44 
ballenged    by    the    defense,    under    a  Pac.  552. 

tatute  requiring  each  party  to  exhaust 

Hecti^n  S446.  Order  of  rhallenges:  The  challenges  of 
ither  party  for  cause  need  not  all  be  taken  at  once,  but  they  must 
e  taken  separately,  in  the  following  order,  including  in  each  chal- 
;nge  all  the  causes  of  challenge  belonging  to  the  same  class : 

I.     To  the  panel; 
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2.  To  an  individual  juror,  for  a  general  disqualification; 

3.  To  an  individual  juror,  or  for  implied  bias ; 

4.  To  an  individual  juror  for  an  actual  bias. 

1887  R.  S.  Sec.  7847;  1864  1st  Ses.  p.  279.  Sec.  852. 

Section  5447.  How  Peremptory  Challengeti  are  Taken: 

After  the  jury  is  passed  for  cause,  both  parties  alternately,  begin- 
ning with  the  people,  may  take  their  peremptory  challenges.  But 
no  challenge  is  lost  by  a  failure  to  alternate  if  the  panel  is  opened  by 
the  other  party ;  and  each  party  is  entitled  to  a  full  panel  before  ex- 
ercising a  peremptory  challenge. 

1887  R.  S.  Sec.  7848;  1864  Ist  Ses.  p.      is   required   to   make   two   before  the 

279,  Sec.  353.  state  is  asrain  called  upon  to  exercise 
ORDER  OP  CHALIiENGE:     In  the      Its  next  peremptory  challenge.— State 

impanellinfiT  of  a  trial  Jury  In  a  crim-  v.  Browne  (Idaho),  44  Pac.  552. 
Inal  case,  where  the     defendant     has  As  to  right  to  exercise  challenge  after 

double     the     number     of     peremptory  once  passing  Jury,  see  People  v.  Dolan, 

challenges   given   the   state,    the   state  96  Cal.  315,  31  Pac.  107. 
making  the  first  challenge,  the  defense 

THE  TRIAL. 

Section  5448.  Order  of  Trial:  The  jury  having  been 
impaneled  and  sworn,  the  trial  must  proceed  in  the  following  order: 

1.  If  the  indictment  or  information  is  for  a  felony,  the  clerk  must 
read  it  and  state  the  plea  of  the  defendant  to  the  jury.  In  all  other 
cases  this  formality  may  be  dispensed  with ; 

2.  The  prosecuting  attorney  or  other  counsel  for  the  people  must 
open  the  cause  and  offer  the  evidence  in  support  of  the  indictment; 

3.  The  defendant  or  his  counsel  may  then  open  the  defense  and 
offer  his  evidence  in  support  thereof; 

4.  The  parties  may  then  respectively  offer  rebutting  testimony 
only,  unless  the  court  for  good  reason,  in  furtherance  of  justice, 
permit  then  to  offer  evidence  upon  their  original  case; 

5.  When  the  evidence  is  concluded,  unless  the  case  is  submitted 
to  the  jury  on  either  side,  or  on  both  sides,  without  argument,  the 
prosecuting  attorney  or  other  counsel  for  the  people  must  open  and 
the  prosecuting  attorney  may  conclude  the  argument ; 

6.  The  judge  must  then  charge  the  jury  if  requested  by  either 
party :  he  may  state  the  testimony  and  declare  the  law,  but  must  not 
charge  the  jury  in  respect  to  matters  of  fact ;  such  charge  must  be 
reduced  to  writing  before  it  is  given,  unless  by  the  mutual  consent 
of  the  parties  it  is  given  orally. 

1887  R.  S.  Sec.  7855:   1864  1st  Ses.  p.      order  in  which  evidence  may  be  Intro- 

280,  Sec.  354.  duced  is  very  much  in  the  discretion 
FAILURE      TO      READ      INDICT-       of   the   court,   and   wiU   not  be  inter- 

MENT:  The  failure  of  the  clerk  of  the  fered  with  by  the  appellate  court  e^' 
court  to  read  the  Indictment  and  to  <"ept  In  cases  of  abuse  of  discretion.- 
state  the  defendant's  plea  was  not  Bates  v.  Tower,  103  Cal.  404.  37  Pw. 
fatal  error — It  appearing  that  the  Jury  385,  in  which  case  it  was  held  that 
were,  from  the  commencement  of  the  evidence  of  what  the  husband  said  W^ 
trial,  fully  Informed  of  the  precise  did,  while  ostensibly  transacting  cer- 
chargre  against  the  defendant,  and  the  tain  business  for  appellant  was  proper- 
issue  raised  by  his  plea  of  not  guilty. —  ly  Introduced  before  proof  of  his  an- 
People  V.  Sprague,  53  Cal.  491.  thority  to  transact  such  business,  up<'n 
ORDER  OF  EVIDENCE :    The  mere  the  express  condition,  however,  that  It 
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not  be  considered  unless  the 
Ity  of  the  husband  should  there- 
►e  proved.    To  the  same  effect  is 

V.  Shainwold,  51  Cal  468,  where 
ce  concerning:  tl»e  attempt  of 
soner  to  fire  the  house  was  ad- 

before    making    proof    of    the 

delicti    alleged    in    the    Indict- 

nSSION  OF  EVIDENCE:      The 
ion  of  evidence,  not  in  rebuttal, 

support  the  case  In  chief,  after 
Ide  has  introduced  its  evidence 
f,  and  under  the  head  of  rebuttal 
:e  Is  a  matter  entirely  in  the 
ion  of  the  trial  court.— State  v. 
on  (Idaho),  43  Pac.  60. 
UMENT  OF  COUNSEL:  The 
I  for  the  prisoner  Is  not  entitled 
ke  his  argument  on  the  case 
)ut  by  the  prosecution  when  the 
itlon  closes;  the  argument  is  to 
de  when  the  evidence  is  con- 
— People    v.    Williams,    43    Cal. 

was  not  error  for  the  court  to 
counsel  to  cease  commenting  or 
tig  upon  the  action  of  the  court; 
refusing  to  allow  counsel  in  his 
f  statements  to  refer  to  other 
3r  to  read  law  in  illustration  of 
ument;  nor  to  allow  both  of  the 
ys  for  the  defendant  to  make 
f  statements  to  the  Jury. — Peo- 
Goldenson,  76  Cal.  328,  348  19 
11.  The  use  of  the  instructions 
argument  to  the  Jury  is  within 
cretlon  of  the  court. — People  v. 
me  (Cal..).  56  Pac.  98.  When 
ounsel  are  associated  with  the 
attorney  in  the  prosecution 
•Imlnal  case,  the  court  may,  in 
iretion,  for  good  reasons,  allow 
lociate  counsel  to  conclude  the 
nt.— State    v.    Hurst     ((Idaho), 

554;  People  v.  Strong,  46  Cal. 
eople  V.  Murphy,  47  Cal.  103; 
ry  V.  Catton,  5  Utah,  451  16 
2.   And  the  prosecuting  attorney 

to  the  control  of  the  court  may 
•rlvate  counsel  to  open  or  close 
nt  as  he  may  direct. — State  v. 
IS  ((Idaho),  42  Pac.  511.    Coun- 

not  assume  facts  in  the  argu- 
hich  are  not  in  evidence. — Peo- 
Mltchell,  62  Cal.  411:  nor  com- 
n  defendant's  refusal  to  be  a 
. — People  v.  McGungill,  41  Cal. 
It  the  court  may,  In  its  discre- 
jrmlt  counsel  in  his  argument. 
Ige  in  a  wide  rango  of  comment 
•  of  illustration,  elucidaticii.  or 
tion. — Chezum  v.  Parker,  19 
)45,  54  Par.  22;  State  v.  Haverly 
,  42  Pac.  506. 
r    the    Criminal    Practice    Act, 

354,  providing  that  the  district 
y  or  other  counsel  for  the.por.- 
it  open  the  cause  and  offer  tlve 
e  in  support  of  an  indictment 


by  implication,  counsel  may  be  employ- 
ed to  assist  the  district  attorney  it*  the 
trial  of  criminal  causes. — People  v. 
Biles.  2  Idaho,  103.  6  Pac.  120. 

INSTRUCTIONS:  Under  the  pro- 
visions  of  Sub-division  6  of  this  sec- 
tion, providing  that  the  court  "must 
not  oharge  the  jury  in  respec!.  to  mat- 
ters of  fact,"  the  court  property  re- 
fused to  instruct  the  jury  perempto- 
rily to  acquit. — Territory  v.  Neilson.  2 
Ic^aho  ,  579,  23  Pac.  587;  but  under  the 
pTovision  of  this  pub-divlslon,  provid- 
ing that  the  court  In  chargingr  the  jury 
inay  state  the  testimony  anl  declare 
the  law,"  error  can  not  be  predicated 
upon  an  instruction  in  a  criminal  pros- 
ecution, that  there  was  evidence  tend- 
ing to  show  that  defendant  flr^ii  a  re- 
volver and  inflicted  upon  deceased  a 
wound  from  which  he  died. — People  v. 
Bernard.  2  Idaho.  178.  10  Pac.  30. 

The  end  sought  by  the  provision  of 
Sub -division  6  of  this  section  which  re- 
quires the  judge  to  reduce  all  instruc- 
tions to  writing  before  giving  them  to 
the  Jury,  unless  by  mutual  consent  of 
the  parties,  they  are  given  orally,  la  a 
preservation  of  the  instructions  ver- 
batim as  they  came  from  the  lips  of 
the  Judge  so  that  there  will  be  no  dis- 
pute as  to  their  form  or  substance  In 
the  subsequent  proceedings  in  the  erase. 
—State  V.  Preston  (Idaho.  88  Pac.  694. 
The  law  requiring  the  reporter  to  cor- 
rectly report  all  proceedings  of  the 
court,  requires  him  to  take.  In  writing, 
all  oral  instructions  given,  and  thus  se- 
cure the  end  sought  by  the  provisions 
of  this  sub-division. — Id.  When  there 
is  nothing  in  the  record  showing  that 
the  oral  Instructions  were  not  taken  by 
the  reporter,  it  will  be  presumed  that 
they  were  taken  down. — State  v.  Pres- 
ton, supra;  Peoule  v.  Ludwlg,  118  Cal. 
328,  50  Pac.  426.  On  a  murder  trial,  the 
Jury  returned  into  court  for  further  in- 
structions, in  the  absence  of  the  official 
reporter,  but  all  the  other  ofllcers  of 
the  court,  and  the  defendant  and  his 
counsel  were  present.  Questions  were 
asked  of  the  court,  some  of  which  were 
answered  orally,  without  being  reduced 
to  writing,  and  some  by  reading  in- 
structions previously  given.  The  lan- 
guage of  the  court  was.  however,  pre- 
served in  the  bill  of  exceptions;  and  It 
appeared  that  nothing  whatever  was 
said  to  the  Jury  except  what  in  suli- 
stance  and  more  in  detail  had  been 
told  them  before  in  the  charge  of  the 
court.  Held,  that  there  was  not  viola- 
tion of  this  section  which  requires  the 
charge  of  the  court  to  be  in  writing. — 
People  V.  Leary.  105  Cal.  486.  39  Pac. 
24.  It  Is  error  for  the  court  to  instruct 
the  Jury  orally  without  the  consent  of 
both  parties. — Territory  v.  McKern,  2 
Idaho.  769.  26  Pac.  123. 
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Section  S449.  Order  Departed  from,  when:  When 
the  state  of  the  pleadings  require  it,  or  in  any  other  case  for  good 
reasons,  and  in  the  sound  discretion  of  the  court,  the  order  prescribed 
in  the  last  Section  may  be  departed  from. 

1887  R.  S.  Sec.  7856;  1864  1st  Ses.  p.      than  risk  a  reversal  of  judgrment  by  » 


281,  Sec.   355. 

DISCRETION  OF  COURT:  The  ac- 
tion of  the  court  In  excluding  evidence 
because  It  was  not  Introduced  in  its 
regular  order,  will  not  be  disturbed  on 
appeal.  The  matter  being  confided  to 
the  discretion  of  the  court,  the  appel- 
late court  can  not  review  the  action  of 
the  trial  judge,  except  where  it  is  ap- 
parent that  there  has  been  an  abuse  of 
such  discretion. — People  v.  Gordan,  103 
Cal.  568.  37  Pac.  534.  It  is  better  for 
the  court  below  to  adhere  strictly  to 
the  provisions  of  the  statute  in  respect 
to  the  mode  of  trial  in  criminal  cases. 


deviation  of  the  specific  modes  of  pro- 
cedure prescribed,  even  when  the  devi- 
'  atlon  does  not  seem  to   It  materiaL— 
People  V.  Arnold.  15  Cal.  476. 

In    State     v.    Williams     (Idaho),    42 
Pac.  511,  the  court,  after  holding  thit 
it  was  error  in  the  court  below  to  com- 
pel  the   district  attorney  to   close  the 
argument   In   person,   says:    "This  de — 
cision  is  not  Intended  to.  and  does  not^ 
interfere  in  any  manner  with  the  power^ 
of  the  court  in  the  exercise  of  a  soun^^ 
discretion  under  Section  7856  Rev.  St^ — ■ 
Idaho,  to  change  the  order  of  thetrialM 
laid  down  in  Section  7855." 


Section  5450.  rVnmber  of  Counsel  who  may  Argne:    IS 

the  indictment  or  information  is  for  an  offense  punishable  with  death,^ 
two  counsel  on  each  side  may  argue  the  cause  to  the  jury.  If  it  is  fonr 
any  other  offense,  the  court  may,  in  its  discretion,  restrict  the  argu — 
ment  to  one  counsel  on  each  side. 


1887  R.  S.  Sec.  7857;  1864  1st  Ses.  p. 
281,  Sec.  356,  amended  1881  11th  Ses.  p. 
227. 

LIMITATION  OF  NUMBER  OF 
COUNSEL:  Upon  the  trial  of  a  de- 
fendant accused  of  arson,  or  of  any  of- 
fense not  punishable  with  death,  the 
court  may  refuse  to  permit  more  than 
one  counsel  to  argue  the  case  for  the 
defendant. — People  v.  Jones,  123  Cal 
65.   55   Pac.   698. 

LIMITING  TIME  OF  ARGUMENT: 
In  trials  for  capital  felonies,  the  pre- 
siding Judge  has  the  right  to  regulate 
by  reasonable  rules  and  limitations, 
the  argument  in  the  cause;  hence  it  is 
no  good  ground  for  a  new  trial  that  the 
counsel  of  the  prisoner  was  limited  by 
the  court,  in  his  remarks,  to  one  hour 
and  a  half. — State  v.  Collins,  70  N.  C. 
241,  16  Am.  Rep.  771,  and  note;  State  v. 
Hoyt,  47  Conn.  518.  36  Am.  Rep.  89.  It  Is 
not  reversible  error  to  limit  the  time 
of  argument,  where  the  time  allowed 
was  sufficient  to  present  all  the  Import- 
ant features  of  the  case  and  the  law 
applicable  thereto. — (Tex.  Cr.  App.),  47 
S.  W.  373.  But  an  order  limiting  coun- 
sel for  defendant  charged  with  felony 
to  one  hour  within  which  to  sum  up 


and  argue  the  case  to  the  jury  Is  ai^ 
abuse  of  discretion,  where  It  appears— 
that  the  trial  occupied  Ave  days*  an^»- 

that  the  time  was  insufficient  for  th s 

full  presentation  of  the  case  to  the  Jur^— 
on  behalf  of  the  defendant. — People  ^^ 
Green,  99  Cal.  564.  34  Pac.  231.   And  cr- 
was  held  error  for  the  court  to  lim- 
the   argument   of   the   counsel   to  fli — 
minutes  each  in  White  v.  People,  96  I       j 
117,  32  Am.  Rep.   12.    Where  time  fan^ 
argument    is    limited,    defendant    cim^ 
not    complain    that    his    attorneys,    -^« 
their  own   volition,   split  up   the  tin 
and  so  handicapped  themselves. — ^Br 
ant  V.  State  (Tex.  Cr.  App.),  47  S. 
373;  see  also  Waters  v.  State,  117  AXa 
108,  22  So.  490;   Wiggins  v.  State.  l.«l 
Ga.   501,   29   S.   E.   26. 

ASSISTANT     COUNSEL     FO« 
STATE:      It    was    not    error    for   tlie 
court  to  appoint  assistant  counsel  for 
the   prosecution,   such   counsel   having 
been  employed  by  the  county  commI«- 
doners. — State    v.    Crump    (Idaho),   47 
Pac.    814.     Sub-dlvlsion    2    of    Section 
5448,  by  implication  authorizes  the  ap- 
pointment of  private  counsel  to  asarist 
the    prosecuting    attorney. — People  v. 
Biles,  2  Idaho.  103,  6  Pac.  120. 


Section  5451.     Defendant  Presumed  to  be  Innoeeat; 

A  defendant  in  a  criminal  action  is  presumed  to  be  innocent  until 
the  contrary  is  proved,  and  in  case  of  a  reasonable  doubt  whether  his 
^ilt  is  satisfactorily  shown,  he  is  entitled  to  an  acquittal. 

1887  R.  S.  Sec  7858;  1864  1st  Ses.  p.  PRESUMTIONS   OP  INNOCENCK: 

281,  S«c.  857,  The  general  rule  in  criminal  cueito 
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very  person  is  supposed  to  con- 
.te  the  results  and  know  the  na- 
f  his  acts,  so  that  when  the  acts 
constitute  the  crime,  are  estab- 

the  guilt  Is  presumed.  Guilty 
le  is  presumed  from  the  commis- 
!  an  unlawful  or  forbidden  act. — 

V.  Page.  1  Idaho,  189.  It  is  not 
ary  for  the  prosecution  to  ex- 
every  possible  defense  in  order 
ure  a  conviction. — People  v. 
1  Idaho,,  206.  The  presumption 
ocence  does  not  cease  upon  the 
ssion  of  the  cause  to  the  Jury. — 

V.  O'Brien.  106  CaL  104,  39  Pac. 

SONABLE  DOUBT:  A  reason- 
loubt  is  not  a  mere  possible 
because  everything  relating 
nan  affairs  and  depending  upon 
evidence  is  open  to  some  possi- 
imaginary  doubt.  It  is  that  state 
I  case,  which,  after  the  entire 
rlson  and  consideration  of  all 
idence  leaves  the  minds  of  the 
in  that  condition  that  they  can 
y  they  feel  an  abiding  conviction 
noral  certainty,  of  the  truth  of 
large.  The  burden  of  proof  5s 
he  prosecutor.  All  the  presump- 
)f  law.  Independent  of  evidence, 

favor  of  Innocence;  and  every 
is  presumed  to  be  innocent 
he  is  proved  guilty.  If,  upon 
)roof,  there  is  reasonable  doubt 
ling,  the  accused  is  entitled  to 
nel^ts  of  It  by  an  acquittal.  For 
ot  sufficient  to  establish  a  pro- 
yr,  though  a  strong  one  arises 
he  doctrine  ofchances,  that  the 
larged  Is  more  likely  to  be  true 
he  contrary;  but  the  evidence 
show  the  truth  of  the  fact  to  a 
able  and  moral  certainty;  a  cer- 

that  convinces  and  directs  the 
tanding  and  satisfies  the  reason 
dgment  of  those  who  are  bound 
conscientiously  upon  it.  This  we 
o    be    proof    beyond    reasonable 

because  If  the  law,  which  most- 
ends  upon  the  considerations  of 
il  nature,  should  go  further  than 
nd  require  absolute  certainty,  it 
exclude  circumstantial  evidence 
her. — Commonwealth     v.     Web- 

Cush.  295,  52  Am.  Dec.  711-731. 
upreme    court    of    California    in 

V.  Strong,  30  Cal.  151,  at  page 
ys  that  this  definition  of  rea- 
e  doubt  in  Commonwealth  v. 
»r  "is  probably  the  most  satls- 
r  definition  ever  given  to  the 
"reasonable  doubt"  in  any  case 

to  criminal  jurisprudence."  But 
)reme  court  of  Idaho  in  People  v. 
.  2  Idaho  79,  Criticizes  the  defini- 
ven  by  Chief  Justice  Shaw  in  the 
r  Commonwealth  v.  Webster,  su- 


pra, and  uses  these  words:  'l>oe8  not 
a  strong  preponderance  of  evidence 
convince  the  understanding,  satisfy 
the  reason  and  Judgment  In  many,  if 
not  all,  the  most  important  affairs  of 
life?  The  understanding,  the  reason, 
and  the  judgment  are  substantially 
synonomous  terms  in  the  sense  In 
which  they  are  here  used.  This  discus- 
sion simply  demonstrates  the  futility 
of  the  effort  to  define  the  term  reason- 
able doubt,"  The  supreme  court  in  this 
case  sustained  the  instruction  of  the 
court  as  follows:  "A  reasonable  doubt 
is  not  a  mere  possible  doubt,  nor  Is  it 
a  captious  or  imaginary  doubt;  but  it 
is  such  a  doubt  as  a  prudent  and  rea- 
sonable man  would  be  likely  to  act 
upon  In  determining  important  affairs 
of  life."  The  definition  is  again  sus- 
tained in  State  v,  Kruger  (Idaho),  61 
Pac.  463.  A  reasonable  doubt  arising 
out  of  any  part  of  the  evidence,  after 
consideration  of  all  the  testimony  by 
the  jury  will  justify  the  acquittal  of 
the  defendant. — Walker  v.  State,  117 
Ala.  42,  23  So.  149.  And  reasonable 
doubt  as  to  defendant's  guilt  enter- 
tained by  one  or  more,  but  not  by  all 
of  the  jury  does  not  require  a  verdict 
of  acquittal,  although  it  prevents  a 
verdict  of  guilt. — State  v.  Nicholson, 
124  N.  C.  820,  32  S.  E.  813.  A  reason- 
able doubt  required  to  acquit  an  ac- 
cused person  is  an  actual  doubt  that 
the  Jury  is  conscious  of  after  giving 
the  testimony  a  candid  consideration, 
an  such  a  doubt  as  a  reasonable  person 
would  give  heed  to. — United  States  v. 
Fitzgerald,  91  Fed.  Rep.  374;  Butler  v. 
State,  102  Wis.  364,  78  N.  W.  590; 
State  V.  Mandlch  (Nev.),  54  Pac.  616. 
When  a  defendant  is  being  prosecuted 
for  murder,  he  is  not  required  to  rea- 
sonably account  for  all  the  facts  and 
circumstances,  together  with  all  the 
direct  evidence  in  the  case,  relied  upon 
by  the  territory  to  secure  a  convic- 
tion upon  some  theory  consistent  with 
his  innocence.  If  there  is  a  reasonable 
doubt  as  to  his  guilt,  without  explain- 
ing any  fact  or  circumstance  relied 
upon  by  the  territory,  he  should  be 
acquitted;  or,  if  the  explanation  of 
one  or  more  facts  raises  a  reasonable 
doubt  as  to  his  guilt,  he  must  be  ac- 
quitted without  explaining  all  the  facts 
and  curcumstances  relied  upon  by  the 
territory. — Horn  v.  Territory,  8  Okl.  52, 
56  Pac.  846.  When  circumstances  which 
succeed  and  depend  upon  each  other 
as  a  chain  alone,  are  relied  on  for  con- 
viction, each  link  must  be  proven  be- 
yond a  reasonable  doubt,  but  when  they 
form  two  or  more  chains,  or  if  one  or 
more  of  the  circumstances  directly 
connects  the  defendant  with  the  com- 
mission of  the  crime,  and  does  not  de- 
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pend  upon  the  others,  it  is  not  neces- 
sary to  prove  each  beyond  a  reason- 
able doubt,  when  all  considered  to- 
gether establish  guilt  beyond  a  rea- 
sonable doubt. — State  v.  McKee,  17 
Utah,  370,  53  Pac.  733;  State  v.  Kruger 
(Idaho),  61  Pac.  463.  An  instruction  in 
which  the  word  "reasonable"  was 
omitted  was  refused  in  People  v.  Sta- 
pleton,  2  Idaho,  49. 

It  was  not  error  for  the  court  to  re- 
fuse to  instruct  the  Jury  that,  however 
slight  the  "reasontble  doubt"  might  be, 
if  fairly  based  on  the  evidence,  the  de- 
fendant must  be  acquitted. — Anthony 
V.  State  (Idaho),  55  Pac.  884.  Before  a 
legal  conviction  can  be  had,  the  state 
must  have  established  the  accused  per- 
son's guilt  of  the  crime  charged  by 
legal  evidence  and  beyond  a  reason- 
able doubt.  Until  that  is  done,  the  pre- 
sumption of  innocence  is  an  absolute 
shield  to  the  defendant. — State  v.  Sey- 
mour  (Idaho),   61  Pac.   1033. 

ALIBI:  Where  the  defendant  relies 
upon  the  defense  of  an  alibi,  the  bur- 
den of  establishing  such  a  defense  is 
upon  the  defendant;  and,  if  the  de- 
fendant succeeds  by  competent  evi- 
dence, in  establishing  a  reasonable 
doubt  in  the  minds  of  the  jury  as  to 
his  presence  at  the  time  and  place 
when  and  where  the  offense  was  com- 
mitted, when  the  committing  of  the  of- 
fense by  him  made  his  presence  imper- 
ative, he  is  entitled  to  an  acquittal. — 
State  V.  Webb  (Idaho),  55  Pac.  892.  An 
alibi  need  be  proven  only  so  as  to  raise 
a  reasoable  doubt  that  the  defendant 
was  present  when  the  crime  was  com- 
mitted.—People  V.  Roberts,  122  Cal. 
377.  55  Pac.  137.  The  burden  of  proving 
an  alibi  is  upon  the  defendant  after  the 
state  has  made  out  a  prima  facie  case, 
to  the  extent,  at  least,  of  raising  a 
reasonable  doubt  of  his  guilt. — State  v. 
Thornton  (S.  D.),  41  L.  R.  A.  530.  The 
gist  of  the  defense  of  alibi  consists  »n 
showing  that  at  the  time  of  the  com- 
mission of  the  alleged  crime,  the  de- 
fendant was  at  a  different  place  from 
that  where  the  crime  was  committed. — 
State  V.  Davis  (Idaho),  53  Pac.  678. 
The  prosecution  must  show  beyond  a 
reasonable  doubt  that  the  defendant 
was  present,  and  it  is  error  to  charge 
the  Jury  to  acquit  if  they  believe  an 
alibi  has  been  established. — McNamara 
V.   People    (Colo.   Sup.),   48   Pac.   541. 

INSANITY,  EVIDENCE  RE- 
QUIRED:  The  burden  of  proving  the 
defense  of  insanity  is  on  the  accused; 
but  he  is  not  required  to  establish  the 
defense  beyond  a   reasonable  doubt. — 


State  V.  Larklns  (Idaho),  47  Pac.  945; 
Territory  v.   Padllla    (N.   M.),  46  Pac 
346;    State   v.    Hurst    (Idaho),   39  Pac 
554.    In  a  criminal  case.  If  the  defend- 
ant relies  upon  insanity  as  a  defense, 
proof    beyond    a    reasonable    doubt  a 
not  required,  but  the  burden  of  proof 
is  cast  upon  him,  and  his  insanity  must 
be   established  by   such   a   preponder- 
ance   of   evidence    that,    if   the   single 
issue  of  the  sanity  or  insanity  of  the 
defendant   was   submitted  to  the  jury 
in  a  civil  case  they  would  find  that  he 
was  insane. — People  v.  Coffman,  24  CaL 
230;    cited  with  approval  In  People  v. 
Jones,    63   Cal.    169;    also    in   People  v. 
Franklin,   70   Cal.   641;    People  v.  Vin- 
cent.  95    Cal.   425;    and   such   evidence 
should    be    received    with    great   cau- 
tion.— Goodwin    v.    State,    96    Ind.  556. 
Note     on     general     subject     to    Flan- 
gan  V.  People,  40  Am.  Rep.  566:    Bur- 
den  of  proving  insanity   rests  on  de- 
fendant,  40  Am.  Rep.  591;   approved  lr» 
People  V.  Messersmith,  61  Cal.  248. 

As  the  accused  in  a  criminal  prosecu- — 
tion  is  presumed  to  be  sane  there  mus  -^^ 
be  sufficient  evidence  to  overturn  sucfc^^ 

presumption,  to  operate  as  a  defense. 

Moore  v.  Com.  92  Ky.  630,  39  L.  R.  A - 

740,  note.  Some  of  the  cases  have  quali — 
fled   the   rule   by   requiring  fairly  pre- 
ponderating    evidence     of     insanity. 

Com.  V.  Bezek,  168  Pa.  603;  Coyle  v-«s- 
Com.  100  Pa.  573,  45  Am.  Rep.  397;  Par  — 
nell  V.  Com.  86  Pa.  260,  39  L.  R.  A.  74^C 
note;  and  a  satisfactory  preponderanc  = 
has  been  required.— State  v.  Felter,  3  ^ 
Iowa,  53;  People  v.  Alexander,  117  Ca:  — 
81,   48  Pac.  1014. 

To  cast  on  the  state  the  burden  o^= 
proving  sanity,  it  is  only  requisite  tha^^ 
there    be    some    evidence    tending    t- 
prove  insanity;  it  is  not  necessary  th 
there  must  first  be  evidence  sufficlen 
to  raise  a  reasonable  doubt, — Snider  i 
State    (Neb.),    76    N.    W.    574.     If    th 
defendant  relies  upon  insanity  to  pr 
cure  an  acquittal,  he  assumes  the  bur 
den    of   proof   as    to    that   matter, 
make  Insanity  an  afllrmative  issue  (^-^ 
his  part.    Hence  to  establish  a  defen^^ 
on  the  ground  of  insanity,  the  defence** 
ant  must,  by  a  preponderance  of  ev^^ 
dence.    show    to  the   Jury   that    at   t\rM. 
time  of  the  commission  of  the  act  lr»-« 
was   laboring   under   such   a   defect   ^^^ 
reason,   from   disease   of  the   mind,  -^^^ 
not  to  know  the  nature  and  quality  cjf 
the  act  he  was  doing,  or  if  he  did  kno'W^ 
it,  that  he  did  not  know  that  he  vtbs 
doing  wrong  in  respect  to  the  act  with 
which  he  was  charged. — People  v  Wai- 
ter, 1  Idaho,  386. 


Section  54S3.      Reasonable    Doubt,    as     to    negrtei 

When  it  appears  that  the  defendant  has  committed  a  public  offense, 
and  there  is  reasonable  ground  of  doubt  in  which  of  two  or  more 
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?s  he  is  gfuilty,  he  can  be  convicted  of  the  lowest  of  such  de- 
only. 

R.  S.  Sec.  7859;  1864  Ist  Ses.  p.  281,  Sec.  868. 

;tion  54S3.  Separate  Trials:  When  two  or  more  de- 
nts are  jointly  indicted  or  infonned  against  for  a  felony,  any  de- 
nt requiring  it  must  be  tried  separately.  In  other  cases  the  de- 
nts jointly  indicted  may  be  tried  separately  or  jointly  in  the  dis- 
n  of  the  court. 

R.  S.  Sec.  7860,  amendment  by      he  is  a  competent  witness  for  the  other 
ssion  of  1887,  of  act  1864  1st  Ses.      defendant  charged  with  the  same  of- 
Sec.  359.  fense,  the  credibility  of  his  testimony 

)ENCE   OF  CO-DEFENDANT:       being  left  to  the  jury.— People  v.  Labra, 
an  acomplice  or  co-defendant  in      5  Cal.  183;  People  v.  Newberry,  20  Cal. 
iLal  action  under  the  statute  of      439. 
ite,  elects  to  be  tried  separately, 

^tion  5454.  Diseharsinf^  Defendant,  that  he  may 
i^itness  lor  Stale:  When  two  or  more  persons  are  included 
!  same  indictment  or  information,  the  court  may,  at  any  time 
I  the  defendants  have  gone  into  their  defense,  on  the  applica- 
f  the  prosecuting  attorney,  direct  any  defendant  to  be  discharged 
the  indictment  or  information,  that  he  may  be  a  witness  for  the 

R.  S.  Sec.  7861;  1864  Ist  Ses.  p.      discharged  to  be  used  as  a  witness  for 

c.  360,  "or  information,"  inserted      the  people,  before  he  has  gone  into  his 
nmisslon;   see  Act  1891  1st  Ses.      defense   the  court  has  no  power  to  di- 
rect a  defendant  to  be  discharged  from 

EEMENT  TO  TURN  STATE'S  the   indictment— People  v.   Bruzzo.   24 

:NCE:    When  two  or  more  per-  Cal.  41.    A  state  may  contract  with  a 

re  Jointly  indicted  and  jointly  to  criminal  for  his  exemption  from  pros- 

d,  and  the  prosecuting  attorney  ecution  if  he  shall  honestly  and  fairly 
to  use  one  of  them  as  a  witness  make   a   full   disclosure   of  the   crime 

J  people  and  makes  an  applica-  against  his  confederate,  if  the  latter  ts 

the  court  for  his  discharge  for  convicted  or  not.    If  his  testimony  is 

irpose,  the  court  may,  before  this  corrupt,  or  his  disclosures  only  partial, 

ant  has  gone  into  this  defense,  he  forfeits  his  right  under  the  contract. 

Tse  him  from  the  indictment.  But  — Camron  v.  State,  32  Tex.  Cr.  Rep.  180, 

all   these  things  occur,   to- wit:  40  Am.  St.  Rep.  763,  and  note  on  page 

it    indictment,   a   joint   trial,   an  767,    where   the   subject   of   agreement 

itlon  on  the  part  of  the  prose-  concerning     state's     evidence    is    very 

attorney  that  the  defendant  be  thoroughly  discussed. 

ction  54S5.  Discharging  Defendant,  Witness  for 
defendants:  When  two  or  more  persons  are  included  in  the 
indictment  or  information  and  the  court  is  of.  the  opinion  that 
jard  to  a  particular  defendant  there  is  not  sufficient  evidence  to 
im  on  his  defense,  it  must  order  him  to  be  discharged  from  the 
ment  or  information  before  the  evidence  is  closed,  that  he  may 
vitness  for  his  co-defendants. 

R.  S.  Sec.  7862;   1864  Ist  Ses.  p.  Co-defendant  as  witness:     See  note 

c.  361,  "information,"  Inserted  by      to  Section  5453. 
Ission:  see  Act  1891  1st  Ses.  p.l84. 

Rtion  54S6.  Efleet  of  Discharge:  The  order  men> 
1  in  the  last  two  Sections  is  an  acquittal  of  the  defendant  dis- 
ed,  and  is  a  bar  to  another  prosecution  for  the  same  offense. 

R.  S.  Sec.  7863;   1864  1st  Ses.  p.  ACQUITTAL/       OP     DEFENDANT: 

\c.  362.  Section  6454  contemplates  the  case  of 
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a  joint  indictment  of  two  or  more  per- 
sons, a  Joint  trial  under  the  Indictment, 
and  an  application  by  the  prosecuting 
attorney  to  the  court  for  the  discharge 
of  one  of  the  defendants  before  he  has 
gone  into  his  defense.  On  the  happen- 
ing of  these  two  contingencies,  the 
court  is  authorized  and  it  may  be,  be- 
comes bound  to  discharge  a  particular 
defendant  from  the  indictment,  that  he 
may  thereafter  be  a  witness  for  the 
people.  The  foregoing  series  of  facts  or 
circumstances  being  found  or  given, 
the  section  in  question  dictates  a  rule 
of  judicial  conduct.  But  if  the  court.  In 


obedience  to  the  rule,  discharged  the 
prisoner,  the  discharge  would  be  an 
acquittal  in  legal  effect  and  bars  an- 
other prosecution. — People  v.  BruzM, 
24  Cal.  41-47.  When  the  defendant  In 
good  faith  carries  out  his  agreement 
with  the  state  to  turn  state's  evidence 
In  consideration  of  exemption  from 
prosecutiqn,  and  the  prosecuting  attor- 
ney then  refuses  to  recogrnize  the 
agreement,  the  court  should  nolle  pros- 
equi and  dismiss  the  prosecution.— 
Camron  v.  State.  32  Tex.  Cr.  Rep.  180, 
40  Am.  St.  Rep.  763. 


Section  S4S7.     Rules    of  Evidence    Applic^able:   The 

rules  of  evidence  in  civil  actions  are  applicable  also  to  criminal  action?, 
except  as  otherwise  provided  in  this  Code. 


1887  R.   S.  Sec.  7864. 

Evidence  in  civil  cases:  Code  of  Civil 
Proc.  Title  XXI. 

SUFFICIENCY  OF  EVIDENCE: 
When  there  is  absolutely  no  evidence 
to  sustain  the  verdict,  or  where  the 
evidence  so  preponderates  against  the 
verdict  as  to  Justify  the  presumption 
that  is  was  rendered  under  the  influ- 
ence of  passion  or  prejudice,  the  verdict 
should  be  set  aside. — State  v.  Nesbit 
(Idaho),  43  Pac  66.  It  is  not  necessary 
for  the  prosecution  to  exclude  every 
possible  defense  in  order  to  secure  a 
conviction. — People  v.  Nash,  1  Idaho, 
206.  On  a  trial  for  assault  with  Intent 
to  murder,  it  appeared  the  defendant 
meeting  U.,  the  assaulted  party,  in  a 
saloon,  provoked  a  quarrel  by  calling 
U.  vulgar  names;  the  parties  left  the 
saloon  quarreling;  that  defendant  went 
Into  a  shop  and  procured  a  revolver; 
that  they  then  went  together  to  U.'s 
shop,  where  defendant  again  abused 
U.;  and  that  U.  tried  to  push  defendant 
out  of  the  shop,  when  defendant  drew 
the  revolver  and  fired  three  shots.  Held, 
evidence  sufficient  to  warrant  the  Jury 
In  finding  premeditation  and  malice. — 
People  v.  Biles,  2  Idaho,  103,  6  Pac.  120. 
The  evidence  was  held  sufl^clent  to  sus- 
tain the  verdict  In  State  v.  Smith 
(Idaho),  44  Pac.  554;  State  v.  O'Brien, 
2  Idaho,  1094,  29  Pac.  38. 

RES  GESTAE:  What  Is  or  Is  not 
of  the  res  gestae  Is  a  matter  which 
must  be  decided  on  the  facts  of  each 
case.  There  are  no  limits  of  time  In 
which  the  res  gestae  can  be  arbitrarily 
confined.  Where  It  Is  apparent  that  the 
statements  of  the  deceased  were  made 
at  a  time  and  In  a  manner,  and  under 
circumstances  which  precluded  any 
presumption  that  they  were  the  result 
of  consideration  and  design,  their  ad- 
mission Is  proper.— State  v.  Ellington 
(Idaho),  43  Pac.  60.  Declarations  ad- 
missible aa  part  of  res  gestae. — State  v. 


plerson,  2  Idaho.  71.  3  Pac.  688.  Not 
admissible. — People  v.  Dewey,  2  Idaho, 
79.  6  Pac.  103. 

VOLUNTARY  STATEMENTS  AND 
CONFESSIONS:  Voluntary  state- 
ments made  by  the  defendant  at  the 
time  of,  and  while  under  arrest.  It  not 
appearing  that  the  same  were  made  or 
Induced  by  any  promise  or  hope  of  ben- 
efit to  accrue  to  him  therefrom  are 
proper  to  be  proved  on  his  trial.— State 
v.  Ellington  (Idaho).  43  Pac.  60;  State 
v.  Davis  (Idaho),  63  Pac.  678.  But  a 
confession,  so-called,  which  the  record 
shows  to  be  extorted  from  the  defend- 
ant by  threats  and  menaces  and  which 
does  not  connect  the  defendant  with  the 
alleged  crime,  should  not  be  permitted 
in  evidence. — State  v.  Mason  (Idaho)j 
43  Pac.  63;  State  v.  Crump  (Idaho).*' 
Pac.  814. 

MALICE:  A  defendant  who  was  on 
trial  for  murder,  about  three  hours  h«" 
fore  the  homicide  said  to  a  witness: 
"I  would  like  to  take  you  with  me,  hut 
I  have  a  dirty  piece  of  business  to  do 
tonight."  Held,  that  such  declaration 
was  admissible  on  the  trial  to  show 
the  animus  of  defendant  toward  de- 
ceased, and  to  show  the  character  and 
Intent  of  the  acts  of  the  defendant  in 
committing  the  homicide. — State  v. 
Larklns  (Idaho).  47  Pac.  945  (cases 
cited) :  see  State  v.  Taylor  (Idaho),  51 
Pac.  288,  In  which  evidence  tending  to 
show  the  evil  disposition  of  the  defend- 
ant was  held  not  admissible. 

MOTIVE:  It  is  not  Incumbent  upon 
the  prosecution  to  show  in  the  first  in- 
stances any  motive  for  the  homicide, 
further  than  the  same  was  developed 
by  a  proof  of  the  circumstance  of  th* 
killing.  The  correct  practice  is  for  the 
defendant  to  show  the  absence  of  * 
motive  to  be  rebutted  by  proof  on  the 
part  of  the  prosecution. — State  ^• 
Schieler  (Idaho).  37  Pac.  272.  Whentlie 
accused  was  making  war  againit  tte 
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of  men  (sheep  herders)  and 
ened  to  keep  them  off  a  certain 

by  use  of  deadly  weapons,  and 
lade  threats  against  sheep  herd- 
nerally  and  against  the  person  of 
'ceased,  who  was  a  sheep  herder, 

competent  for  the  state  to  prove, 
ays  before  the  homicide,  the  de- 
it  had  attacked  with  such  wea- 
the  camp  of  other  sheep  herders, 
2h   evidence  tended   to  show  the 

of  mind  of  defendant  toward 
^ceased,  and  to  establish  motive 
s  part  to  commit  the  crime. — 
V.  Davis  (Idaho),  53  Pac.  678. 
^RACTER  OR  REPUTATION: 
lie  is  well  settled  that  the  reputa- 
f  the  deceased  can  not  be  given 
dence,   unless   the  circumstances 

case  raise  a  doubt  whether  the 
lant  acted  in  self  defense. — Peo- 

Stock,  1  Idaho,  218.  Where,  on  a 
for  murder,  defendant  seeks  to 
'  the  homicide  on  the  ground  that 
illing  was  necessary  to  protect 
Tson  of  his  wife,  evidence  on  the 
f  the  prosecution  tending  to  show 
.d  character  of  the  woman  alleg- 
t>e  defendant's  wife,  and  that  she 

I  house  of  prostitution,  is  admls- 
to  show  that  deceased  was  on 
lant's  premises  for  purposes  other 
felonious. — People    v.    Pierson,    2 

71,  3  Pac.  688.  To  establish  the 
hat  a  house  is  kept  for  the  pur- 
of    prostitution,    evidence    of    its 

II  reputation,  is  competent. — Ter- 
V.  Bowen,  2  Idaho,  607,  23  Pac. 

'EACHMENT:  The  rule  for  the 
uctlon  of  evidence  to  contradict 
less  Is  as  follows:    If  the  fact  to 

the  contradiction  applies  is  ma- 
to  the  issue,  he  may  be  contra- 
,  but  when  it  is  immaterial,  and 
ithin  the  issue,  contradictory  evi- 
can  not  be  introduced. — People  v. 

1  Idaho,  218. 

GrHT:  Evidence  of  flight  by  a 
I  accused  of  a  crime  Is  admissible 
le  purpose  of  showing  who  did 
:t,  not  for  the  purpose  of  deter- 
^  the  degree  of  the  offense. — Peo- 
Ah  Choy,  1  Idaho,  317.  The  flight 

defendant  after  he  had  been  ar- 

and  held  to  answer,  is  not  con- 
3  evidence  of  his  guilt.  While 
is  very  strong  evidence  of  guilt, 
■>en  to  explanation. — State  v.  Sey- 

(Idaho),  61  Pac.  1022;   see  State 
'Is  (Idaho),  53  Pac.  678. 
ISESSION   OF   STOLEN   PROP- 

:  The  possession  of  .stolt^n  prop- 
inexplained,  is  evidenoo  of  guilt, 
here  a  reasonable  explanation   is 

and  there  is  no  conflict  of  evi- 
In  regard  thereto,  and  a  witness 

impeached,  the  Jury  can  not  ar- 


bitrarily ignore  such  evidence. — State 
V.   Seymour   (Idaho),  61  Pac.  1033. 

DEPOSITIONS:  The  admission  as 
evidence  upon  the  trial  of  a  person 
charged  with  a  criminal  offense,  of  the 
depositions  of  witnesses  taken  on  the 
preliminary  examination  of  such  person 
upon  such  charge  is  not  permissible  un- 
der the  statutes  of  Idaho. — State  v.  Pot- 
ter (Idaho),  57  Pac.  431,  overruling  Ter- 
ritory V.  Evans,  2  Idaho,  627,  23  Pac. 
232. 

FORMER  TESTIMONY:  Defendant 
was  being  tried  for  murder.  The  cor- 
oner's inquest  upon  the  body  of  the  de- 
ceased was  not  closed  but  in  progress. 
Defendant  asked  that  the  testimony  of 
certain  witnesses  who  had  also  testi- 
fied before  the  coroner's  Jury  should  be 
produced  by  the  coroner.  The  prosecu- 
tion had  not  asked  said  witnesses  in 
regard  to  their  testimony  before  the 
coroner's  Jury.  The  court  denied  the  de- 
fendant's request  to  compel  the  coroner 
to  produce  the  testimony  of  such  wit- 
nesses at  the  inquest.  Held,  that  the 
action  of  the  trial  court  was  correct. — 
State  V.  Corcoran  (Idaho).  61  Pac.  1024. 

EXPERT  AND  OPINION  EVI- 
DENCE: The  admission  or  rejection  of 
expert  testimony  in  a  given  case  must 
rest  largely  in  the  discretion  of  the  trial 
court,  and  where  it  is  evident  that  such 
testimony,  if  admitted  would  tend  to 
aid  the  Jury  to  come  to  a  satisfactory 
conclusion  upon  the  facts,  such  admis- 
sion it  not  error. — State  v.  Hendel  (Ida- 
ho), 35  Pac.  836.  In  this  case,  the  re- 
quest for  the  expert  examination  of 
a  certain  bullet  was  refused  by  the 
court  upon  an  objection  of  a  co-de- 
fendant who  was  granted  a  separate 
trial,  it  appearing  by  the  objection  that 
the  destruction  of  the  bullet  would 
Jeopardize  the  co-defendant  by  the  de- 
struction of  evidence  vital  to  his  de- 
fense. The  expression  by  a  witness 
that  "he  thought  the  defendant  did, 
because  he  thought  he  did"  is  opinion 
evidence,  and  should  not  be  admitted. 
— Territory  v.  McKern,  2  Idaho,  759, 
26  Pac.  123. 

CIRCUMSTANTIAL  EVIDENCE:  In 
a  trial  of  a  criminal  case,  where  the  ev- 
idence depended  upon  for  a  conviction 
is  circumstantial,  every  fact  necessary 
to  connect  the  defendant  with  the  com- 
mission of  the  alleged  crime  must  be 
established  to  the  satisfaction  of  the 
jury  beyond  a  reasonable  doubt,  but 
this  does  not  impose  upon  the  pros- 
ecution the  burden  of  proving  every 
colatteral  or  corroborative  fact  or  cir- 
cumstance in  the  case,  beyond  a  rea- 
sonable doubt. — State  v.  Kruger  (Ida- 
ho),  61   Pac.  463. 

DYING  STATEMENT:  An  ante 
mortem  statement  as  to  the  cause  of 
death  made  by  the  deceased,  soon  after 
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receiving  an  Injury  from  which  he 
died,  made  when  death  was  apparent- 
ly Imminent,  and,  while  the  deceased 
believed  he  was  about  to  die,  is  ad- 
missible in  evidence  as  against  defend- 
ant on  the  charge  of  murdering  de- 
ceased, although  deceased  had  not  been 
informed  by  a  physician  that  he  was 
about  to  die. — State  v.  Yee  Wee  (Ida- 
ho).  61   Pac.   688. 

PRIVILEGED  COMMUNICATIONS : 
Confidential  communications  between 
an  attorney  and  client  are  privileged, 
and  neither  client  nor  his  attorney  can 
be  compelled  to  reveal  them;  but  such 
communications  being  overheard  by  a 
third  party,  either  by  accident  or  de- 
sign, such  third  person  can  be  com- 
pelled to  testify  to  them. — Perry  v. 
State  (Idaho),  38  Pac.  655. 

REBUTTING  EVIDENCE:  Rebut- 
ting evidence  is  that  which  is  given  to 
explain,  repel,  counteract,  or  disprove 
testimony  or  facts  given  in  evidence 
by  the  adverse  party.  It  is  a  general 
rule  that  anything  may  be  given  as  a 
rebutting  evidence  which  is  a  direct 
reply  to  that  introduced  by  the  other 
side. — People  v.  Page,  1  Idaho,  189. 

OBJECTION  BY  CO-DEFENDANT: 
H.  and  R.  were  Jointly  charged  by  in- 
formation with  the  crime  of  murder. 
H.,  upon  his  application,  was  granted 
a  separate  trial.  During  the  trial  of 
H.  a  certain  bullet  was  offered  and 
counsel  fpr  H.  asked  the  court  to  per- 
mit a  chemical  and  microscojaic  ex- 
amination of  the  bullet  to  be  made  in 
order  to  ascertain  if  there  were  any 
evidences  of  human  blood  and  human 

Section  S458.    Evidence    on    Trial    for    Conspiracfs 

Upon  a  tr^l  for  conspiracy,  in  a  case  where  an  overt  act  is  necessanr 
to  constitute  the  offense,  the  defendant  cannot  be  convicted  unless 
one  or  more  overt  acts  are  expressly  alleged  in  the  indictment,  nor 
unless  one  of  the  acts  alleged  is  proved;  but  other  overt  acts  not  al- 
leged in  the  indictment  may  be  given  in  evidence. 

1887  R.  S.  Sec.  7865.  acts  and  declarations  of  a  defendant. 

Conspiracy,  what  is:   Sees.  4621-4622.       relative  to  the  commission  of  the  mis- 


tissue  discoverable  upon  the  surface  of 
the  bullet.  To  this  counsel  for  the  de- 
fendant, R.,  objected  that  to  grant  the 
request  would  be  to  jeopardize  his 
client  by  the  destruction  of  evidence 
vital  to  his  defense.  Held,  that  the 
permitting  of  counsel  for  R.  to  be 
heard  to  raise  this  objection  was  not 
error. — State  v.  Hendel  (Idaho),  3S 
Pac.  836. 

CONTRADICTING  ONE'S  OWN 
WITNESS:  A  party  who  Introduced 
a  witnes  may  not  impeach  him  by  evi- 
dence of  bad  character,  but  may  show 
that  he  has  made  at  other  times  state- 
ments inconsistent  ^vlth  his  present 
testimony. — State  v.  Corcoran  (Idaho), 
61  Pac.  1034. 

CROSS-EXAMINATION:  In  the 
trial  of  a  criminal  action,  as.  In  thlB 
case,  a  charge  of  robbery,  the  defend- 
ant should  be  permitted  upon  cross- 
examination  of  prosecuting  witness  to 
interrogate  such  witness  as  to  any 
matters  connected  with  the  transac- 
tion.—State  V.  Webb  (Idaho),  55  Pac 
892.  The  defendant  in  a  criminal  act- 
ion can  not,  under  the  constitution  and 
laws  of  Idaho,  be  compelled  to  testi- 
fy, and,  if  he  voluntarily  takes  the 
witness  stand,  and  testifies  In  his  own 
behalf,  he  may  be  cross-examined 
about  any  facts  testified  to  on  cross- 
examination  or  connected  therewith.— 
State  V.  Larkins  ((Idaho),  47  Pac.  945. 

The  above  section  Is  cited  in  Terri- 
tory V.  Guthrie,  2  Idaho,  398-403,  IT 
Pac.  39;  Territory  v.  Nellson,  2  Idaho^ 
579-583,  23  Pac.  537. 


EVIDENCE  IN  CONSPIRACY 
CASES:  After  proving  that  the  de- 
fendant and  others  acted  in  concert 
about  the  particular  thing  in  question 
all  with  a  common  object,  the  declara- 
tions and  acts  of  any  one  conspirator 
during  the  time  of  the  transaction  with 
reference  to  the  common  object  thereof 
are  competent  against  his  co-conspir- 
ators.— State  V.  Corcoran  (Idaho),  61 
Pac.  1034;  and  see  instructions  in  this 
case  at  page  1041  et  seq.  respecting 
conspiracy. 

ORDER  OF  PROVING  CONSPIRA- 
CY: On  a  trial  for  conspiracy  to  com- 
mit a  misdemeanor,  the  conspiracy 
must    be    established   before    proof   of 


demeanor,  is  admissible. — Territory  v. 
Turner  (Ariz.),  37  Pac.  368. 

AFTER  ACCOMPLISHMENT  OF 
OBJP:cT  of  CONSPIRACY:  On  the 
separate  trial  of  one  of  two  who  had 
been  Indicted  together  for  larceny,  Jt 
Is  fatal  error  to  admit  against  the  one 
on  trial  the.  acts  and  statements  of  the 
other,  made  after  the  crime  had  been 
completely  committed. — People  v.  Far- 
rell.   11   Utah,  414,  40  Pac.  703. 

Declarations  of  a  party  to  a  con- 
spiracy, not  made  at  the  time  of  the 
commission  of  the  unlawful  act,  «o  ai 
to  become  a  part  of  the  res  gestate, 
are  not  admissible  against  one  chaxfed 
as  a  CO -conspirator. — State  v.  Tlc«;  M 
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8  Pac.  367:  State  v.  Youngr.  55  mission  of  crime,  made  after  the  of- 

40  Pac.  659;  State  v.  English,  fense  had  been  fully  consumated,  are 

399,  36  Pac.  815.  Inadmissible   on   the   separate   trial   of 

ifessions  of  an  allegred  co-con-  defendant   for   any   purpose. — State   v. 

with   defendant   in   the   com-  Rogers,  54  Kan.  683,  39  Pac.  219. 

•n  5459.    Burden  of  Proof  in  Trials  for  Murder: 

trial  for  murder,  the  commission  of  the  homicide  by  the  de- 

beng  proved,  the  burden  of  proving  circumstances  of  miti- 

or  that  justify  or  excuse  it,  devolves  upon  him,  unless  the 

1   the  case   tends   to   show   that   the  crime  committed   only 

;  to  manslaughter,  or  that  the  defendant  was  justifiable  or  ex- 

S.  Sec.  7866;  1864  1st  Ses.  p.  lishes  beyond  a  reasonable  doubt  the 
33.  gruilt  of  the  defendant. — People  v.  Rod- 
ER,  BURDEN  OF  PROOF:  rigo,  69  Cal.  601.  11  Pac.  481.  It  is  not 
mlcide,  unexplained,  is  mur-  error  for  the  court  to  read  to  the  Jury 
it  is  the  province  of  the  Jury  this  section  of  the  Penal  Code  where 
line  from  the  evidences  and  there  are  other  instructions  in  con- 
ances  .before  them,  whether  nectiontherevvith  which  fully  and  clear- 
be  murder  in  the  first  or  sec-  ly  insist  upon  the  right  of  the  defend- 
je. — People  v.  Walter,  1  Idaho,  ant,  in  every  step  of  the  case,  to  have 
ire  the  killing  by  defendant  all  reasonable  doubts  as  to  his  guilt, 
rly  proven,  and  his  evidence  or  as  to  any  fact  essential  to  show 
a  case  of  self  defense,  uncon-  guilt,  resolved  in  his  favor. — People  v. 
on  any  essential  matter  by  Hawcs,  98  Cal  648,  33  Pac.  791.  Where 
r  positive  evidence,  and  no  the  commission  of  a  homicide  by  the 
nces  to  bring  the  case  with-  defendant  is  proven  on  the  part  of  the 
ception  contemplated  by  this  peoplf*  and  the  evidence  of  the  pros- 
ere  shown  in  the  prosecution's  ecution  does  not  tend  to  prove  the  of- 
and  he  was  convicted  of  man-  fense  manslaughter,  or  that  the  hom- 
,  the  verdict  will  not  be  dia-  ioide  was  excusable,  or  Justifiable,  the 
n  the  ground  that  it  was  defendant  must  prove  by  a  prepon- 
he  evidence,  since  it  was  for  derance  of  evidence  that  the  crime  was 
to  decide  whether  he  had  only  manslaughter  or  that  he  was  ex- 
the  burden  imposed  upon  cusable  or  Justifiable. — People  v. 
lis  section. — People  v.  Milner,  Knapp,  71  Cal.  1,  11  Pac.  793.  A  charge 
171,  54  Pac.  833.  The  provis-  stating  that  the  question  of  self-de- 
lis  section  do  not  change  the  fense  is  not  in  the  case,  being  support- 
h  casts  upon  the  prosecution  ed,  without  contradiction,  by  the  re- 
*n  of  proving  beyond  a  rea-  cord,  is  not  ground  for  reversal,  the 
loubt  the  act  of  a  defendant  case  being  one  where,  under  the  pro- 
rime.  It  fixes  the  quantum  of  visions  of  this  section,  the  burden  of 
which  is  necessary  to  over-  proving  self-defense  Is  on  defendant, 
proof  on  the  part  of  the  pros-  — People  v.  Worthington,  115  Cal.  242, 
^•hich,   until  overcome,   estab-  46  Pac.  1061. 

on  3160.  Evidence  on  a  Trial  Tor  Bigamy:    Upon 

for  bigamy,  it  is  not  necessary  to  prove  either  of  the  mar- 
)y  the  register,  certificate,  or  other  record  evidence  thereof, 
same  may  be  proved  by  such  evidence  as  is  admissible  tj 
marriage  in  other  cases;  and  when  the  second  marriage  took 
t  of  this  State,  proof  of  that  fact  accompanied  with  proof  of 
tion  thereafter  in  this  State,  is  sufficient  to  sustain  the  charge. 

S.  Sec.  7867.  were  sufficient  to  prove  a  marriage,  the 

'  OF  MARRIAGE:    Under  the  most    that    could    have    contemplated 

3  of  this  section,  the  mere  cir-  was  the  adoption  of  a  rule  precluding 

•  of  cohabiting  is   insufficient  any   necessity   for  the   introduction   of 

ize  a  conviction,  or  to  prove  documentary  or  record  evidence. — Case 

This  section  w.-is  not  intend-  v.  Case,  17  Cal.  598. 
ike   such    modification   of   the  Tn  White  v.  White,  82  Cal.  427,  it  Is 

law  rule  upon  the  subject  that  held  that  it  is  only  In  cases  where  h 

cumstances     of     cohabitation  question   of  public  offense  is  involved 
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that  consent  to  marriage  can  not  be  of  Innocence  will  not  give  rise  to  a 
proved  by  evidence  of  cohabitation  and  presumption  of  marriage.  If  it  will  in- 
repute  of  marriage;  and  the  exception  volve  one  of  the  parties  in  guilt— 
proceeds  upon  the  ground  that  the  pre-  Cartwright  v.  McGown,  121  IlL  388,  2 
sumption  and  marriage,  without  proof  Am.  St.  Rep.  105. 
of  actual  marriage,  can  not  overcome  Proof  of  actual  marriage  Is  required 
the  stronger  presumption  of  innocence.  in  prosecution  of  bigamy  or  poligamy. 
Marriage  of  a  person  und^r  the  age  See  cases  cited  to  this  effect  in  note  to 
of  consent  can  only  be  annulled  by  the  Appeal  of  Reading  Fire  Insuranc* 
person  who  did  not  have  the  capacity  Trust  Co.  57  Am.  Rep.  at  page  453.  Sw 
of  consent,  the  fact  that  it  is  followed  on  this  subject  United  States  v.  Lang- 
by  cohabitation  of  the  married  parties  ford.  2  Idaho,  519,  21  Pac.  409,  a  case 
after  arriving  at  the  proper  age,  is  suf-  decided  under  the  statute  of  the  United 
flcient  to  support  a  prosecution  for  big-  States  relating  to  bigamy  and  polyg- 
amy upon  a  second  marriage  by  one  of  amy  wherein  is  discussed  the  proof  of 
the  parties,  while  the  first  marriage  marriage  required  under  said  United 
exists. — People  v.  Beevers,  99  Cal.  286,  States  statutes. 
33   Pac.   844.    A  presumption   in  favor 

Section  5461.  Forgoing  Bank  Bills,  etc:  Upon  a  triai 
for  forging  any  bill  or  note  purporting  to  be  the  bill  or  note  of  an 
incorporated  company  or  bank,  or  for  passing  or  attempting  to  pass, 
or  having  in  possession,  with  intent  to  pass,  any  such  forged  bill  or 
note,  it  is  not  necessary  to  prove  the  incorporation  of  such  bank  or 
company  by  the  charter  or  act  of  incorporation,  but  it  may  be  proved 
by  a  general  reputation ;  and  persons  of  skill  are  competent  witnesses 
to  prove  that  such  bill  or  note  is  forged  or  counterfeited. 

1887  R.  S.  Sec.  7868;   1864  1st  Ses.  p.  v   Frank,  28  Cal.  507;  People  v.  Barrie^ 

4E4.  Sees.  85,  86.  49  Cal.  432;  People  v.  Leonard.  10«5  Cam 

The  existence  of  a  corporation  may  be  C02,  39  Pac.  617;  People  v.  Oldham,  11^ 

proved  by  general  reputation. — Pvjople  Cal.   648,  44  Pac.   312. 

Section  S46S.   Trial  for  Abortion,  etc:     Upon  a  trial  fox- 
procuring  or  attempting  to  procure  an  abortion,  or  aiding  or  assist- 
ing therein,  or  for  inveigling,  enticing,  or  taking  away  an  unmar- 
ried female  of  previous  chaste  character,  under  the  age  of  eighteei7 
years  for  the  purpose    of  prostitution,  or  aiding  or  assisting  therein, 
the  defendant  cannot  be  convicted  upon  the  testimony  of  the  woman 
upon  or  with  whom  the  offense  was  committed,  unless  she  is  corrobor- 
ated by  other  evidence. 

1887  R.   S.   Sec.  7869.  Josselyn,  39  Cal.  393;  Freeman  v.  State. 

Corroborative     evidence.       People    v.       11  Tex.  Ct.  App.  92,  40  Am.  Rep.  787. 

Section  3463*  Fciise  Pretent^es:  Upon  a  trial  for  having, 
with  intent  to  cheat  or  defraud  another  designedly,  by  any  false  pre- 
tense, obtained  the  signature  of  any  person  to  a  written  instrument, 
or  having  obtained  from  any  person,  any  money,  personal  property, 
or  valuable  thing,  the  defendant  cannot  be  convicted  if  the  false  pre 
tense  was  expressed  in  language,  unaccompanied  by  a  false  token  or 
writing,  unless  the  pretense  or  some  note  or  memorandum  thereof  be 
in  writing,  subscribed  by  or  in  the  handwriting  of  the  defendant,  or 
unless  the  pretense  be  proven  by  the  testimony  of  two  witnesses,  or 
that  of  one  witness,  and  corroborating  circumstances;  but  this  Sec- 
tion shall  not  apply  to  a  prosecution  for  falsely  representing  or  per- 
sonating another,  and,  in  such  assumed  character,  marrying,  or  re- 
ceiving any  money  or  property. 

1887  R.  S.  Sec.  7870. 


:XX1  THE  TRIAL.  WANT  OF  JURISDICTION  817 

tion  5464.  Testimony  of  Accomplice:  A  conviction 
be  had  on  the  testimony  of  an  accomplice,  unless  he  is  cor- 
:;ed  by  other  evidence,  which  in  itself,  and  without  the  aid  of 
timony  of  the  accomplice,  tends  to  connect  the  defendant  with 
omission  of  the  offense :  and  the  corroboration  is  not  sufficient, 
lerely  shows  the  commisison  of  the  offense,  or  the  circum- 
t  hereof. 

t.  S.  Sec.  7871;  1864  1st  Ses.  p.  ceiving  stolen  goods,  possessed  the  re- 
.  364.  quisite  guilty  knowledge. — People  v. 
3NCE  OF  ACCOMPLICE:  The  Solomon  (Cal.),  58  Pac.  55.  And  a  cor- 
requlrlng  the  corroboration  of  roboration  of  the  accomplice  which 
ence  of  the  accomplice  does  not  tends  to  connect  the  accused  with  the 
that  such  a  witness  should  be  crime  only  by  being  considered  in  con- 
ated  in  respect  to  every  ma-  nection  with  the  accomplices'  testi- 
ct,  but  only  in  respect  to  such  mony,  is  insufficient. — People  v.  Comp- 
naterial  facts  as  constitute  a  ton,  123  Cal.  403,  56  Pac.  44.  The  cor- 
•y  element  in  the  crime  roborating  testimony  required  by  this 
and  the  corroboratin  ev-  section  is  not  competent  If  given  by  a 
must  of  Itself  and  without  witness  who  is  also  an  accomplice. — 
of  the  testimony  of  the  People  v.  Creegan,  121  Cal.  554,  53  Pac. 
ice,  tend  in  some  degree  1082:  State  v.  Spotted  Hawk  (Mont.), 
meet  the  defendant  with  55  Pac.  1026.  A  defendant  is  entitled 
mission  of  the  offense.  It  need  to  have  a  definition  of  corroborative 
Bufllcient  of  itself  to  establish  evidence  given  the  Jury  though  they 
it's  guilt,  but  it  must  tend  in  are  Instructed  In  the  language  of  this 
gree  to  implicate  and  connect  section  that  evidence  of  an  accomplice 
ndant  with  the  commission  of  Is  not  sufficient  to  convict,  unless  he  Is 
ise  charged.  This  evidence  may  corroborated  by  other  evidence,  which 
t,  yet  the  requirements  of  the  in  itself  and  without  his  testimony, 
ire  fulfilled  if  it  be  corroborat-  tends  to  convict  defendant  of  the  com- 
idence. — Stato  v.  Spencer,  15  mission  of  the  crime. — People  v.  Stern- 
9,  49  Pac.  302:  People  v.  Smith,  berg.  111  Cal.  11,  43  Pac.  201. 
218,  33  Pac.  T.S:  People  v.  I^ar-  Statements  by  an  alleged  accomplice. 
.),  34  Pac.  514.  It  in  not  neces-  made  after  the  crime  was  committed, 
:hat  corroborative  evidence  and  in  defendant's  absence,  are  not  ad- 
go  so  far  as  to  estab-  mlssible  against  the  latter  for  any 
Itself,  and  without  the  aid  purpose. — People  v.  Oldham,  111  Cal. 
testimony  of  the  accomplice,  648,  44  Pac.  312. 
endant,   in  prosecution   for  re- 

tion  3465.     Jury,  Discharge  for  l¥aiit  of  Juris- 

n:  The  court  may  direct  the  jury  to  be  discharged  where  it 
^  that  it  has  not  jurisdiction  of  the  offense,  or  that  the  facts 
\  in  the  indictment  or  information  do  not  constitute  an  offense 
ible  by  law. 

I.  S.  Sec.  7872;   18G4  1st  Ses.  p.       Commission;    see   Act   1891   ist   Ses.   p. 

367,  "information,"  Inserted  by       184. 

lion  ;(406.  Jurisdiction,  Disciiar^e  of  Defendant 
ITant  oft  Tf  the  jury  is  discharged  because  the  court  has 
•isdiction  of  the  offense  charged  in  the  indictment  or  informa- 
nd  it  appears  that  it  was  committed  out  of  the  jurisdiction  of 
ate,  the  defendant  must  be  discharged. 

t.  S,  Sec.  7873;   18G4  1st  Ses.  p.       Commission;    see  Act   1891   1st   Ses.   p. 

368,  "information,"  Inserted  by       184. 

ion  5407.     H^hen  Oflense  Committed  in  Another 

ly.  Proceedings:  If  the  offense  was  committed  within  the 
ve  jurisdiction  of  another  county  of  this  State,  the  court  must 
he  defendant  to  be  committed  for  such  time  as  it  deems  reason- 
o  await  a  warrant  from  the  proper  county  for  his  arrest;  or  if 
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the  offense  is  a  misdemeanor  only,  it  may  admit  him  to  bail  in  an 
undertaking,  with  sufficient  sureties,  that  he  will,  within  such  time 
as  the  court  may  appoint,- render  himself  amenable  to  a  warrant  for 
his  arrest  from  the  proper  county,  and  if  not  sooner  arrested  thereon, 
will  attend  at  the  office  of  the  sheriff  of  the  county  where  the  trial  was 
had,  at  a  certain  time  particularly  specified  in  the  undertaking,  to 
surrender  himself  upon  the  warrant,  if  issued,  or  that  his  bail  will 
forfeit  such  sum  as  the  court  may  fix,  to  be  mentioned  in  the  under- 
taking ;  and  the  clerk  must  forthwith  transmit  a  certified  copy  of  the 
indictment  or  information  and  of  all  the  papers  filed  in  the  action,  to 
the  prosecuting  attorney  of  the  proper  county,  the  expense  of  whidi 
transmission  is  chargeable  to  that  county. 

1887  R.  S.  Sec.  7874;   1864  1st  Ses.  p.       serted  by  Commission;  see  Act  1891  Ist 

282.  Sees.   369.   370,   "Information,"   In-       Ses.  p.  184. 

Section  346S.     Defendant  Discharged  Custody,  when: 

If  the  defendant  is  not  arrested  on  a  warrant  from  the  proper  county, 
as  provided  in  the  last  Section,  he  must  be  discharged  from  custody. 
or  his  bail  in  the  action  exonerated,  or  money  deposited  instead  of 
bail,  must  be  refunded,  as  the  case  may  be,  and  the  sureties  in  the  un- 
dertaking, as  mentioned  in  that  Section,  must  be  discharged.  If  he 
is  arrested,  the  same  proceedings  must  be  had  thereon  as  upon  the  ar- 
rest of  a  defendant  in  another  county  on  a  warrant  of  arrest  issued  by 
a  magistrate. 

1887  R.  S.  Sec.  7875;  1864  1st  Ses.  p.  Proceedings    for   offenses   triable  In 

283,  Sees.    371,    372.  another  country:   Sees.  5234,  5235. 

Section  5469.     Facts  not  Constituting  an  Offense:  If 

the  jury  is  discharged  because  the  facts  as  charged  do  not  constitute 
an  offense  punishable  by  law,  the  court  must  order  that  the  defend- 
dant,  if  in  custody,  be  discharged:  or  if  admitted  to  bail,  that  his 
bail  be  exonerated;  or  if  he  has  deposited  money  instead  of  bail,  that 
the  money  be  refunded  to  him.  unless  in  its  opinion  a  new  indict- 
ment or  information  can  be  framed  upon  which  the  defendant  can  be 
legally  convicted,  in  which  case  it  may  direct  that  the  case  be  sub- 
mitted to  the  same  or  another  grand  jury,  or  that  an  information  be 
filed. 

1887  R.  S.  Sec.  7876:   1864  1st  Ses.  p.  mer  one  Is  found  to  be  defective  Is  not 

283,  Sec.  373,  "information,"  and  mat-  mandatory,  and  does  not  confer  on  the 

ter     pertalnlng^     thereto     Inserted     by  court    exclusive   power   to   cause  such 

Commission;    see  Act  1891   1st  Ses.   p.  new  information  to  be  filed. — People  v. 

184.  Ammerman,  118  Cal.  23,  50  Pac.  15.  The 

The    provision    of    this    section    an-  prosecuting  attorney  may  without  the 

thorlzing   the    court    to    direct    that    a  order  of  the  court  file  a  new  informa- 

new  information  be  filed  in  case  a  for-  tion. — Id. 

Section  S470.     Conrl  mtiy  Advise  Jury  to  Acqnit:   If. 

at  any  time  after  the  evidence  on  either  side  is  closed,  the  conn 
deems  it  insufficient  to  warrant  a  conviction,  it  must  advise  th^  jury 
to  acquit  the  defendant.     But  the  jury  are  not  bound  by  the  advice 

1887  R.  S.  Sec.  7877;   1864  1st  Ses.  p.  and  Section  4558  Sub.  6,  providing  the 

375,   portion   of.  court  may  not  charge  the  jury  In  re* 

Under  this  section  providing  that  the  spect    to    matters    of    fact,    the  court 

coiirt  may  advise  the   jury  to   acquit  properly  refused  to  inatruct  the  foxi 
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ptorlly  to  acquit — Territory  v. 
n,  2  Idaho.  579,  23  Pac.  537;  Peo- 

Hom,  70  Cal.  17,  11  Pac.  470. 
ourt  can  not  instruct  the  jury 
here   Is   no   evidence   in   support 

Indictment. — People  v.  Daniels, 
al.  262,  38  Pac.  720.  The  court 
)t  command  a  verdict  for  defend- 
People  V.  Roberts,  114  Cal.  67, 
c.    1016. 

riON  TO  NON-SUIT:  On  a 
;al  prosecution  error  can  not  be 
ated  on  the  overruling  of  de- 
int's  motion  for  a  non-suit  on  the 
i  of  insufficient  evidence,  as  such 
I  is  unknown  in  criminal  prac- 
•emedy  in  such  case  being  to  re- 
an  instruction  directing  the  jury 


to  acquit. — People  v.  Barnes,  2  Idaho, 
148,  9  Pac.  532:  State  v.  Hyde  (Wash.). 
61  Pac.  719.  By  introducing  testimony 
after  an  order  overruling  his  motion 
for  a  peremptory  instruction  to  acquit, 
defendant  waives  his  right  to  assign 
such  order  as  error.  Sweet,  J.  dis- 
senting.— Territory  v.  Neilson,  2  Idaho. 
579.  23  Pac.  537. 

DISCRETION  OF  COURT:  It  is  a 
matter  of  discretion  with  the  trial 
court  whether  or  not  to  advise  the 
Jury  to  acquit  the  defendant  on  a  crim- 
inal trial  after  the  evidence  on  either 
side  is  closed,  and  the  action  of  the 
court  in  such  matter  is  not  reviewable 
by  the  Supreme  Court. — State  v.  Hav- 
erly    (Idaho),    42   Pac.   506. 


rtion  S471.  Yiew  of  Premises  by  Jury:  When,  in 
pinion  of  the  court,  it  is  proper  that  the  jury  should  view  the 
in  which  the  offense  is  charged  to  have  been  committed,  or  in 
1  any  other  material  fact  occurred,  it  may  order  the  jury  to  be 
icted  in  a  body,  in  the  custody  of  the  sheriff,  to  the  place, 
1  must  be  shown  to  them  by  a  person  appointed  by  the  court 
lat  purpose;  and  the  sheriff  must  be  sworn  to  suffer  no  person 
sak  or  communicate  with  the  jury,  nor  to  do  so  himself,  on  any 
ct  connected  witli  the  trial,  and  to  return  them  into  court  with- 
nnecessary  delay,  or  at  a  specified  time. 


R.  S.  Sec.  7878;  1864  1st  Ses.  p. 
ecs.  376,  377. 

)ERING    VIEW^    IN    CRIMINAL 
S:  The  provisions  of  this  section 

the  court  power  to  order  a  view 
minal  cases  does  not  deprive  a 
lant  of  any  constitutional  rights, 
should  be  construed  to  contem- 
;he  presence  of  defendant  and  his 
il  at  such  view. — People  v.  Bush, 
.  602.  12  Pac.  781,  contra.:  State 
d  (Idaho),  35  Pac.  706.  The  re- 
lent that  the  jury  should  be  kept 
ody  Is  sufficiently  complied  with 
jury  are  transported  to  the  locus 
3  In  several  wagons,  and  such 
iS  are  at  all  times  in  sight  of 
other. — People  v.  Bush,  68  Cal. 
I  Pac.  169.  Where  the  court  in  a 
ution  for  murder  appoints  a  wit- 
v'ho  had  heard  and  seen  defend- 
eclare  and  point  out  the  scene 
ijects  relating  to  the  crime  before 
nner's  jury,  to  show  the  jury  the 
described  by  the  defendant,  and 
■itness    nolns    out    the    different 

to  them,  stating  what  the  de- 
it  had  said  before  the  coroners 
n  regard  to  each,  an  objection 
he   Juury   received   evidence   out 


of  court,  other  than  that  which  came 
from  an  inspection  of  the  premises,  is 
not  available  since  the  witness  by  nec- 
essity was  compelled  orally  to  desig- 
nate the  places  to  comply  with  the 
.•statute.— People  v.  Milner,  122  Cal. 
171,   54   Pac.   833. 

A  view  may  be  ordered  In  a  county 
other  than  that  where  the  trial  is  had. 
— People  V.  Bush,  supra.  On  a  prosecu- 
tion for  the  larceny  of  cattle,  It  Is  er- 
ror for  the  court,  jury,  counsel,  and 
officers  of  the  court  to  go  to  a  neigh- 
boring corral  to  examine  the  brands 
on  certain  cattle,  when  such  examina- 
tion is  not  conducted  as  a  part  of  the 
regular  trial — neither  the  cattle  nor 
the  brands  being  offered  In  evidence, 
nor  the  defendant  given  an  opportunity 
to  object — since  the  provisions  of  this 
section  do  not  apply  to  such  a  case. — 
People  V.  Pagan    (Cal.),   33  Pac.  846. 

Where,  upon  the  trial  of  a  criminal 
case,  a  view  of  the  premises  is  directed 
upon  motion  of  defendant,  and  no  re- 
(luest  or  expression  of  a  desire  upon  his 
part  to  be  present  at  such  view  Is 
made,  his  absence  from  such  view  is 
not  ground  for  a  new  trial. — State  v. 
Reed    (Idaho),   35   Pac.   706. 


ction  S473.  Knoirledg:e  of  Juror:  If  any  juror  has  any 
nal  knowledge  respecting  a  fact  in  controversy  in  a  cause,  he 
declare  the  same  in  open  court  during  the  trial.     If,  during  the 
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retirement  of  the  jury,  a  juror  declare  a  fact  which  could  be  evidence 
in  the  cause,  as  of  his  own  knowledge,  the  jury  may  return  into 
court.  In  either  of  these  cases,  the  juror  making  the  statement  must  be 
sworn  as  a  witness  and  examined  in  the  presence  of  the  parties. 

1887  R.  S.  Sec.  7879;   1864  1st  Ses.  p.  283,  Sec.  378. 

Section  S473.     Jurors  may  be  Permitted  to  Separate: 

The  jury  sworn  to  try  an  indictment  or  information  for  any  oflFensc, 
except  murder,  may,  at  any  time  during  the  trial,  before  the  sub- 
mission of  tlie  cause,  in  the  discretion  of  the  court,  be  permitted  lo 
separate,  or  they  may  be  kept  together,  in  charge  of  a  proper  officer. 
In  case  the  court  orders  the  jury  to  be  kept  together,  the  sheriff  must 
provide  a  suitable  place  for  the  board  and  lodging  of  the  jury,  at  the 
expense  of  the  county,  and  at  each  recess  and  adjournment,  the  of- 
ficer must  be  sworn  to  keep  the  jury  together  until  the  next  meet- 
ing of  the  court;  to  suffer  no  person  to  speak  to  or  communicate 
with  them,  or  either  of  them,  nor  to  do  so  himself,  on  any  subject 
connected  with  the  trial,  and  to  return  them  into  court  at  the  next 
meeting  thereof.  In  all  trials  for  murder,  the  jury  must  be  kept  to- 
gether. 

1887  R.  S.  Sec.  7880;  1864  1st  Ses.  p.  duly    Impaneled,    sworn    and    charged 

284,  Sec.  379,  amended  by  Act  1881  11th  with   the   case. — State  v.    Todd   (Mo.), 

Ses.  p.  227,  "Information,"  Inserted  by  47  S.  W.  923. 

Commission;    see  Act  1891   1st   Ses.   p.  IRREGULARITY:    The  order  of  the 

184.  court  authorizing  the  sheriff  to  receive 

SECTION    IS    CONSTITUTIONAL:  from  the  jury  a  sealed  verdict,  if  they 

This  section,  authorizing  the  court,  In  should    agree    during    the    night,  and 

Its  discretion,  to  permit  separation  of  upon  Its  receipt  allow  the  jury-to  sep- 

the  jury  pending  trial,   does   not   vlo-  arate  until  the  next  session  of  the  court 

late  the  constitution  Article  I,  Section  upon  the  following  morning,  is  error  If 

7,  providing  that  the  right  of  trial  by  not  consented  to  by  defendant's  coun- 

jury  shall  remain  inviolate. — People  v.  sol  at  the  time  it  is  made. — People  v. 

Chaves.  122  Cal.  134,  54  Pac.  596.    The  Kelly.  46  Cal.   355;    State  v.  Anderson, 

rule  In  capital  cases  against  separation  41   Minn.   105. 
of  the  jury  applies  only  after  they  are 

Section  S474.  Jury  must  be  Admonished:  The  jury 
must  also,  at  each  adjonrnment  of  the  court,  whether  permitted  to 
separate  or  kept  in  chari^e  of  officers,  be  admonished  by  the  court 
that  it  is  their  duty  not  to  conv^erse  among  themselves  or  with  any- 
one else  on  any  subject  connected  with  the  trial,  or  to  form  or  ex- 
press any  opinion  thereon  until  the  cause  is  finally  submitted  to 
them. 

1887  R.  S.  Sec.  7881;   1864  1st  Ses.  p.  RECORD,  MATTERS  NOT  A  PART: 

284,    Sec.    380.  The  statute  does  not  require  that  the 

It    is    not    i^round    for   reversal    that  fact   of   the   arralgrnment,   or  that  th« 

during"  adjourment,  but  before  the  in-  jury  was  admonished  at  each  adjoum- 

troduction  of  evidence,  the  jurors  were  ment  of  the  court,  or  that  the  officer 

not  in  the  custody  of  an  officer,  and  had  in  charge  of  the  jury  was  sworn,  should 

not  been  admonished   by  the   court. —  be  made  a  part  of  the  record  of  the  ac- 

People  V.  Coyne,  116  Cal.  295,  48  Pac.  tion.—People  v.  Waters.  1  Idaho,  560. 
218. 

SectioM  S475.     Juror  Unable  to  Perforin  Duties:  li 

before  the  conclusion  of  the  trial,  a  juror  becomes  sick,  so  as  to  be 
unable  to  perform  his  duty,  the  court  may  order  him  to  be  dis- 
charged.    In  that  case  a  new  juror  may  be  sworn  and  the  trial 
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anew,  or  the  jury  may  be  discharged  and  a  new  jury  then  or 
ards  impaneled. 


El.  S.  Sec  7882;  1864  l8t  Sea.  p. 
c  881. 

SMPTORY  CHAL  L  E  N  G  E  S  : 
a  Juror  In  a  murder  trial  be- 
Ick,  after  a  jury  Is  sworn  and 
eldence  introduced,  and  is  dls- 
I,  and  another  is  called  in  his 
It  is  error  to  overrule  defend - 
eremptory  challenge  to  the  lat- 
the  g.ound  that  his  peremptory 
BTes  were  exhausted  in  the  selec- 
the  original  Jury;  for  this  sec- 
3vides  that  in  such  emergencies 
7  juror  may  be  sworn  and  the 
2gin  anew/'  so  that  defendant 
after  entitled  to  all  the  peremp- 
allenges  he  had  in  the  flrst  in- 
— People  V.  Stewart,  64  Cal.  60, 
.  112;  People  v.  Wong  Ark,  96 
i.  80  Pac.  1115.  After  the  Jury 
om  to  try  the  cause,  and  before 
idence  was  taken,  one  of  the 
was  taken  sick,  and  being  un- 
continue  on  the  Jury,  was  dis- 


charged by  the  court.  The  defendant 
excepted  to  this  action,  and  requested 
that  the  remaining  Jurors  be  dis- 
charged, and  their  names  in  common 
with  all  ethers  named,  be  placed  in  the 
Jury  box  and  that  the  Jury  be  impan- 
eled anew.  The  court  declined  to  pur- 
sue this  course  and  retained  the  eleven 
Jurors,  subject  to  the  right  of  the  par- 
ties to  challenge  them.  The  defendant 
interposed  no  challenge.  The  prosecu- 
tion challenged  one  of  the  eleven  per- 
emptorily and  thereupon  the  Jury  was 
fliied  and  sworn  in  the  usual  manner. 
Held  that  under  Section  1123  of  the 
Penal  Code  (which  is  identical  with  the 
above  section),  the  course  pursued  by 
the  court  was  proper. — People  v.  Brady. 
72  Cal.  490,  14  Pac.  202.  Defendant's  re- 
quest before  the  beginning  of  the  trial 
de  novo,  as  provided  in  this  section,  to 
have  pleas  of  former  acquittal  and  for- 
mer Jeopardy  entered,  should  be 
granted. — People  v.  Stewart,  supra. 


tioM  S476.      €ourt  to  Decide  Questions  of  Law: 

)urt  must  decide  all   questions  of  law  which  arise  in  the  course 
rial. 

R.  S.  Sec.  7883;  1864  1st  Ses.  p.  the  Jury. — Id.  The  question  of  compe- 
tency of  a  witness  is  a  question  for 
the  court  and  not  for  the  Jury,  and 
when  a  witness  is  offered  in  a  criminal 
case  and  a  doubt  is  raised  as  to  the 
competency  of  such  witness,  it  is  the 
duty  of  the  court  to  determine  that 
question  upon  a  careful  examination  of 
the  witness,  his  age,  capacity,  and 
moral  and  legal  accountability. — State 
v.  Michael,  37  W.  Va.  565,  19  L.  R.  A. 
605. 


1864  1st  Ses.  p. 
c  882. 

:   must   declare   the   law:      Sec. 
ub.  6. 
ption  in  libel  cases;     See   next 


3TIONS  OF  LAW:  The  court 
submit  to  the  determination  of 
f  a  question  of  mere  law. — Peo- 
vey,  49  Cal.  56;  nor  will  it  do  to 
Improper  evidence  and  then 
ae  question  of  its  pertinence  to 


tion  S477.    Jury  Sole  Judge  of  Law  and  Fact  in 

:  On  the  trial  of  an  indictment  or  information  for  libel,  the 
ave  the  right  to  determine  the  law  and  the  fact. 

R.  S.  Sec.  78£4;  1864  Ist  Ses.  p.  law  as  well  as  the  fact  in  a  prosecu- 
c.  883,  "information,"  inserted  tion  for  criminal  libel,  although  the 
imlssion;   see  Act  1891  1st  Ses.      judge  should  assist  and  Inform  them 

what  the  law  is. — State  of  Missouri  v. 
lury  are  the  final  Judges  of  the      Armstrong,  106  Mo.  395,  13  L.  R.  A.  419. 

tion  S478.  €ourt  to  Decide  Questions  of  Law  in 
P  Cases:  On  the  trial  of  an  indictment  or  information  for  any 
offense  than  libel,  questions  of  law  are  to  be  decided  by  the 
questions  of  fact  by  the  jury;  and  although  the  jury  have  the 
to  find  a  general  verdict,  which  includes  questions  of  law  as 
s  of  fact,  they  are  bound,  nevertheless,  to  receive  as  law  what 
down  as  such  by  the  court. 

El.  S.  Sec.  7885;   1864  1st  Ses.  p.  COURT  MUST  DECIDE  THE  LAW: 

!.  384,  "information,"  inserted  by  The  doctrine  that  the  Jurors  are  the 
srfoti;   pee  Ac^  1891  ^st  Ses.  p.      Judges  of  the  law  in  criminal  cases  is 

u|itenable;  it  is  contrary  to  the  funda- 
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mental  maxims  of  the  common  law 
from  which  it  is  claimed  to  take  its 
oriR:in,  contrary  to  the  great  weight  of 
authority  of  this  country,  contrary  to 
the  spirit  and  meaning  of  the  Consti- 
tution of  the  United  States,  and  repug- 
nant to  the  constitution  of  this  state. — 
State  V.  Burbee.  60  Vt.  1,  19  L.  R^  A. 
145. 

The  jury  must  receive  the  lav/  as  laid 
down  to  them  by  the  court  in  its  in- 
structions.   They  are  not  at  liberty  to 


disregard  the  instructions  given,  al- 
though erroneous,  and  a  verdict  which 
is  rendered  in  opposition  thereto  will 
be  set  aside  on  motion. — Emerson  v. 
County  of  Santa  Clara,  40  CaL  54S. 
But  if  contradictory  instructions  are 
given,  and  the  jury  follow  one  instruc- 
tion but  disregard  another,  it  is  not 
necessarily  a  ground  for  setting  aside 
the  verdict.— Altoona  Q.  M.  Co.  v.  In- 
tegral Q.  M.  Co.  114  Cal.  100,  45  Pac 
1047. 


Section  S479.  Charging  the  Jury:  In  charging  the 
jury,  the  court  must  state  to  them  all  matters  of  law  necessary  for 
their  information,  either  party  may  present  to  the  court  any  writ- 
ten charge  and  request  that  it  be  given.  If  the  court  thinks  it  cor- 
rect and  pertinent,  it  must  be  given ;  if  not,  it  must  be  refused.  Upon 
each  charge  presented  and  given  or  refused,  the  court  must  indorse 
and  sign  its  decision.  If  part  be  given  and  part  refused  the  court  must 
distinguish,  showing  by  the  indorsement  what  part  of  the  charge  was 
given  and  what  part  refused. 


1887  R.  S.  Sec.  7886;  1864  1st  Ses.  p. 
285,   Sees.    385,   386,   387. 

Chargring  the  jury:  Sec.  5448,  Sub 
6,  and  note. 

TRIAL,  INSTRUCTIONS:  In  crim- 
inal prosecutions,  as  in  other  cases, 
instructions  to  the  Jury  must  be  based 
upon  some  evidence  in  the  case.  If 
they  are  not,  when  requested,  they 
should  be  refused. — Territory  v.  Evens, 
2  Idaho,  391,  17  Pac.  139;  People  v. 
Winthrop.  118  Cal.  85,  50  Pac.  390;  and 
error  can  not  be  predicated  upon  the 
refusal  of  an  instruction  which  is  not 
applicable  to  the  veldence. — Chenzon 
V.  State  (Neb.).  76  N.  W.  1056:  to 
same  effect  in  Ransom  v.  State  (Tex. 
Cr.  App.),  49  S.  W.  582. 

To  predicate  error  on  the  omission 
to  more  fully  instruct  on  any  point  in 
a  case,  the  court  must  be  asked  to  give 
the  instruction  desired,  and  an  excep- 
tion must  be  taken  to  the  refusal  to  do 
so.—Rawlins  v.  State  (Fla.),  24  So.  65; 
to  same  effect  in  Joiner  v.  State  (Ga.), 
31  S.  E,  556.  Where  on  the  trial  of  a 
criminal  cause,  no  exceptions  were 
taken  to  the  instructions  at  the  time 
they  were  made,  an  assignment  of  er- 
ror that  the  trial  court  erred  in  givlnj^j 
certain  of  the  instruction  win  not  be 
considered. — People  v.  Biles,  2  Idaho, 
103,  6  Pac.  120.  When  only  a  part  of 
the  charge  to  the  Jury  ia  contained  in 
the  record,  an  exception  to  that  part 
on  the  ground  that  it  fails  to  instruct 
on  the  question  of  "reasonable  doubt" 
will  not  be  considered  unless  the  record 
shows  that  the  part  of  the  charge 
omitted  from  the  record  failed  to  in- 
struct upon  that  question. — State  v. 
Preston  (Idaho),  38  Pac.  694.  Where  on 
a  trial  for  ipurder  defendant  has  testi-v. 


fled  in  his  own  behalf,  error  can  not  be 
predicated  on  the  refusal  of  his  re- 
quested instruction  that  his  testimony 
is  entitled  to  the  same  credit  as  that 
of  any  disinterested  witness,  provided 
it  is  corroborated  hf  other  credible  and 
unimpeachable  evidence,  as  such  In- 
struction invades  the  province  of  the 
Jury. — People  v.  Pierson,  2  Idaho,  71. 3 
Pac.  688.  If  the  defendant  asks  the 
court  to  give  certain  instructions  pre- 
pared by  him,  and  the  same  contain 
the  law  of  the  case,  but  so  mixed  with 
erroneous  matter  that  they  are  calcu- 
lated to  mislead  the  Jury,  it  is  not  error 
fir  the  court  to  refuse  the  whole.— l*co- 
ple  V.  Buchanan,  1  Idaho,  681.  Where 
on  a  trial  for  assault  with  intent  to 
murder  it  does  not  appear  that  de- 
fendant requested  the  court  to  charge 
the  Jury  that  they  might  convict  of 
the  lesser  offense,  an  assignment  of 
error  predicated  on  the  court's  neg- 
lect so  to  charge  will  not  be  consid- 
ered on  appeal. — People  v.  Biles,  2 
Idaho,   103,   6  Pac.   120. 

Upon  the  trial  of  an  indictment  for 
murder,  it  is  the  duty  of  the  court  to 
give  an  instruction  to  the  Juruy,  if  re- 
quested, that  they  can  find  the  defend- 
ant guilty  of  a  less  grade  of  offense 
than  murder  in  the  first  degree,  if  war- 
ranted by  the  evidence;  and  a  rsfusal 
to  give  such  instruction  is  error.— Peo- 
ple V.  Dunn,  1  Idaho,  74.  On  a  trial  for 
murder,  error  can  not  be  predicated  on 
an  instruction  that  to  Justify  the  homi- 
cide there  must  be  danger  of  pcraonal 
Injury  or  fear  of  personal  injury  to 
that  extent  that  the  only  means  to 
avoid  a  loss  of  life  or  great  personal 
Injury  Is  to  kill  the  assailant— People 
Bernard,  2Idaho,  178,  10  Pac.  SO.  An 
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rtlon   to   the   jury   "that   If  they 

from  the  evidence  that  the  de- 
t  feloniously  took  possssion  of 
nited  State  mail,  or  any  part 
!,  by  force  or  intimidation  of  or 
carrier  of  the  mail,  then  the  fact 
bery  is  complete,"  is  simply  a 
on  of  the  term  robbery  as  ap- 
3  the  case.  It  is  not  erroneous. — 

States  V.  Mays,  1  Idaho,  763. 
on  a  trial  for  murder  the  entire 
le  is  that  of  eye  witnesses  to  the 
de,  error  can  not  be  predicated 
refusal  of  defendant's  requested 
tlon  that  if  the  evidence  intro- 
by  the  prosecution  to  establish 
lit  of  defendant  be  regarded  by 
y  as  circumstantial,  and  the  cir- 
.nces  by  themselves  doubtful,  the 
lUst  examine  and  inquire  very 
Into  the  adequacy  of  the  motive 
mmitting*  the  offense  charged. 
zti  instruction  is  not  pertiment  to 
dence  In  the  case. — People  v.  Ah 
Idaho,  47,  8  Pac.  10.  In  burglary 
;an  not  be  predicted  on  refusal 
endant's  requested  instruction 
the  Jury  was  In  doubt  upon  any 
il  fact  sought  to  be  proved  for 
Dsecutlon  they  should  give  the 
int  the  benefit  of  the  doubt  and 

as  such  instruction  would  re- 
he  Jury  to  acquit  in  case  of  any 
-People  V.  Stapleton  2  Idaho  49, 
6.  Charge  in  tho  prosecution  for 
•  that  malice  is  always  to  be  im- 
vhen  the  circumstances  of  the 
show  an  abandoned  and  a  ma- 
.  heart.  Is  unobjectionable.  Nor 
case  can  error  be  predicated  on 
ission  of  the  word  "all"  from  the 
tions:  "all"  being  used  In  the 
by  way  of  emphasis  only. — Peo- 
McDonald,  2  Idaho  14,  1  Pac. 
►n  a  trial  for  embezzlement  the 

is  proper  of  defendant's  re- 
1  Instruction  that  the  Jury  must 
If  they  believe  from  the  evi- 
that  the  circumstances  point  as 
y  to  some  other  person  as  be- 
ilty. — United  States  v.  Camp.  2 
215,  10  Pac.  226.  Erroneous  in- 
3n  that  one  who  abets  or  aids 
mission  of  crime,  thought  absent, 
e  prosecuted,  tried,  and  punished 
►rlncipal,  is  cured  by  other  in- 
sns  to  the  effect  that  before  they 
nvict  the  defendant,   they  must 

from  the  evidence,  beyond  a 
ible  doubt,  that  he  knowingly 
the  commission  of  such  offense 
ullty  purpose  and  intent. — State 
oran  (Idaho).  61  Pac.  1034.  In  a 
ition  for  rape,  an  instruction 
virtually  instructs  the  Jury  that 
ay  find  corroboration  of  the  tes- 

of  the  prosecutrix  in  her  own 
nts  is  misleading  and  amounts 
udlcal  error. — State  v.  Anderson 


(Idaho),  59  Pac.  180.  Where  the  record 
shows  that  all  instructions  given  were 
given  by  the  court,  and  does  not  show 
that  any  were  given  upon  request  or. 
suggestion  of  either  party,  the  pre- 
sumption is  that  all  the  Instructions 
were  grlven  by  the  court  upon  Its  own 
motion,  and  in  such  cases,  to  entitle  ex- 
ceptions thereto  to  be  heard,  the  record 
must  show  that  such  exceptions  were 
taken  before  verdict. — State  v.  Hurst 
(Idaho).  39  Pac.  554. 

DEGREE  OF  CRIME  TO  BE  SUB- 
MITTED TO  THE  JURY:  If  the  de- 
fendant admitted  the  killing  in  this 
case,  he  admitted  that  he  was  guilty  of 
murder,  if  he  was  not  insane;  and  It 
should  have  been  submitted  to  the 
Jury  under  proper  instructions,  to  say 
from  the  evidence  whether  the  crime 
was  murder  In  the  first  or  second  de- 
gree.— People  V.  Walter,  1  Idaho.  386. 
Under  act  January  14th.  1875.  Sec.  17. 
"Crimes  and  Punishment:"  act  pro- 
vides that  all  murder  which  shall  be 
committed  In  the  perpetration  or  at- 
tempt to  perpetrate  robbery  shall  be 
termed  murder  in  the  first  degree,  er- 
ror can  not  be  predicated  on  a  charge 
in  a  prosecution  for  murder  that  if  the 
Jury  believe  from  the  evidence  beyond 
a  reasonable  doubt,  that  the  killing 
was  perpetrated  while  the  defendant, 
either  by  himself  or  with  any  other 
person,  was  attempting  to  commit  a 
robbery,  then  they  may  find  defendant 
guilty  of  murder  in  the  first  degree. — 
People  V.  Mooney.  2  Idaho,  24,  2  Pac. 
876.  An  instruction  to  the  Jury  upon 
which  defendant  is  convicted  of  mur- 
der in  the  second  degree,  though  objec- 
tionable as  defining  murder  in  the  first 
degree,  is  suflflclent  to  sustain  the  ver- 
dict as  found. — Territory  v.  Evans,  2 
Idaho,  391,  17  Pac.  139.  In  a  trial  for 
assault  with  Intent  to  murder,  the  neg- 
lect of  the  trial  court  to  instruct  the 
Jury  that  they  may  find  the  defendant 
guilty  of  any  lower  offense  Included 
within  the  main  charges  can  not  be 
sustained  as  error,  where  the  record 
does  not  show  that  such  a  charge  was 
requested  by  defendant. — Aflflrming 
People  V.  Biles,  2  Idaho,  103,  6  Pac.  120; 
State  V.  White  (Idaho).  61  Pac.  517.  The 
finding  of  the  degree  of  murder  being, 
by  statute,  required  to  be  found  by  the 
trial  Jury,  it  Is  not  essential  that  the 
definitions  of  the  various  degrees 
should  be  stated  in  the  indictment.— 
State  V.  Ellington  (Idaho),  43  Pac.  60: 
overruling  People  v.  O'Callaghan.  2  Ida- 
ho. 143.  9  Pac.  414. 

NOTING  DEPOSITION  OF  RE- 
QUESTS: That  an  instruction  is  en- 
dorsed by  the  court.  "Given  as  Modi- 
fied." does  not  show  that  part  of  it  was 
refused,  so  as  to  require  the  court,  as 
provided  by  Pen.     Code,  Sec.  1127,  in 
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such    case,    to    make    an    endorsement  wise. — People  v.  Owens,  123  CaL  482, 66 

showing:  the  part  grlven  and  the  part  Pac.  251;  see  People  v.  Barthleman,  120 

refused,  as  the  modification  may  have  Cal.  7,  62  Pac.  112;  Pearce  v.  State  115, 

consisted  In  something:  added  by  the  Ala.  115,  22  So.  502. 
court  by  way  of  correction  or  other- 

Section  S480.  Jury,  DeliberatMMS  to  be  priTate:  Af- 
ter hearing  the  charge,  the  jury  may  either  decide  in  court  or  may 
retire  for  deHberation.  If  they  do  not  agree  without  retiring,  an 
officer  must  be  sworn  to  keep  them  together  in  some  private  and  con- 
venient place,  and  not  to  permit  any  person  to  speak  to  or  commu- 
nicate with  them,  nor  do  so  himself,  unless  by  order  of  the  court  or 
to  ask  them  whether  they  have  agreed  upon  a  verdict,  and  to  return 
them  into  court  when  they  have  so  agreed,  or  when  ordered  by  the 
court. 

1887  R.  S.  Sec.  7887 ;   1864  1st  Ses.  p.  summoningr  the  jurors  in  a  case  on  ac- 

285,  Sec.  388.  count    of    bias    should    not    be    ^ven 

REQUIREMENT  TO  KEEP  JURY  charge  of  the  Jury  on  their  retirement 
TOGETHER  IS  MANDATORY:  The  to  consider  the  verdict— People  v.  Fel- 
requireraent  of  this  section  that  the  lows  (Cal.),  54  Pac.  830. 
Jury  after  retiring  to  deliberate  shall  COMMUNICATION  BY  AND  WITH 
be  kept  together  is  mandatory,  and  a  JURORS:  It  is  error  to  allow  letters 
separation,  though  by  order  of  the  .addressed  to  Juror  and  a  newspaper 
court,  with  consent  of  the  defendant.  Is  to  be  delivered  to  him  after  the  Jury 
a  violation  of  the  requirement  and  viti-  have  retired,  without  defendant's  coll- 
ates a  conviction. — People  v.  Hawley,  sent. — State  v.  McCormlck  (Wash.),  64 
111  Cal.  78,  43  Pac.  404.  Pac.  764. 

CUSTODY,  OFFICER  IN  CHARGE: 
A  sheriff  who  has     disqualified     from 

Section  S48I.  Defendant  on  Bail  lHay  be  Commit- 
ted, when:  When  a  defendant  who  has  given  bail  appears  for 
trial,  the  court  may.  in  its  discretion,  at  any  time  after  his  appear- 
ance for  trial,  order  him  to  be  committed  to  the  custody  of  the  proper 
officer  of  the  county,  to  abide  the  judgment  or  further  order  of  the 
court,  and  he  must  be  committed  and  held  in  custody  accordingly. 

1887  R.  S.  Sec.  7888;   1864  1st  Ses.  p.  pursuant  to  an  order  of  the  court  und«r 

285,  Sec.  389.  this  section,  he  U  released  by  another 

Sureties  on  a  prisoner's  bail  bond  are  order,   made  without  their  application 

dischargred   where,  after  having  deliv-  or  knowledge,  and  escapes. — People  v. 

ered  him  into  the  custody  of  the  sheriff  McReynolds,  102  Cal.  808,  36  Pac.  590. 

Section  S483.  Prosecuting  Attorney  Failing  to  At- 
tend: If  the  prosecuting  attorney  fails  to  attend  at  the  trial  the 
court  must  appoint  some  attorney  at  law  to  perform  the  duties  of  the 
prosecuting-  attorney  on  such  trial. 

1887  R.  S.  Sec.  7889.  ployed  by  the  supervisors,  hut  the  Su- 
The  provisions  of  this  section  for  sup-  preme  Court  of  Idaho,  In  Conger  v. 
plying:  the  place  of  the  prosecuting  at-  Pac.  1064,  holds,  Huston,  J.,  dissenting, 
torney  by  appointment  of  the  court.  Board  of  Com'rs  of  Latah  County,  4S 
when  he  can  not  prosecute,  is  not  ex-  that  the  county  commissioners  are  not 
elusive.  If  hia  place  is  otherwise  sup-  nuthorlzed  to  employ  counsel  in  crlmi- 
plied  by  counsel  who  are  guilty  of  no  nal  cases  (counsel  in  this  case  were 
miscounduct  prejudicial  to  the  defend-  employed  to  assist  the  prosecuting  at- 
ant,  he  has  no  ground  of  complaint. —  torney),  but  see  State  v.  Cnimp  (Id- 
People  V.  Walters,  98  Cal..  138,  32  Pac.  aho),  47  Pac.  814. 
864.    In  this  case  the  counsel  were  em- 

CONDITCT  OF  THE  JURY. 

Sectton  S483.     Accomniodations    for    Jury:      A  room 
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be  provided  by  the  commissioners  of  each  county  for  the  use  of 
iry  upon  their  retirement  for  deliberation,  with  suitable  fumi- 
fuel,  lights  and  stationery.  If  the  commissioners  neglect,  the 
may  order  the  sheriff  to  do  so,  and  the  expenses  incurred  by 
n  carrying  the  order  into  effect,  when  certified  by  the  coun, 
county  charge. 

R.  S.  Sec  7900;  1864.  let  Ses.  p.  285.  Sec.  390. 

ction  S484.    mutt    be    ProTided    with    Food,  etc.: 

i  the  jury  are  kept  together,  either  during  the  progress  of  the 
)r  after  their  retirement  for  deliberation,  they  must  be  provided 
J  sheriff  at  the  expense  of  the  county,  with  suitable  and  sufficient 
and  lodging. 

R.  S.  Sec.  7901;  1864»  let  Sea.  p.  285.  Sec.  391. 

i^tioM  S48S.  l¥hat  Papers  Jury  may  Take:  Upon 
ig  for  deliberation,  the  jury  may  take  with  them  all  papers  (ex- 
lepositions)  which  have  been  received  as  evidence  in  the  cause, 
pies  of  such  public  records  or  private  documents  given  in  evi- 
as  ought  not,  in  the  opinion  of  the  court,  to  be  taken  from  the 
1  having  them  in  possession.  They  may  also  take  with  them 
Titten  instructions  given,  and  notes  of  the  testimony  or  other 
sdings  on  the  trial,  taken  by  themselves  or  any  of  them,  but 
taken  by  any  other  person. 

H.  S.  Sec.  7902;  1864.  1st  Ses  p.  case  in  the  examination  of  some  of  the 

!C.  392.  393.  witnesses.    The  provisions  of  this  sec- 

Y  MAY  TAKE  WHAT:      Since  tlon  are  not  mandatory.    It  directs  the 

•y  can  take  into  their  room  only  court  to  allow  the  Jury  to  take  with 

:tions  given,  and  have  no  knowl-  them  any  papers  received  as  evidence 

tf  instructions  which  have  been  which  may  be  of  service  to  them  In 

i,   the   court  need   not   state   to  making  up  their  verdict,  but  none  can 

ry  that  it  refuses  to  give 'certain  be    taken    without    permission    of   the 

:tions  asked  because   they  have  court. — People  v.  Cochran.  61  Cal.  548- 

ffiven   any   other   instructions. —  561.     Where  a  file  which  was  used  in 

V.   Barthleman.   120   Cal.   7,   52  evidence    on    the   trial,   and    examined 

12.    And  it  is  error  to  allow  the  by  the  jury,  was  conveyed  to  the  Jury 

»  take  with  them  instructions  re-  room  by  the  officer  who  had  them  In 

by  the  court;   but  a  party  can  charge   while   they   were   deliberating, 

•mplain  of  error  if  the  instruc-  but  no  change  is  alleged  to  have  oc- 

)e  those  asked  by  himself. — Peo-  curred  in  its  condition  or  appearance 

Cummings,  57  Cal.  88.  for  the  time  in  was  exhibited  to  the 

not  error  to  deny  the  requests  jury  in  evidence  to  the  time  when  it 

by  the  attorney  of  the  defendant  was  conveyed  to  them  by  the  officer. 

the  Jury,   upon   retiring  for  de  the  irregularity  will  be  disregarded. — 

ion,  take  with  them  the  diagram  People  v.  Page,  1  Idaho,  102-106. 
had  been  used  at  the  trial  of  the 

ction  S 186.     inay  Return  into  €oart  for  Informa- 

;  After  the  jur>'  have  retired  for  deliberation,  if  there  is  any 
reement  between  them  as  to  the  testimony,  or  if  they  desire  to 
formed  on  any  point  of  law  arising  in  the  cause,  they  must  re- 
the  officer  to  conduct  them  into  court.  Upon  being  brought 
:ourt,  the  information  required  must  be  given  in  the  presence 
•  after  notice  to,  the  prosecuting  attorney,  and  the  defendant  or 
►unsel,  or  after  they  have  been  called. 

R.  S.  Sec.  7903;  1864.  1st  Ses.  p.  INSTRUCTIONS  AFTER  SUBMIS- 

3C.  894.  SION  OP  CAUSE:  In  a  criminal  case. 
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where  the  Jury  asked  for  further  In-  having  retired  to  consider  their  ver- 

structions,  It  was  Immaterial  that  the  diet,  return  Into  court  and  request  to 

court   did   not   confine   himself   to   the  be  further  instructed  as  to  the  law  ol 

points     on     which     Information     was  the    case.    It   Is   error   per   se   for  the 

asked,  where  the  jury  could  not  have  court  to  Instruct  them  orally  without 

been    misled     thereby. — People  v.  Mc-  the  consent  of  the  respective  counseL- 

Kay  (Cal.).  55  Pac.  594.  People  v.  Hersey,  53  CaL  574. 
In  a  criminal  case.  If  the  Jury,  after 

SectUn  S4L87.  IV  Juror  Becomen  Sick,  may  be  Dii- 
charged:  If,  after  the  retirement  of  the  jury,  one  of  them  be  taken 
so  sick  as  to  prevent  the  continuance  of  his  duty,  or  any  other  acci- 
dent or  cause  occur  to  prevent  their  being  kept  for  deliberation,  the 
jury  may  be  discharged. 

1887  R.  S.  Ses.  7904;   1864,  1st  Ses.  p.  286,  Sec.  395. 

Section  5488.  IVot  to  be  Discharged,  when:  Except 
as  provided  in  the  last  Section,  the  jury  cannot  be  discharged  after 
the  cause  is  submitted  to  them  until  they  have  agreed  upon  their 
verdict  and  rendered  it  in  open  court,  unless  by  consent  of  both  par- 
ties entered  upon  the  minutes,  or  unless  at  the  expiration  of  such  time 
as  the  court  may  deem  proper,  it  satisfactorily  appears  that  there  i** 
no  reasonable  probability  that  the  jury  can  agree. 

1887  R.  S.  Sec.  7905;  1864,  1st  Ses.  p.  of  time  prescribed  by  law  for  keeping 

286,  Sec.  396.  the  Jury  together.    The  time  is  entirely 

DISCHARGE  OF  JURY  FOR  FAIL-  within    the    discretion    of    the   court- 

URE    TO   AGREE,    DISCRETION    OF  People  v.  Stock,  1  Idaho,  218.    The  es- 

COURT:     The  discharge  of  a  jury  by  sential  fact  upon  which  the  discharge 

reason  of  their  inability  to  agree  is  en-  of  the  jury  in  a  criminal  case  is  based, 

tlrely   within   the   sound   judgment   of  and  the  findings  of  the  court  thereon, 

the  court  and  the  Supreme  Court  will  must  be  entered  of  record. — State    v. 

not   reverse   a  judgment   of  the   court  Allen     (Kan.),     54     Pac.     1060.      And 

below  for  an  abuse  of  discretion  in  dis-  whether  the  jury  should  be  discharged 

charging  the  jury,  unless  it  is  afflrma-  for    inability    to    agree    Is    within  the 

tively  shown  by  the  record  that  there  sound  discretion  of  the  court. — State  v. 

has  been  such  an  abuse  of  discretion.  Stephenson  (S.  C),  32  S.  E.  305.    This 

Without  such  affirmative  showing,  the  discretion   is   not  an  absolute,  uncon- 

presumption  of  this  court  is  that  the  trolled  discretionary  power.    It  must  be 

jury    was    properly    and    legally    dis-  established  in  accordance  with  estab- 

charged. — State   v.  Jorgenson    (Idaho),  lished  legal  rules. — Ex  parte  McLaugb- 

32  Pac.  1129;  State  v.  Crump  (Idaho),  47  lin,  41  Cal.  211. 
Pac.  814.    There  is  no  particular  length 

Section  S489.     l¥hen  Cause  to  be  Tried  Again:      In 

all  cases  where  a  jury  are  discharged  or  prevented  from  giving  a  cer- 
dict  by  reason  of  an  accident  or  other  cause,  except  where  the  de- 
fendant is  discharged  from  the  indictment  or  information  during  the 
progress  of  the  trial  or  after  the  cause  is  submitted  to  them,  the  cause 
may  be  again  tried  at  the  same  or  another  term. 

1887  R.  S.  Sec.  7906;  1864,  1st  Ses.  p.  defendant,  and  does  not  entitle  him  to 

286,  Ses.  397,  "information,"  inserted  by  immunity  from  further  prosecution  for 

Commission:   see  Act  1891,  1st  Ses.  p.  the  same  offense. — Ex  parte  McLaugh* 

184.  lin,  41  Cal.  211.     But  if  while  the  Jury 

Jeopardy:      Sec.  5135  and  note,  also  is  out  deliberating  upon  their  verdict 

note  to  Sec.  5390.  in  a  criminal  case,  and  before  the  ex- 

DISCHARGB    OF    JURY,    EFFECT  piration  of  the  term,  the  Judge,  with- 

OF:  The  discharge  of  a  jury  impaneled  out  calling  the  Jury  into  court,  adjourns 

in  a  criminal  case,  without  the  consent  the  court  for  the  term.  It  is  equiyalent 

of  the  defendant  because,  after  mature  to  an  acquittal  of  the  defendant — Peo- 

deliberaticn,  they  are  unable  to  agree  pie  v.  Cage,  48  Cal.  323.    And  a  failure 

on  a  verdict,  is  not  an  acquittal  of  the  of  the  Jury  to  agree,  and  their  conae* 
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Ischarge  avoids  the  plea  of  once  that  they  ought  to  have  returned  such 

irdy,  and  the  case  is  not  taken  verdict  by  reason  of  the  state  of  the 

the  rule  by  the  fact  that  the  evidence. — People  v.  James,  97  Cal.  400, 

istructed  the  Jury  to  return  a  32  Pac.  317;  see  also  People  v.  Small- 

of  not  guilty,  nor  by  the  fact  ing,  94  Cal.  112,  29  Pac.  421. 

tion  S490.  Court  may  Adjourm  as  to  Other 
less  Daring  the  Absence  of  Jury:  While  the  jury 
>ent,  the  court  may  adjourn  from  time  to  time,  as  to  other  busi- 
)ut  it  must  nevertheless  be  open  for  every  purpose  connected 
he  cause  submitted  to  the  jury  until  a  verdict  is  rendered  or 
y  discharged. 

I.  S.  Sec.  7907;  1864,  1st  See.  p.  can  perform  the  acts  for  which  it  is. 
5.  398.  in  session.  It  is  kept  open  to  receive 
section  keeps  the  court  contin-  the  verdict  of  the  jury,  and  for  the  pur- 
session  until  the  Jury  have  re-  pose  of  receivingr  the  verdict  of  the 
iheir  verdict,  or  shall  have  been  Jury,  it  is  as  much  in  session  on  the 
?ed,  or  until  the  final  adjourn-  Sabbath  as  It  can  be  on  any  other  day 
!  the  term.  If  the  court  is  by  of  the  week. — Territory  v.  Milligan 
lession,  it  follows  that  the  court  (Okl.),  37  Pac.  1059. 

tion  S491.     Final  Adjournment:  A  final  adjoummenc 

court  discharges  the  jury. 

\.  S.  Sec.  7908;  1864,  1st  Ses.  p.  286,  Sec.  3:99. 

tion  S493.  When  Counties  are  Joined  for 
;ial  Purposes:  When  two  or  more  counties  are  joined  for 
1  purposes,  the  expense  of  the  trial  of  a  cause  must  be  paid  by 
mty  where  the  offense  is  alleged  to  be  committed. 

il.  S.  Sec.  7909;  1864,  1st  Ses.  p.  286.  Sec.  400. 
THE  VERDICT. 

tion  S493.  Return  of  Jury:  When  the  jury  have 
upon  their  verdict  they  must  be  conducted  into  court  by  the 
having  them  in  charge.  Their  names  ipust  then  be  called, 
all  do  not  appear,  the  rest  must  be  discharged  without  giving 
ict.  In  that  case  the  action  may  be  again  tried  at  the  same,  or 
r  term. 

t  S.  Sec.  7915;  1864,  1st  Sec.  p.  After  a  sealed  verdict  was  returned  but 

.  401.  before  It  was  open,  one  of  the  Jury  be- 

:rvING  THE  VERDICT  OF  A  came  insane.     The  court  received  the 

The  irregularity  of  receiving  verdict  In  the  presence  of  the  rest  of 

:t  In  a  criminal  case,  without  the  Jury,  and  denied  a  request  to  have 

ling  over  the  names  of  the  ju-  them  polled.     Held,  error,  and  that  a 

es  not  prejudice  a  defendant,  if  venire    de   novo   should   be    granted. — 

r  were  all     present     and     had  Norvell  v.  Deval,   50  Mo.   272,   11  Am. 

-People  V.  Rodundo,  44  Cal.  538.  Rep.  413. 

tion  S494.     Appearance  of  Defendant:      If  indict- 
informed  against   for  a   felony,   the  defendant  must,   before 
•diet  is  received,  appear  in  person.     If  for  a  misdemeanor,  the 
may  be  rendered  in  his  absence. 

I.  S.  Sec.  7916;  1864,  1st  Ses.  p.  verdict  is  rendered.     If  the  verdict  Is 

.  402,  "or  Informed  against,"  in-  received  in  his  absence.  It  is  not  valid.— 

y  Commission;  see  Act  1891,  Ist  People  v.  Beauchamp,  49  Cal.  41;   and 

184.  his    right    to    be    present    can    not    be 

ENCE  OF  DEFENDANT:     In  waived  by  counsel.— Green  v.  People,  ?. 

or  felony,  the  prisoner  must  be  Colo.  68;   but  If  the  defendant  is  ab- 

lly  present   in   court  when   the  sent    from    th©   court   room    when    the 
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Jury  render  a  verdict  of  gruilty,  but 
returns  immediately  after,  and  before 
the  Jury  is  discharged,  and  it  does  not 
appear  that  he  was  prejudiced  by 
reason  of  his  absence,  the  verdict  is  not 
Invalidated  thereby. — People  v.  Miller, 
33  Cal.  99.  The  fact  that  the  defandant 
was  not  present  at  the  time  the  Jury 
was  discharged,  his  presence  having 
been  waived  by  his  counsel,  does  not 
affect  the  question  of  his  Jeopardy,  as 
his  objection  to  the  discharge  of  the 
Jury  at  that  time  could  not  have  de- 
feated the  validity  of  the  court's  ac- 
tion.— People  V.  Smalling,  94  CaL  112, 


29  Pac.  421.  The  necessity  of  the  pe^ 
sonal  presence  of  the  accused  in  crim- 
inal proceedings  is  discussed  at  length 
in  a  note  to  Warren  v.  State,  68  Am, 
Dec.  at  page  219.  The  record  in  the 
prosecution  for  felony  sufficiently 
shows  that  the  defendant  was  present 
in  court  when  the  verdict  against  him 
was  received,  if  it  recites  that  the  par- 
ties, and  their  attorneys,  were  present 
at  every  stage  of  the  proceedings  and 
that  upon  the  discharge  of  the  Jury,  the 
defendant  was  remanded  to  the  custody 
of  the  sheriff. — People  v.  Jung  Quang 
Sing,  70  Cal.  469. 


Section  549S.  Jury  must  Declare  Verdict:  When  the 
jury  appear  they  must  be  asked  by  the  court,  or  clerk,  whether  they 
have  agreed  upon  their  verdict,  and  if  the  foreman  answers  in  the  af- 
firmative, they  must,  on  being  required,  declare  the  same. 


1887  R.  S.  Sec.  7917;  1864,  1st  Ses.  p 
287,  Sec.  403. 

READING  VERDICT:  Upon  a  trial 
for  burglary,  when  the  Jury  came  into 
court  and  their  names  were  called,  the 
court  asked  the  jury  if  they  had  agreed 
upon  a  verdict,  and  the  foreman  an- 
swered that  they  had,  and  handed  a 
paper  to  the  court;  and  the  court 
looked  at  the  paper  and  handed  it  to 
the  clerk,  saying:  "Mr.  Clerk,  record 
the  verdict."  The  defendant  asked 
that  the  verdict  be  read  before  it  was 
recorded,  the  court  refused  the  request, 
and  the  defendant  excepted.  The  clerk 
copied  the  verdict  into  the  permanent 
minutes  of  the  court,  read  it  to  the 
jury  and  asked:  "Gentlemen  of  the 
Jury,  is  this  your  verdict?"  some  of 
the  jurors  answered  "Yes,"  and  none 
expressed  any  dissent.  The  court  then 
directed  the  clerk  to  poll  the  jury.  The 
clerk  thereupon  asked  each  juror:  "Is 
this  your  verdict?"  And  each  answered 
in  the  affirmative,  and  the  jury  were 
then  discharged.  Held:  There  was.  In 
the  course  pursued  by  the  court,  a  pal- 
pable  irregularity,   but    the   defendant 


had  not  been  prejudiced  in  any  sub- 
stantial right.  This  exception  was  sim- 
ply on  the  order  of  procedure,  no  refer- 
ence being  made  to  any  substantial 
right  claimed  by  the  defendant  of 
which  he  might  be  deprived  by  the  ac- 
tion of  the  court. — People  v.  Nichols,  62 
•Cal.  518;  People  v.  SmaUlng.  94  CaL  lU 
29  Pac.  421. 

VERDICT  WHEN  FINAL:  The de- 
termination  of  a  jury,  although  fonnal- 
ly  stated  in  a  verdict,  and  signed  and 
sealed,  is  not  final  but  remains  within 
the  control  of  the  jury,  and  is  subject 
to  any  altertion  or  amendment  by  the 
jurors  until  it  is  actually  rendered  io 
court  and  recorded,  and  up  to  that 
time,  any  member  of  the  Jury  is  at  lib- 
erty to  withdraw  his  consent  from  a 
verdict  previously  agrreed  upon.— 
Bishop  V.  Mugler,  33  Kan.  145,  6  Pac. 
756;  Owens  v.  Southern  R.  Co.  123  N.  C. 
183,  31  S.  E.  383.  There  Is  no  legal  ver- 
dict but  a  public  verdict,  delivered 
openly  in  court  and  until  it  is  received, 
and  recorded,  the  jurors  may  alter  it— 
Root  V.  Sherwood,  6  John.  68,  5  Am. 
Dec.  191. 


Section  5496.  Verdict,  Kind  of:  The  jury  may  render  a 
general  verdict,  or,  when  they  are  in  doubt  as  to  the  legal  effect  cf 
the  facts  proved  they  may,  except  upon  an  indictment  or  information 
for  Hbel,  find  a  special  verdict. 


1887  R.  S.  Sec.  7918;  1864  1st  Ses.  p. 
287,  Sec.  404,  "or  information,"  inserted 
by  Commission;  see  Act  1891  1st  Ses. 
p.  184. 

KIND  OF  VERDICT  TO  BE  REN- 
DERED: The  court  can  not  direct 
a  jury,  in  a  trial  for  larceny  to  render 
a  special  verdict,  but,  upon  the  request 
of  either  party,  it  should  instruct  them 
they  have  the  discretion  to  render 
either  a  general  or  special  verdict. — 
People  v.  Antonio,  27  Cal.  404. 

FORM  OF  VERDICT:    It  is  not  pre- 


judicial error  to  give  the  jury  forms 
of  verdict  for  acquittal,  manslaughter, 
and  murder  in  the  first  degree,  but  not 
for  murder  in  the  second  degree:  that 
degree  being  properly  submitted  to  the 
jury  in  the  charge.  The  law  makes  it 
no  part  of  the  duty  of  the  judge  to 
furnish  forms  of  verdict  to  the  jury, 
but  the  latter  are  presumed  to  be  able 
to  formulate  their  own  conclusioitf' 
Where,  therefore,  the  jury  has  been 
properly  instructed  as  to  the  different 
degrees  of  the  offense,  it  most  be  pv*- 


ZXZJ 


THE  TRIAL,  THE  VERDICT 


820 


tbat.  If  their  conclusion  called  ask  for  It.  or  write  one  for  themselves. 
>nn  of  verdict  with  which  they  —People  v.  HUl.  116  Cal.  662.  48  Pac. 
ot  furnished,  they  would  either      711. 

tion  5497.  General  Verdict:  A  general  verdict  upon 
of  not  guilty  is  either  **guilty'*  or  **not  guilty,"  which  im- 
a  conviction  or  acquittal  of  the  offense  charged  in  the  indict- 
DT  information.  Upon  a  plea  of  a  former  conviction  or  acquit- 
the  same  offense,  it  is  either  **for  the  people"  or  "for  the  de- 
it."  When  the  defendant  is  asquitted  on  the  ground  that  he 
isane  at  the  time  of  the  commission  of  the  act  charged,  the 
t  must  be  **not  guilty  by  reason  of  insanity."  When  the  dc- 
it  is  asquitted  on  the  ground  of  variance  between  the  indict- 
or  information  and  the  proof,  the  verdict  must  be  "not  guilty 
son  of  variance  between  indictment  or  information  and  proof." 

R.  a  Sec.  7919;    compiled  laws       131  111.  694.  9  L.  R.  A.  182.    A  verdict 


421.  Sec.  403.  *'or  information." 
i  by  Commission;   see  Act  1891 
1.  p.  184. 
ERAL.    VERDICT:      A    general 

of  sruilty  imports  a  conviction 

offense  charged  in  the  indlct- 
•St  Clair  v.  United  States.  164 
34.  38  L.  Ed.  936.  A  verdict  in 
nal  case  must  contain  either  in 
»r  by  reference  to  the  indict- 
svery  element  of  crime. — People 
mings.  117  Cal.  497,  49  Pac.  576. 
'e.  in  an  indictment,  the  defend- 
s  well  charged  with  assault,  but 
h  murder,  a  verdict  which  finds 
ilty  as  charged,  relates  only  to 
bich  is  well  charged,  and  upon 
mishment  of  death  can  not  be 
ed.— Ball  v.  United  States.  140 
L18.   35   L.  Ed.   377.    But   it  was 

People  V.  Turner.  113  Cal.  278. 
.  331.  that  on  a  trial  of  an  in- 
it  in  two  counts,  the  first  charg- 

dcfendant  with  making  a  forg- 
trument,  and  the  second  with 
ff  the  same,  where  it  appeard 
e  first  count  was  fatally  defec- 

was  error  to  overrule  a  motion 

St  of  judgment  entered  upon  a 

verdict   of   guilty.     A   general 

of  guilty  is  sufficient  under  an 
lent  charging  the  same  offense 
»ral  counts,  although  some  of 
tiarge  a  felony  and  others  a  mis- 
lor;  at  least  where  each  count 
Justify  the  punishment  inflicted 
ae  of  them  charged  an  infamous 
. — Herman  v.  People  of  Illinois, 


finding  "the  defendant"  guilty,  with- 
out specifying  any  person  by  name,  is 
not  void  for  uncertainty,  where  but 
one  person  was  put  upon  trial,  al- 
though several  others  were  indicted 
with  him. — Hronek  v.  People  of  Illi- 
nois. 134  111.  139,  8  L.  R.  A.  837.  Where 
on  a  trial  of  an  indictment  charging 
defendant  with  forgery  and  with  hav- 
ing suffered  a  prior  conviction  of  lar- 
ceny, the  jury  returned  a  verdict  of 
"guilty  as  charged,"  and  the  court 
imposed  the  maximum  penalty  for  for- 
gery, it  will  be  presumed  that  the 
court  treated  the  verdict  as  finding 
agalnrt  the  defendant  on  the  issue  of 
prior  conviction. — People  v.  Eppinger, 
109  Cal.  294,  41  Pac.  1037.  The  follow- 
ing verdict  was  held  sufficient  to  sus- 
tain the  judgrment,  to- wit:  "We.  the 
jury  in  the  above  entitled  cause,  find 
the  defendant  guilty  of  being  a  vagrant 
at  the  time  charged  in  the  complaint." 
The  form  of  said  verdict  did  not  pre- 
judice or  tend  to  prejudice  the  defend- 
ant in  any  substantial  right,  hence 
should  not  be  held  invalid  because  of 
any  surplusage  it  contains. — State  v. 
Preston  (Idaho).  38  Pac.  694.  Assault 
with  intent  to  commmit  murder  is  not 
divided  into  degrees,  and  the  general 
rule  Is,  that  a  verdict  of  guilty  is  a 
conviction  upon  every  material  allega- 
tion in  the  information. — People  v. 
West.  73  Cal.  345.  14  Pac.  848,  citinng 
People  v.  March.  6  Cal.  543;  see  Peo- 
'^le  V.  Olwell,  28  Cal.  456;  Ex  parte 
Brown,  68  Cal.  176,  8  Pac.  829. 


^tion  S498.  Special  Yerdii*t:  A  special  verdict  is  that 
lich  the  jury  find  the  facts  only,  leaving  the  judgment  to  the 
It  must  present  the  conclusions  of  fact  as  established  by  the 
ice.  and  not  the  c\'i(lence  to  prove  them,  and  these  conclusions 
t  must  be  so  presented,  as  that  nothing  remains  to  the  court  but 
w  conclusions  of  law  upon  them. 

R.  S.  Sec.  7920;   1864  1st  Ses.  p.    287.  Sec.  406. 
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Section  S499.     Special  Yerdict,  how  Rendered:    The 

special  verdict  must  be  reduced  to  writing  by  the  jury,  or  in  their      | 
presence  entered  upon  the  minutes  of  the  court,  read  to  the  jury  and 
agreed  to  by  them,  before  they  are  discharged. 

1887  R.  S.  Sec.  7921;   1864  1st  Ses.  p.  Verdict,  when  final:    See  note  to  Sec 

287,   Sec.   407.  5495. 

Section  SSOO.  Verdict,  Form  of:  The  special  verdict 
need  not  be  in  any  particular  form,  but  is  sufficient  if  it  present  intel- 
ligibly the  facts  found  by  the  jury. 

1887  R.  S.  Sec.  7922;   1864  1st  Ses.  p.287,   Sec.   408. 

Section  SSOt.    Judgment    on  Special  Yerdict:      The 

court  must  give  judgment  upon  the  special  verdict  as  follows: 

1.  If  the  plea  is  not  guilty,  and  the  facts  prove  the  defendant 
guilty  of  the  offense  charged  in  the  indictment  or  infoniiation  or  of 
any  other  offense  of  which  he  could  be  convicted  under  that  indict- 
ment or  information  judgment  must  be  given  accordingly.  But  if 
otherwise,  judgment  of  acquittal  must  be  given; 

2.  If  the  plea  is  a  former  conviction  or  acquittal  of  the  same 
offense,  the  court  must  give  judgment  of  acquittal  or  conviction,  as 
the  facts  prove  or  fail  to  prove  the  former  conviction  or  acquittal. 

1887  R.  S.  Sec.  7923:   1864  1st  Ses.  p.  on   the   latter   plea,   unless   the  record 

287,  Sec.  409,  "information,"  inserted  by  shows    that    it    was    waived    or   wlth- 

the  Commission;  see  Act  1891  1st  Ses.  drawn.— People  v.  Tucker,  115  Cal.337r 

p.  184.  47  Pac.  Ill;  citing  People  v.  Kinsey,  51 

Where  defendant  pleads  "not  guilty"  Cal.    278;    People    v.    Helbing;   69  Cal- 

and   "once   in  Jeopardy,"   a   conviction  567;   People  v.  Fuqua,  61  CaL  877. 
will  be  set  aside  if  the  jury  fail  to  find 

Section  S509.  When  Verdict  Defect  ire:  If  the  jury  dc^ 
not,  in  a  special  verdict,  pronounce  affirmatively  or  negatively  on  thc^ 
facts  necesary  to  enable  the  court  to  give  judgment,  or  if  they  fine(M 
the  evidence  of  facts  merely,  and  not  the  conclusions  of  fact,  ivoixM 
the  evidence,  as  established  to  their  satisfaction,  the  court  must  or- 
der a  new  trial. 

1887  R.  S.  Sec.  7924;   1864  1st  Ses.  p.  287,   Sec.   410. 

Section  SS03.  Jury  to  Find  Degree  of  €rinie:  When- 
ever a  crime  is  distinguished  into  degrees,  the  jury,  if  they  convict" 
the  defendant,  must  find  the  degree  of  the  crime  of  which  he  is  guilty- 

1887   R.   S.   Sec.   7925;    1875   compiled  the  verdict  fails  to  find  the  degree  o/ 

laws,  p.  422,  Sec.  409.  the   crime   of  which   the   defendant  is 

DEGREE  OF  GUILT:  The  provis-  guilty,  he  is  not  entitled  to  a  discharge 
ions  of  this  section  providing  that  but  merely  to  a  new  trial. — People  v. 
whenever  a  crime  is  distinguished  into  Bannister,  supra.  Where  the  Indict- 
degrees,  the  jury,  if  they  convict,  must  ment  for  murder  in  the  first  degree  Is 
find  the  degree  of  which  defendant  is  defective  in  that  it  does  not  allege 
guilty,  the  jury  are  not  excused  from  that  the  killing  was  deliberate  and  pre- 
finding  the  degree  though  the  indict-  meditated,  as  required  by  the  statute, 
ment  was  for  burglary,  of  which  there  iind  the  verdict  is  guilty  in  the  first  de- 
are  but  two  degrees,  and  the  court  in-  gree,  such  an  indictment  being  suffl- 
structed  that  if  the  jury  found  de-  dent  to  charge  a  second  degree,  on 
fendants  guilty,  they  could  find  them  appeal  the  verdict  will  be  deemed  s 
guilty  of  no  higher  offense  than  bur-  veridct  of  guilty  in  the  second  degree, 
glary  in  the  second  degree. — People  v.  and  the  juudgment  of  the  oourt  below 
Bannister  (Cal.),  34  Pac.  710;  People  v.  will  he  modified  accordingly. — ^People 
CornweU    (Cal.),    35    Pac.    566.     Where  v.  OCallaghan,  2  Idaho*  X48,  9  Fwfi,  41i 
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information  for  an  attempt 
burglary  fails  to  specify  the 
he  crime  charged  by  alleging 
le  attempt  was  made  in  the 
)r  at  night  time,  the  verdict 
ion  must  find  the  degree  of 
hich  the  defendant  is  guilty; 
rdict  of  "guilty  as  charged" 
»nt  under  this  section. — Peo- 
rers,  73  Cal.  580,  15  Pac.  293. 

no  degrees  in  the  crime  of 
eny;  where  an  information 
e  defendant  with  grand  lar- 
king property  from  the  per- 
>ther,  a  verdict  of  guilty  is 
-People  V.  Price.  67  CaL 
.  745.  Where  the  informa- 
es  burglary  in  the  first  de- 
rdict  finding  the  defendant 
charged,   without   specifying 

of  burglary  of  which  they 
lefendant  guilty,  is  fatally 
and    no    Judgment    can    be 


legally  entered  thereon.  But  if  the  in- 
formation also  charges  larceny  in  a 
dwelling  house,  on  which  there  are  no 
degrees,  a  verdict  that  he  was  guilty 
as  charged  is  valid  and  a  separate 
judgment  entered  thereon  may  be 
sustained. — State  v.  Treadwell,  54  Kan. 
513.  38  Pac.  813;  State  v.  Pickering,  57 
Kan.  326,  46  Pac.  314.  Where  the  evi- 
dence shows  a  case  of  murder  in  the 
first  degree  and  the  jury  under  proper 
instructions  find  the  defendant  guilty 
in  a  lesser  degree,  the  verdict  will  not 
be  disturbed.— State  v.  Hardy  (Idaho), 
42  Pac.  507.  Notwithstanding  the 
crime  charged  in  the  indictment  may 
be  murder  in  the  first  degree,  a  verdict 
that  the  jury  find  the  defendant  guilty 
of  the  crime  charged  in  the  indictment, 
is  not  such  a  designation  of  the  degree 
of  murder  as  the  statute  requires. — 
People  V.  Campbell,  40  Cal.  129;  People 
v.  Hyndman,  99   Cal.   1,   33  Pac.  782. 


»n  SS04.    Jury  IHay  €onTict  of  JLetser  Oflbnte: 

may  find  the  defendant  guilty  of  any  offense,  the  commis- 
hich  is  necessarilly  included  in  that  with  which  he  is  charged 
ictment  or  information,  or  of  an  attempt  to  commit  the  offense. 


5.  Sec.  7926;   1864  1st  Ses.  p. 

1,  "or  information,"  inserted 
ssion;   see  Act  1891  1st  Ses. 

T  MUST  SHOW  CHARAC- 
FFENSE:  On  an  indictment 
ault  with  intent  to  commit 
hen  any  less  degree  of  of- 
und  by  the  jury,  the  verdict 
the  character  of  the  offense 
ind  the  judgment  must  not 
:  warranted  by  the  verdict. — 
Cozad,  1  Idaho,  167.  Under 
ent  charging  murder  in  the 
;,  the  finding  of  the  jury  of 
of  guilty  of  manslaughter 
and  in  accordance  with  the 
of  this  section. — In  re  Alcorn 
\  Pac.  561.  Where  the  evi- 
e  prosecution  upon  an  infor- 
assault  with  intent  to  mur- 
ses  an  assault  with  a  pen 
3lade  of  which  was  three  or 
one-half  inches  in  length, 
^fendant  denies  an  assault, 
3  Justified  in  refusing  an  in- 
hat  a  conviction  could  not 
for  a  simple  assault  under 

n  S305.  Verdict  as  to  Some  Defendants,  and 
r  Trial  as  to  Others:  On  an  indictment  or  informa- 
ist  several,  if  the  jury  cannot  agree  upon  a  verdict  as  to  all, 
render  a  verdict  «is  to  those  in  regard  to  whom  they  do 
which  a  ju(l<^ment  must  be  entered  accordingly,  and  the 
the  others  may  be  tried  by  another  jury. 

;.  Sec.  7927:   1864  1st  Ses.  p.       by  Commission;   see  Act  1891  Ist  Ses. 

2,  "or  information,"  inserted       p.  184. 


the  the  provisions  of  this  section,  since 
said  section  contemplates  a  conviction 
for  such  an  affense  only  when  the  evi- 
dence is  insufilcient  to  justify  a  con- 
viction for  the  greater  offense. — People 
V.  McNutt,  93  Cal.  658,  29  Pac.  243; 
State  V.  Alcorn  (Idaho),  64  Pac.  1014. 
NEW  TRIAL:  A  new  trial  can  not  be 
granted  on  motion  of  the  defendant,  on 
a  conviction  of  manslaughter,  under  an 
information  for  murder,  on  the  ground 
that  the  evidence  establishes  murder 
and  not  manslaughter;  the  jury  having 
the  power  under  this  section  to  convict 
of  any  crime  necessarily  included  in 
the  one  charge,  and  the  error,  if  any, 
not  being  prejudicial  to  the  defendant, 
—People  V.  Muhlner,  115  Cal.  303,  47 
Pac.  128.  The  fact  that  the  judgment 
of  conviction  of  the  lower  offense  was 
set  aside  and  a  new  trial  granted,  at 
the  instance,  of  defendant,  does  not 
entitle  the  state  to  place  him  on  trial 
for  the  second  time  for  the  higher 
offense.— People  v.  Gordon,  99  Cal.  227, 
33  Pac  901;  People  v.  Muhlner,  supra; 
In  re  Bennett,  84  Fed.  Rep.  326;  Con- 
tra Bohanan   v.   State,   18   Neb.   57. 
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Where  three  criminal  cases  are  con-  159  U.  S.  682,  40  L.  Ed.  305.  A  j 

solidated  and  tried  together,  It  is  error  find  a  verdict  of  sruilty  or  not  i 

in  the  court  to  instruct  the  jury  that  to  part  of  defendants  jointly  ti 

they  could  not  find  a  verdict  as  to  some  criminal  case,  and  disasrreee  a 

of  the  defendants,  and  disagrree  as  to  others. — Id. 
the  others. — Bucklin  v.  United  States, 

Section  SSOe.  l¥heift  Court  iTIay  Direct  a  Reci 
eration:  When  there  is  a  verdict  of  conviction,  in  whicl 
pears  to  the  court  that  the  jury  have  mistaken  the  law,  th 
may  explain  the  reason  for  that  opinion  and  direct  the  jury  tc 
sider  their  verdict,  and  if,  after. the  reconsideration,  they  ret 
same  verdict,  it  must  be  entered;  but  when  there  is  a  verdict 
quittal,  the  court  cannot  require  the  jury  to  reconsider  it 
jury  render  a  verdict  which  is  neither  general  nor  special,  th 
may  direct  them  to  reconsider  it,  and  it  cannot  be  recorded  ur 
rendered  in  some  form  from  which  it  can  be  clearly  understood 
intent  of  the  jury  is  either  to  render  a  general  verdict  or  to  i 
facts  specially  and  to  leave  the  judgment  to  the  court. 

1887  H.  S.  Sec.  7928;  1864  1st  Ses.  p.  charged,  and  have  dispersed  i 

288,   Sees.   413,   414.  cording  of  their  verdict,  the  c 

INFORMAL  VERDICT:  An  informal  the  court  and  jury  over  the  \ 

verdict  in  a  criminal  case  is  sufficient  ut  an  end;  and  a  subsequent 

if  it  can  be  clearly  understood  as  be-  the    court,    directing    them    tc 

ing  a  general  verdict  of  guilty  or  not  called,   and   set  aside   prevlou 

guilty. — People  v.  McCarty,  48  Cal.  567;  discharging    them    and    direc 

People  V.  Perdue,  49  Cal.  425.  verdict  to  be   recorded,  and 

AMENDMENT  OF  VERDICT:    It  is  quent    instruction    to    them    t 

the  duty  of  the  court  to  look  after  the  their  verdict  by  fixing  the  d 

form  and  substance  of  a  verdict,  so  as  the   crime,   and   a   subsequent 

to    prevent   a    doubtful   or   insufficient  rendered    accordingly,    are    m 

finding  from   passing  into  the  records  People  v.  Lee  Yune  Chong,  94 

of  the  court,  and  for  that  purpose,  the  29    Pac.    776.     When    a    jury 

court  can  at  any  time,  while  the  Jury  into   court  an   informal,   insei 

is  before  it,  and  under  its  control,  see  repugnant  verdict,  or  one  th< 

that  the  verdict   is  amended   in   form  responsive    to    the    issues    si 

so  as  to  meet  the  requirements  of  the  they  may  be  directed  by  the 

law. — People  v.  Jenkins,  56  Cal.  5;  Peo-  reconsider  It,  and  present  a  > 

pie   V.   Bidleman,    104   Cal.    608-615,    38  proper  form.    The  court  shoi; 

Pac.  502.   And  the  direction  to  the  jury  ever,    use   great   caution,    and 

by  the  court  that  there  is  an  informal-  timate  to  the  jury  the  kind  c 

ity  in  their  verdict  and  that  they  shall  in   substance  that  should  be 

retire   and   correct   it,   need   not   be    in  —Grant  v.  State,  33  Fla.  291,  2: 

writing.— People  v.  Bonney,  19  Cal.  427;  T23. 

Grant  v.  State,  33  Fla.  291,  23  L.  R.  A.  An  exhaustive  note  will  be  i 

723;    Jenkins   v.   State,   35   Fla.   835,   48  der  this  case  as  reported  In 

Am.   St.  Rep.   295;    State  v.  Potter,   15  A.   entitled,    "Correction   of  V 

Kan.    316.    But,    where   the   jury   have  Criminal  Cases." 
rendered  a  verdict,  and  have  been  dls- 

Scction  S507.    Judgment  on   Infornial  Yerdic 

the  jury  persist  in  finding  an  informal  verdict,  from  which,  h 
it  can  be  clearly  understood  that  their  intention  is  to  find  in  : 
the  defendant  upon  the  issue,  it  must  be  entered  in  the  t 
which  it  is  found,  and  the  court  must  give  judgment  of  a 
But  no  judgment  of  conviction  can  be  given  unless  the  jury  e 
find  against  the  defendant  upon  the  issue,  or  judgment  i 
against  him  on  a  special  verdict. 

1887  R.  S.  Sec.  7929;   1864  1st  Ses.  p.  Informal  verdict:      See  not 

288,  Sec.  415.  ceding  section. 
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rdict     of     involuntary     man-  English  y.  State,  105  Ga.  616,  81  S.  E. 

r,"   upon   an     indictment     for  448;    see   also   Mayfleld    v.    State,    101 

Is  too  vague  and  uncertain  to  Tenn.  673,  49  S.  W.  742. 
a    Judgment    of    any    kind. — 

ion  S508.  l¥hen  Verdict  is  Rendered,  Jury  may 
•lied  at  Request  of  JEitlier  Party:  When  a  verdict  is 
:d,  and  before  it  is  recorded,  the  jury  may  be  polled,  at  the 
of  either  party,  in  which  case  they  must  be  severally  asked 
r  it  is  their  verdict,  and  if  any  one  answers  in  the  negative, 
y  must  be  sent  out  for  further  deliberation.  Provided,  That 
;s  of  misdemeanor  if  five-sixths  answer  in  the  affirmative, 
e  verdict  shall  be  recorded. 


n  7930  R.  S.  as  amended  by  the 
1891,  is  clearly  contrary  to  the 
ns  of  the  Constitution.  Art.  I, 
7,  so  far  as  relates  to  felonies. 
7930  of  the  Revised  Statutes 
mded  in  connection  with  amend- 
3  Section  7781;  but  in  making 
^ndmcnts  to  Section  7930,  the 
re  seeems  to  have  overlooked 
the  provision  of  the  constitu- 
)ve  cited  relating  to  felonies, 
imission  have  replaced  Section 
ding  as  a  proviso  thereto,  the 
ent  of  1891,  but  limiting  it  tD 
manors. 

TNG  THE  Jl^RY:  Before  a  ver- 
irned  by  a  jury  in  cases  of  fel- 


ony Is  complete,  it  must  be  accepted  by 
the  court  for  record.  At  any  time  after 
the  verdict  is  returned  into  court,  and 
before  It  is  accepted  by  the  court  for 
record,  the  accused  has  the  right  to 
have  the  Jury  polled  In  order  to  ascer- 
tain If  the  verdict  offered  is  unani- 
mous, anrl  in  the  absence  of  the  pollling 
of  the  jury,  any  member  thereof  has  a 
right  suo  sponte  to  recede  from  the 
verdict  agreed  upon  at  any  time  before 
it  is  accepted  for  record. — Grant  v. 
State,  33  Fla.  291,  23  L.  R.  A.  723.  The 
court  need  not  poll  the  jury  on  its  own 
motion. — State  v.  Burns  (Mo.),  49  S. 
W.  1005;  see  also  McAlpine  v.  State, 
117  Ala.  93,  23  So.  130. 


{•n  5300.  Recordinf^  the  Yerdiet:  When  the  ver- 
^en  is  such  as  the  court  may  receive,  the  clerk  must  immedi- 
ecord  it  in  full  upon  the  minutes,  read  it  to  the  jury,  and  in 
f  them  whetlier  it  is  their  verdict.  If  any  juror  disagree,  the 
List  be  entered  u])on  the  minutes  and  the  jury  again  sent  out; 
no  disagreement  is  expressed,  the  verdict  is  complete,  and  the 
list  be  discharged  from  the  case. 

931;    1864  1st  Ses.  p. 


l.  S.  Sec 

:.    417. 

t,  when  finnl 


See  note  to  Sec. 


RDING  A  VERDIOT:  At  com- 
',  the  verdict  of  a  jury  In  cases 
y  v.'as  pronounce!  in  open 
nd  then  entered  on  record  by 
:,  and  after  this  affirmed  by  the 
iry,  when  It  became  complete. 

V.  State,  33  Fla.  291.  23  L.  R. 
In  Territory  v.  Milligan,  2  Okl. 
*ac.  10.=)9,  under  a  statute  iden- 
h  the  above  section,  it  was  held 
lere  the  trial  court  received 
tten  verdict  of  the  jury,  and 
e  was  thereaftr^r  read  to  them 
clerk,  and  the  judgo  inquired 
ury  if  that  was  thf^ir  verdict, 
y  answered  in  the  affirmative^, 
•rward  the  jury  was  polled  by 
?e,  each  Juror  answering  that 
let  so  read  was  his  verdict,  to 
bstantfal  compliance   with  the 

Where  the  verdict  was  trans- 


cribed by  the  clerk  upon  a  sheet  of 
paper  which  constituted  a  portion  of 
the  minutes  of  the  trial,  and  was  then 
read  to  the  jury,  who  were  asked  If 
that  was  their  verdict,  and  they  an- 
swered that  it  was:  but  the  verdict 
was  not  transcribed  into  the  bound 
minute  and  order  book  until  after  the 
jury  had  been  discharged,  it  was  held 
that  the  proceedings  were  in  all  re- 
si)ects  strictly  in  conformity  to  the 
requirements  of  the  statutes. — People 
V.  Smith,  59  Cal.  601.  Where  a  jury  re- 
turned a  general  verdict  of  guilty  of 
murder,  which  was  recorded,  and  the 
clerk  read  the  verdict  to  the  Jury  as 
rcorded.  and  asked  them  if  that  was 
their  verdict  and  they  all  responded 
"ye.s,"  and  at  the  same  time  they  hand- 
ed in  verdicts  on  three  special  pleas, 
which  special  verdicts  with  the  consent 
of  counsel  for  the  defendant  were  not 
recorded  before  the  discharge  of  the 
jury,  it  was  held  that  the  requirements 
of  this  section  and  of  Section  6638,  as 
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to  the  manner  of  declaring  and  record-  conviction,  and  that  a  new  trial  asked 
Ing  the  verdicts,  had  not  been  com-  for  on  that  ground  was  properly  de- 
plied  with,  but  the  irregrularity  was  nied — Sharpstein,  J.,  dissenting.  TWi 
without  prejudice. — People  v.  Smalling,  case  was  cited  to  the  same  effect  in 
94  Cal.  112,  29  Pac.  421.  In  People  v.  Teritory  v.  Harper,  1  Ariz.  399,  25  Pac 
Gilbert,  57  Cal.  96,  the  verdict  was  not  528,  in  which  it  was  held  that  a  ver- 
recorded  in  the  minutes  until  after  the  diet  is  perfect  and  complete  on  declar- 
discharge  of  the  Jury  and  it  was  held  ation  by  jury  in  the  presence  of  the 
that  the  omission  to  record  the  verdict  court  that  the  verdict  read  by  the 
before  reading  it  to  the  jury  did  not  clerk  is  their  verdict, 
affect  the  validity  of  the  judgment  of 

Section  5S10.    Dercndant,  l¥heii  to  be  Discharged: 

If  judgment  of  acquittal  is  given  on  a  general  verdict  and  the  de- 
fendant is  not  detained  for  any  legal  cause,  they  must  be  dischargeil 
as  soon  as  the  judgment  is  given,  except  where  the  acquittal  is  because 
of  a  variance  between  the  proof  and  the  indictment  or  information 
which  may  be  obviated  by  a  new  indictment  or  information,  the 
court  may  order  his  detention  to  the  end  that  a  new  indict- 
ment or  information  may  be  preferred,  in  the  same  manner  and  with 
like  effect  as  provided  in  case  where  the  indictment  or  information  does 
not  state  a  public  offense. 

1887  R.  S.  Sec.  7932;  1864  1st  Ses.  p.  grround    of    a    variance    between    the 

289,  Sec.  418,  "information,"  Inserted  by  charge  as  alleged  and   the  proof,  one 

Commission,  seee  Act  1891   1st  Ses.  p.  who  has  been  examined  and  committed 

184.  on  the  charge  of  grand  larceny,  may. 

Indictment  or  information  not  stating  after  a  trial  and  disagreement,  by  dl- 

a  public  offense:   Sec.  5469.  rectlon  of  the  court  be  charged  by  a 

Under  Constitution,  Art.  I.  Section  8,  new  information  with  embezzlement 
permitting  prosecution  by  information  without  any  new  examination  and 
"after  a  commitment  by  a  magistrate"  commitment,  if  the  evidence  taken  on 
and  this  section  of  the  Penal  Code  im-  the  first  examination  justifies  an  In- 
posing  upon  the  courts  the  duty  of  or-  formation  for  embezzlement. — Patter- 
dering  the  detention  of  the  defendant,  son,  J.,  dissenting. — Ex  parte  NlcholM 
that  a  new  Information  may  be  pre-  91  Cal.  640,  28  Pac.  47. 
ferred,    where   he    is   acquitted    on   the 

Seclion  S51I.  If  General  or  Special  Verdict  Afi^iBft 
Defendant  is  Rendered,  Defendant  must  be  Remanded:   j 

If  a  general  verdict  is  rendered  against  the  defendant,  or  a  spedal    ' 
verdict  is  given,  he  must  be  remanded,  if  in  custody,  or  if  on  bail  he    j 
may  be  committed  to  the  proper  officer  of  the  county  to  await  the    \ 
judgment  of  the  court  upon  the  verdict.    When  committed,  his  bail 
is  exonerated,  or  if  money  is  deposited  instead  of  bail,  it  must  be  ^^ 
funded  to  the  defendant. 

1887  R.  S.  Sec.  7933;   1864  1st  Ses.  p.  289,  Sec.  419. 

Section  SSI 9.  Proceeding*  on  Terdict  of  iLcquittal 
on  Grounds  or  Insanity:  If  the  jury  render  a  verdict  of  ac- 
quittal on  the  ground  of  insanity,  the  court  may  order  a  jury  to  be 
summoned  from  the  jury  list  of  the  county,  to  inquire  whether  the 
defendant  continues  to  be  insane.  The  court  may  cause  the  same 
witnesses  to  be  summoned  who  testified  on  the  trial,  and  other  wit- 
nesses, and  direct  the  prosecuting  attorney  to  conduct  the  proceedings, 
and  counsel  may  appear  for  the  defendant.  The  court  may 
direct  the  sheriff  to  take  the  defendant  and  retain  him  in  custody  un- 
til the  question  of  continuing  insanity  is  determined.     If  the  jttfT 
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the  defendant  insane,  he  shall  be  committed  by  the  sheriff  to  the 
I  insane  asylum.  If  the  jury  find  the  defendant  sane,  he  shall 
ischarged. 

7  R.  S.  Sec.  7934.  fendant   before   trial   or  after   convlc- 

xiirlner  into  the  Insanity  of  the  de-      tlon:    Sees.  5663,  5669. 

BILL  OF  EXCEPTIONS. 

action  5SI3.  What  Excrplions  may  be  Taken  by 
bndant:  On  the  trial  of  an  indictment  or  information,  excep- 
»  may  be  taken  by  the  defendant  to  a  decision  of  the  court. 

In  disallowing  a  challenge  to  the  panel  of  the  jury,  or  to  an 
ndual  juror,  for  implied  bias ; 

In  admitting  or  rejecting  testimony,  or  in  charging  the  triers 
le  trial  of  a  challenge  to  a  juror  for  actual  bias; 

In  admitting  or  rejecting  testimony,  or  in  deciding  any  ques- 
of  law  not  a  matter  of  discretion,  or  in  charging  or  instruci- 
:he  jury  upon  the  law  on  the  trial  of  the  issue. 

7  R.   S.  Sec.   7940:    compiled  laws  as  continuing  unless  something:  occurs 

p.   425.   Sec.   418;    1864   1st   Ses.   p.  to   show  that  it   is   waived.— People  v. 

Jec.  420,  "information.**  inserted  by  Melvane.  39  Cal.  614.   The  proper  mode 

nission;     see    Act    1891     1st    Ses.  of  bringing  before  an  appellate  court 

I.  for  review,   the   instructions   given   by 

ROR    MUST    AFFIRMATIVELY  the  court  on  its  own  motion  is  by  em- 

5AR:    Error  will  not  be  presumed  bodying  them  in  a  bill  of  exceptions. — 

lUst  affirmatively  appear  from  the  People  v.  Walter,  1  Idaho,  386;   People 

is.— State      v.      Preston      (Idaho),  v.  Biles,  2  Idaho,  103,  6  Pac.  120.    (And 

ic.    694.    The   intendments   of   the  see    Section    5519. 

ire   in   favor  of  the   regularity  of  CHALLENGE  TO  JUROR:     No  ex- 

udugment  and  the  proceedings  of  <'eption  is  by  statute  allowed  to  an  or- 

ourt  below,   and   it   is   Incumbent  der  overruling  a  challenge   to  a  Juror 

the  appellants  to  show  error  af-  for  general  cause,  hence  such  order  is 

tlvely. — People  v.  Gibson.  106  Cal  nont  error. — Territory  v.  Evans,  2  Ida- 

39    Pac.    864.     Any    mattter    not  ho.    627:    People   v.   Fong  Ah   Sing,   70 

wise  forming  part   nf  the  record.  Gal.  8,  11  Pac.  323:   or  for  actual  bias. 

be  made  so.  by  bill  of  excep-  People  v.  Brown  (Gal.),  13  Pac.  222. 
— People  V.  TVaters.  1  Idaho.  560.  EVIDENCE:  Where  improper  and 
KING  EXCEPTIONS:  Appellant  prejudicial  evidence  is  introduced  by 
except  to  any  erroneou.*?  ruling  in  the  state,  a  judgment  against  the  de- 
Durt  below,  but  he  mn^t  in  his  as-  fendant  must  be  set  aside  and  the 
lent  of  errors  in  this  court  spec-  cause  remanded. — Anthony  v.  State, 
nd  point  out  this  upon  which  he  (Idaho),  55  Pac.  884.  And  where  there 
,  otherwise  all  such  will  be  treated  is  a  substantial  conflict  In  the  mater- 
aived. — People  v.  Page.  1  Idaho.  lal  evidence  and  there  has  been  Im- 
Flerbaugh  v.  Masterson.  1  Idaho,  proper  and  prejudicial  evidence  Intro- 
State  V.  Preston  (Idaho),  38  Pac.  duced  by  the  state,  this  court  will  not 
Where  the  eviden(*e  has  been  sev-  undertake  to  determine  whether  the 
Imes  objected  to  and  ruled  out  by  conflicting  evidence  Is  sufficient  to 
•curt,  there  is  no  need  to  repeat  establish  the  guilt  of  the  defendant 
>bject  on  every  repetition  of  the  beyond  a  reasonable  doubt. — Id. 
ion.   The  objection  may  be  treated 

action    551 4.       lilThcn    to    be    Settled    and    Signed: 

m  a  party  desires  to  have  the  exceptions  taken  at  the  trial  settled 
bill  of  exceptions,  tlie  draft  of  a  bill  must  be  prepared  by  him 
presented,  upon  notice  of  at  least  two  days  to  the  prosecuting^ 
*ney,  to  the  jud^e  for  settlement,  within  ten  days  after  judgment 
been  rendered  against  hini,  unless  further  time  is  granted  by  the 
ne,  or  by  a  justice  of  the  supreme  court,  or  within  that  period  the 
t  must  be  delivered  to  the  clerk  of  the  court  for  the  judge.  When 
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received  by  the  clerk,  he  must  deliver  it  to  the  judges  or  transmit  it  to 
him  at  the  earliest  period  practicable.  When  setled,  the  bill  must  be 
signed  by  the  judge  and  filed  with  the  clerk  of  the  court. 

1887    R.    S.    Sec.    7941,    rewritten    by  kins  (Idaho),  47  Pac.  945.   To  have  an 

CommisFiion  of  1887,  from  Act  1864  Ist  action  of  the  trial  court  in  excusing  a 

Ses.  p.  289,  Sec.  421.  Juror,  reviewed  on  appeal,  an  excep- 

BILL  OF  EXCEPTIONS  IN  GRIM-  tlon  to  Fuch  acUon  must  be  saved  In 
INAL  CASES:  A  blH  of  exceptions,  a  bill  of  exceptions. — State  v.  McGraw 
when  properly  constituted  and  authen-  (Idaho),  59  Pac.  178. 
ticated  as  required  by  the  Penal  Code,  STIPULATIONS:  In  a  criminal  case, 
Sections  5514  to  5519,  inclusive,  be-  on  appeal,  the  stipulations  of  attor- 
comes  a  portion  of  the  "record  of  the  neys  or  certificate '  of  respondent's  at- 
action"  in  a  criminal  case.  To  consti-  torney  can  not  be  substituted  for  the 
tute  such  bill  of  exceptions  it  must  be  certificate  and  signature  of  the  Judge 
duly  settled  and  sigrned  by  the  judge  to  a  bill  of  exceptions  so  as  to  give  it 
trying  the  case,  and  must  contain  such  validity  or  entitle  it  to  any  considera- 
evidence  as  is  deemed  necessary  to  tlon. — People  v.  Trim,  37  CaL  274;  Peo- 
illustrate  such  points  of  exception. —  pie  v.  Ferguson,  84  Cal.  309. 
People  V.  Trim,  37  Cal.  274.  This  court  SETTLEMENTS:  A  party  who  was 
can  not  consider  alleged  errors  not  ap-  present  and  participated  In  the  settle- 
parent  in  the  record,  nor  brought  into  ment  of  a  bill  of  exceptions  waives  all 
it  by  a  statement  of  bill  of  exceptions  objections  to  a  settlement  not  then 
properly  settled  and  signed  by  the  made. — Coquard  v.  Welnsteln,  15  Mont 
Judge  of  the  district  court.— People  v.  554,  39  Pac.  849. 

Hunt,    1   Idaho,    433;    State   v.   Dupuis  NOTICE    TO    ADVERSE    ATTOR- 

(Idaho),  65  Pac.  65.  NET:    A  bill  of  exceptions  in  a  crim- 

Aflldavits  disclosing  newly  discover-  Inal  action  will  not  be  considered  on 
ed  evidence  in  a  criminal  case,  in  order  appeal  unless  notice  of  at  least  two 
to  be  entitled  to  consideration  by  the  days  of  the  time  and  place  that  the 
appellate  court  on  appeal  must  ap-  bill  of  exceptions  will  be  presented  to 
pear  in  a  bill  of  exceptions,  duly  set-  the  district  Juduge  is  served  upon  th& 
tied,  in  conformity  to  the  provisions  of  adverse  party  as  required  by  this  see- 
the Penal  Code;  and  an  exception  to  an  tlon. — State  v.  Smith  (Idaho),  48  Pac- 
order  denying  a  new  trial  must  be  1060. 
saved  in  the  same  way. — State  v.  Lar- 

Scction  SStS.  Exceptions  ma^  be  Taken,  on  WhmC 
matters:  Exceptions  may  be  taken  by  either  party  to  the  decision 
of  a  court  or  judge  upon  a  matter  of  law : 

1.  In  granting  or  refusing  a  motion  to  set  aside  an  indictment  or 
information ; 

2.  In  allowing  or  disallowing  a  demurrer  to  an  indictment  or 
information ; 

3.  In  granting  or  refusing  a  motion  in  arrest  of  judgment; 

4.  In  granting  or  refusing  a  motion  for  a  new  trial ; 

5.  In  making,  or  refusing  to  make,  an  order  after  judgement,  af- 
fecting any  substantial  right  of  the  parties. 

1887  R.  S.  Sec.  7942.  An  order  denying  a  new  trial  is  an 

An  order  sustaining  a  demurrer  to  order  made  before  Judfirment  and  may 

an  indictment  can  be  reviewed  only  on  be    reviewed   on   an    appeal    from  thf 

exceptions  and  bill  of  exceptions  pro-  judgment   on   the    proper   record,  and 

vlded  by  this  section,   there  being  no  there  is  no  necessity  for  a  separate  ap- 

judgment  roll  or  record  in  a  criminal  peal  from  the  order,  thougrh  both  are 

case   except   on   conviction. — People   v.  provided  for  by  Section  5565. — People 

Long,    121    Cal.    424,    53   Pac.    1097.  v.  Thompson.  115  Cal.  160.  46  Pac.  912. 

Section  5516.     Addilional  Exceptions  by  Defendant: 

Exceptions  may  be  taken  by  the  defendant  to  a  decision  of  the  court 
upon  a  matter  of  law : 

1.  In  refusing  to  grant  a  motion  for  a  change  of  the  place  of  trial; 

2.  In  refusing  to  postpone  the  trial  on  motion  of  the  defendant 
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.  S.  Sec.  7943. 

ETION:    An  application  for  a 

Qce  Is  addressed  to  the  sound 

tt  of  the  court,  and  courts  of 

TiU  refuse  to  disturb  a  ruling: 

question,    unless    it    appears 

h  discretion   was  abused  and 

gr  arbitrary. — People  v.  Walter, 

386.     Where    the    trial    of    a 

case   Is   commenced,   the   re- 


fusal of  the  court  to  grrant  a  continu- 
ance on  account  of  the  absence  of  a 
material  witness  for  the  defendant  who 
has  been  duly  subpoenaed,  is  not  er- 
ror, if  no  cause  is  shown  why  the  ap- 
plication for  continuance  was  not 
sooner  made. — People  v.  Beam,  66  Cal. 
394,  5   Pac.   677. 

This  section  is  cited  in  State  v.  Reed 
(Idaho),   32   Pac.   202-203. 


ion  SS17.    Settlement  of  Bill  of  Exceptions:    When 

r  desires  to  have  the  exceptions  mentioned  in  the  last  two  Sec- 
rttled  in  a  bill  of  exceptions,  the  draft  of  a  bill  must  be  pre- 
y  him  and  presented,  upon  notice  of  at  least  two  days  to  the 

party,  to  the  judge  for  settlement,  within  ten  days  after  the 
r  ruling  complained  of  is  made,  unless  further  time  is  granted 
judge,  or  by  a  justice  of  the  supreme  court,  or  within  that 
the  draft  must  be  delivered  to  the  clerk  of  the  court  for  the 

When  received  by  the  clerk,  he  must  deliver  it  to  the  judge, 
imit  it  to  him  at  the  earliest  period  practicable.    When  settled, 

must  be  signed  by  the  judge  and  filed  with  the  clerk  of  the 
If  the  judge  in  any  case  refuse  to  allow  an  exception  in  ac- 
e  with  the  facts,  the  party  desiring  the  bill  settled  may  apply, 
ion  to  the  supreme  court,  to  prove  the  same.  The  application 
made  in  the  mode  and  manner,  and  under  such  regulations  as 
irt  may  prescribe ;  and  the  bill,  when  proven,  must  be  certified 
:hief  justice  as  correct,  and  filed  with  the  clerk  of  the  court  hi 
he  action  was  tried,  and  when  so  filed,  it  has  the  same  force  and 
>  if  settled  by  the  judge  who  tried  the  cause.  If  the  judge  who 
1  at  the  trial  ceases  to  hold  office  before  the  bill  is  tendered  or  set- 
may,  nevertheless,  settle  such  bill,  or  the  party  may,  as  provided 
Section,  apply  to  the  supreme  court  to  ])rove  the  same. 

.  6.  Sec.  7944.  tinons  to  be  considered,   must  be  set- 

IE:  Where  the  record  shows  tied  by  the  Judge  who  made  the  rulings 
prosecuting  attorney  was  excepted  to;  and  where  one  Judge  set- 
tles the  pleadings  in  the  case  and  a 
different  one  conducts  the  trial,  to  en- 
title the  party  to  the  rulings  of  both, 
two  bills  of  exceptions  should  be  taken. 
—Turner  v.  Hearst,  115  Cal.  394,  47 
Pac.  129.  On  the  death  of  the  trial 
Judge  before  the  first  day  of  the  term 
of  the  court  next  succedding  the  time 
at  which  the  trial  was  to  be,  and  until 
which  the  time  within  which  to  file 
the  bill  of  exceptlnos  was  extended,  his 
successor  in  ofllce,  as  the  court  may 
settle  and  allow  such  bill.  Scott,  J., 
dissenting. — Conway  v.  Smith  Mercan- 
tile  Co.    (Wyo.),   44  Pac.   940. 

TIME  OP  EXECUTION:  Under 
Penal  Code.  Section  1174  (5417  Idaho), 
the  prisoner  has  ten  days  In  which  to 
appeal  from  an  order  fixing  a  day  for 
the  execution  of  a  death  sentence,  and 
consequently  it  Is  error  to  fix  the  date 
for  the  execution  within  this  period. — 
People  V.  Durant,  199  Cal.  54,  50  Pac. 
1070. 


It  the  time  the  bill  of  excep- 
the  defendant  in  a  criminal 
B  settled  by  the  trial  Judge 
not  object  to  the  settlement  of 
I  of  exceptions  the  objection 
record  on  appeal  does  not 
It  the  defendant  gave  notice 
ne  that  such  bill  of  exceptions 
i  presented  for  settlement  will 
card  on  appeal,  but  the  court 
Bume  that  such  notice  was 
Jtate    V.    Larkins    (Idaho),    47 


R    DENYING    NEW    TRIAL: 

•  denying  the  defendant  a  new 
a  criminal   action  will   not  be 

upon  appeal  unless  said  order 
»pted  to  by  the  defendant  at 
;  such  order  was  made,  and 
orporated    into    a    bill    of    ex- 

duly  setttled  as  required  by 
lon.-:-State  v.  Smith  (Idaho), 
1060. 

•  JUDGE  TO   SETTLE   BILL 
aBPTIONS:     A  bill  of  excep- 
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Section  5S18.    Bill  of  Exceptions,  wliat  to  ConUir. 

A  bill  of  exceptions  must  contain  so  much  of  the  evidence  only  as  is 
necessary  to  present  the  questions  of  law  upon  which  the  exceptions 
were  taken,  and  the  judge  must,  upon  the  settlement  of  the  bill,  whether 
agreed  to  by  the  parties  or  not,  strike  out  all  other  matters  contained 
therein. 

1887  R.  S.  Sec.  7945;   1864  1st  Ses.  p.  290,  Sec.   423. 

Section  SS19.  l¥ritten  €liarge«  Need  not  be  111- 
cepted  to:  When  written  charges  have  been  presented,  given,  or 
refused,  the  questions  presented  in  such  charges  need  not  be  excepted 
to  or  embodied  in  a  bill  of  exceptions,  but  the  written  charges  with 
the  endorsements  showing  the  action  of  the  court,  form  part  of  the 
record,  and  any  error  in  the  decision  of  the  court  thereon,  may  be 
taken  advantage  of  on  appeal,  in  like  manner  as  if  presented  in  a  bill 
of  exceptions. 


1887  R.  S.  Sec.  7946;  1864  let  Ses.  p. 
290,  See.  425. 

WHAT  INSTRUCTIONS  INCLUD- 
ED: This  section  does  not  save  ex- 
ceptions to  instructions  given  by  the 
court  of  its  own  motion,  but  refers  only 
to  Instructions  which  have  been  pre- 
sented to  the  court  by  either  party,  and 
either  given  or  refused. — People  v. 
Biles.  2  Idaho.  103.  6  Pac.  120;    citing 


People  V.  Hart.  44  Cal.  598;  to  the 
same  effect  is  People  v.  Plahave,  58 
Cal.  249-258;  People  v.  Hart.  10  Utah. 
206,  37  Pac.  330;  People  v.  Walter,  1 
Idaho,  386;  but  when  instructions  are 
in  writing  and  properly  indorsed  by  the 
trial  judge  they  belong  to  the  Judgment 
roll,  and  need  not  appear  In  the  bill  of 
exceptions. — People  v.  Gibson.  106  Cal 
458.  39  Pac.  864. 


NEW  TRIALS. 

Section  5590.    New  Trial  Defined:      A  new  trial  is  a  re- 
same  court,  before  another  jun'. 


examination  of  the  issue  in  the 
after  a  verdict  has  been  given. 

1887  R.  S.  Sec.  7950;  1864  1st  Ses.  p. 
290,  portion  of  Sec.  426. 

MOTION  DEFINED  AND  HOW 
MADE:  A  motion  is  an  application  for 
a  rule  or  order  made  viva  voce  to  a 
court  or  judge.  Making  out  and  filing 
a  written  application  for  such  a  rule  or 
order  is  not  sufflclent.  The  attention 
of  the  court  must  be  called  to  it,  and 
the  court  moved  to  grant  it. — People  v. 
Ah.  Sam,  41  Cal.  645;  to  the  same  ef- 
fect is  Spencer  v.  Branham,  109  Cal. 
336,  41  Pac.  1095.  holding  that  a  motion 
to  open  a  justice's  judgment  on  de- 
fault can  not  be  made  by  simply  filing 
a  written  motion  within  the  ten  days 
prescribed  by  the  Code,  and  giving  no- 
tice of  the  hearing  at  a  time  after  the 
period  has  expired.  Also  to  the  same 
effect  is  Wallace  v.  Lewis,  9  Mont..  399. 
24  Pac.  22,  In  which  the  court  says,  re- 
ferring to  the  decision  In  People  v.  Ah 
Sam,  41  Cal.  645:  "We  adopt  those 
views  with  the  modification  that  we  do 
not  consider  the  learned  judge  used  the 
words,  'viva  voce'  In  their  exact  literal 


signification.  The  application  might  be 
submitted  to.  the  court  without  argu- 
metn  or  comment  but  the  intention  of 
the  court  must  be  called  to  it  in  some 
way  by  some  movement  of  counsel." 
The  contrary  opinion  Is  held  in  Free- 
love  V.  Gk)uld,  3  Kan.  App.  750.  45  Paa 
454.  In  which  the  court  holds  that  the 
filing  of  a  written  motion  for  a  new 
trial,  containing  the  grounds  therefor, 
with  the  clerk  of  the  court  in  which 
the  cause  has  been  tried  within  three 
days  after  the  verdict  or  decision  wts 
with  the  statute  as  to  the  time  within 
which  an  application  for  a  new  trial 
must  be  made  without  an  actual  pre- 
sentation of  such  motion  to  the  court 
within  the  three  days. 

A  motion  for  a  new  trial  must  be 
made  viva  voce,  and.  If  desired,  the 
grounds  of  the  motion  and  the  ruling 
of  the  court  thereon  may  be  embodied 
in  a  bill  of  exceptions,  and  can  be  le- 
vle\yed  by  the  Supreme  Court  in  no 
other  way.— People  v.  Ah  Sam,  41  Cal 
645. 


Section  SS91.    Effect  of  IVeir  Trial:       The  granting  of  a 
new  trial  places  the  parties  in  the  same  position  as  if  no  >.trial  had 
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een  had.    All  the  testimony  must  be  produced  anew,  and  the  former 
erdict  cannot  be  used  or  referred  to  either  in  evidence  or  in  argument. 

1887  R.  S.  Sec.  7951;  1864  1st  Ses.  p.  vlctlon  of  a  lower  offense  has  been  set 

to,    portion  of  Sec.  426.  aside  at  his  instance,  the  section  is  in 

New  trial:     See  note  on  that  subject  conflict  with  Constitution,  Art,  I,  Sec- 

aiowing  Section  5504.  tlon  18,  which  provides  that  **No  per- 

If   the  provision  of  this  section  au-  son  shall  twice  be  put  in  jeopardy  for 

lorlzes  the  placing  of  a  defendant  on  the  same  offense." — People  v.  Gordon, 

ial  for  the  higher  offense  after  a  con-  99  Cal.  227,  33  Pac.  901. 

Section  5599.  In  What  Gases  New  Trial  Iflay  be 
rrstnted:  When  a  verdict  has  been  rendered  against  the  defen- 
ant,  the  court  may,  upon  his^appHcation,  grant  a  new  trial  in  the 
Dllowing  cases  only : 

1.  When  the  trial  has  been  had  in  his  absence,  if  the  indictment 
•r  information  is  for  a  felony; 

2.  When  the  jury  has  received  any  evidence  out  of  court  other 
han  that  resulting  from  a  view  of  the  premises. 

3.  When  the  jury  has  separated  without  leave  of  the  court  after 
etiring  to  deliberate  upon  their  verdict,  or  been  guilty  of  any  mis- 
onduct  by  which  a  fair  and  due  consideration  of  the  case  has  been 
prevented ; 

4.  When  the  verdict  has  been  decided  by  lot  or  by  any  menus 
)ther  than  a  fair  expression  of  opinion  on  the  part  of  all  the  jurors: 

5.  When  the  court  has  misdirected  the  jury  in  a  matter  of  law, 
•>r  has  erred  in  the  decision  of  any  question  of  law  arising  during  the 
:ciirse  of  the  trial; 

6.  When  the  verdict  is  contrary  to  law  or  evidence; 

7.  When  new  evidence  is  discovered  material  to  the  defendant, 
?nd  which  he  could  not  with  reasonable  diligence,  have  discovered 
?nd  produced  at  the  trial.  When  a  motion  for  a  new  trial  is  made 
Lipon  the  ground  of  newly  discovered  evidence,  the  defendant  must 
produce  at  the  hearing  in  support  thereof,  the  affidavit  of  the  wit- 
nesses by  whom  such  evidence  is  expected  to  be  iriven,  and  if  time  is 
required  by  the  defendant  to  procure  such  affidavit  the  court  may 
fx>stnone  the  hearing  of  the  motion  for  such  length  of  time  as,  under 
all  the  circumstances  of  the  case,  may  seem  reasonable. 

1887  R.  S.  Sec.  7952:  compiled  laws  dence  constitutes  no  part  of  the  reoorrl, 
187.5  p.  419,  See.  424;  1864  1st  Ses.  p.  290.  and  It  must  be  dlsregrarded,  except  for 
3ec.  427.  "Information,"  Inserted  by  the  purpose  of  determining  the  mate- 
Commission:  see  Act  1891  1st  Ses.  p.  riallty  of  the  exceptions. — People  v. 
184.  Ah  Hop,  1  Idaho.  698. 

GROUNDS  ARE  STATUTORY:  The  Presence  of  defendant:    See  note  to 

irrounds  for  a  new  trial  are  statutory.  Sec.  5494. 

uid  can  not  be  extended  by  the  courts  View  of  the  premises:    Sec.  5471  and 

by   rule. — State    v.    Davis    (Idaho),    53  note. 

Pac.    678:    State   v.    Larklns      (Idaho).  MISrONDUCT  OF  JUROR:    Where 

47  Pac.  945;    State  v.  Mason    (Idaho),  affidavits  as  to  the  alleged  misconduct 

4S  Pac.  63:  and  State  v.  Crump  (Idaho)  of  a   Juror  on   a   criminal   prosecution 

47  Pac.  814,  cited  and  followed.  are  conflicting:,  ruling'  of  the  court  b^- 

KHAT  RECORD  MUST  SHOW:   To  low  denying  a  new  trial,   will   not  bo 

entitle  one  to  have  the   action   of  the  disturbed   on   anneal. — People  v.   Biles. 

lower  court  In  frrantlner  or  refusing  a  2  Idaho.  103,  6  Pac.  120. 

new  trial  In  a  criminal  case  reviewed.  While  the  permitting"  of  Intoxicating 

the  record  must  show  that  an  exception  liquors    to    be    furnished    to    the    jury 

was    taken    to    such    ruling*. — State    v.  engaged  In  a  trial  of  a  criminal  case 

(Smith   (Idaho),  44  Pac.  8B4.    The  evl-  is  strongly  disapproved,  except  In  cases 
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of  actual  necessity,  the  lndul£:ence 
therein  to  a  limited  extent,  under  the 
direction  of  the  judge  of  the  trial 
court,  before  the  case  is  submitted,  is 
not,  In  the  absence  of  any  evidence  of 
over-indulgence  In,  or  apparent  effect 
from  the  use  of  such  liquor  by  or  upon 
any  member  of  the  Jury,  deemed  rever- 
sible error. — State  v.  Reed  ((Idaho),  35 
Pac.  706;  State  v.  Minor  (Iowa),  77  N. 
W.  330.  If  it  be  ground  of  new  trial, 
under  Section  7952,  Rev  St.  that  a  jur- 
or, prior  to  the  trial,  expressed  an  opin- 
ion that  the  defendant  is  guilty,  which 
is  doubted,  one  or  two  ex  parte  affida- 
vits are  not  sufficient  to  overcome  the 
positive  statement  of  such  juror,  made 
on  his  voir  dire  examination,  that  he 
has  no  opinion  and  has  never  formed 
or  expressed  an  opinion,  as  to  the  guilt 
or  innnocence  of  the  accused,  and  such 
juror  is  shown  to  have  a  good  reputa- 
tion for  truth  and  veracity  among  his 
neighbors  and  acquaintances. — State  v. 
Davis  (Idaho),  53  Pac.  678;  State  v. 
Murphy   (Idaho),   61   Pac.   462. 

It  is  well  settled  that  affdavlts  of 
jurors  will  not  be  received  to  impeach 
or  question  their  verdict,  nor  to  show 
the  grounds  upon  which  it  was  ren- 
dered, nor  to  show  their  misunder- 
standing of  the  fact  or  law,  nor  that 
they  misunderstood  the  charge  of  the 
court,  or  the  effect  of  their  verdict,  nor 
their  opinions,  surmises  and  process  of 
reasoning  in  arriving  at  a  verdict.— Peo- 
ple V.  Flynn,  7  Utah,  378,  26  Pac.  1114; 
citing  2  Thorup  Trials,  Sec.  2618;  Peo- 
ple V.  Doyell,  48  Cal.  85;  Wilson  v. 
Berryman,  5  Cal.  46;  Polhemus  v.  Hel- 
man,  50  Cal.  438*  Clark  v.  Creditors,  57 
Cal.  637.  Error  in  excusing  a  juror  Is 
not  ground  for  a  new  trial  In  a  criminal 
action. — State  v.  McGraw,  59  Pac.  178. 

Compromise  verdict:  See  State  v. 
Nims  (Or.),  61  Pac.  888. 


MISDIRECTING  THE  JURY:  Where 
the  instructions  are  conflicting  and  ir- 
reconcilable, they  are  erroneous.— State 
V.  Webb  (Idaho),  55  Pac.  892. 

INSUFFICIENT  EVIDENCE:  When 
the  circumstances  on  which  a  verdict 
is  based  can  be  as  reasonably  explain- 
ed upon  some  other  reasonable  hypoth- 
esis than  that  of  the  defendant's  guilt 
or  as  perfectly  consistent  with  defend- 
ant's innocence,  then  a  new  trial  should 
be  granted. — State  v.  Nesblt  (Idaho), 
43  Pac.  66;  see  also  State  v.  Baker 
(Idaho),   56  Pac.   81. 

NE  W  L  Y  DISCOVERED  EVI- 
DENCE* A  new  trial  should  not  be 
granted  on  the  ground  of  newly  dis- 
covered evldenec,  where  such  evidence 
is  merely  cumulative,  or  where  it  wai 
within  the  power  of  defendant,  by  the 
'use  of  reasonable  diligence,  to  have 
procured  such  evidence  on  the  rrlaL— 
State  V.  Davis  (Idaho),  53  Pac.  678; 
Houston  V.  State  (Tex.  Cr.  App.),  47 
S.  W.  468;  Howell  v.  People,  178  DL 
176,  52  N.  E.  873.  Overruling  a  motion 
for  a  new  trial  for  newly  discovered 
evidence  is  not  error,  where  there  was 
no  showing  of  diligence,  and  the  evi- 
dence was  either  Immaterial  or  Im- 
peaching in  Its  nature. — ^Bro wn  v.  State, 
(Ga.),  31  S.  E.  667.  A  new  trial  on  the 
ground  of  newly  discovered  evidence 
will  not  be  granted,  where  the  motion 
leaves  the  facts  relied  on  in  ambigu- 
ity.— ^Bryant  v.  State  (Tex,  Cr.  App.). 
47  S.  W.  373. 

MISCONDUCT  OP  COUNSEL:  An 
action  of  the  district  attorney  in  a 
criminal  prosecution  In  demanding  the 
arrest  for  perjury  of  a  witness  for  the 
defense  as  he  came  off  the  stand, 
though  improper.  Is  not  sufficient 
ground  for  the  granting  of  a  new  trial 
People  V.  Biles,  2  Idaho,  108,  6  Pac, 
120. 


il^ection  5533.     Application  lor,  Iflade  when:    The  ap- 
plication for  a  new  trial  may  be  made  before  or  after  judgment:  and' 
must  l)e  made  within  ten  days  after  verdict,  unless  the  court  or  judge 
extends  the  time. 


1887  R.  S.  Sec.  7953. 

APPLICATION:  An  application  for 
a  new  trial  must  be  made,  in  a  criminal 
action,  within  ten  days  after  the  ver- 
dict, an  a  notice  of  intention  to  move 


for  a  new  trial  Is  not  an  application 
for  a  new  trial. — State  v.  Smith  (Idaho) 
48  Pac.  1060;  State  v.  Dupuis  (Idaho), 
65   Pac.   65. 


ARRKST  OK  JUDGMENT. 

Section  5534.    ITIotion  in  Arrest  of  Judgment:  A  mo 

tion  in  arrest  of  judi^nncnt  is  an  application  on  the  part  of  the  defend- 
ant that  no  jnclgment  be  rendered  on  a  plea  or  verdict  of  guilty,  or  on 
a  verdict  ag-ainst  the  defendant  on  a  plea  of  a  former  conviction  '^r 
acquittal.  It  may  be  founded  on  any  of  the  defects  in  the  indict- 
ment or  information  that  are  grounds  of  demurrer  unless  the  objcc- 
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•  the  indictment  or  information  has  been  waived  by  a  faihire  :o 
,  arid  must  be  made  before  en-  at  the  time  the  defendant  is  called 
Igment. 

a.  S.  Sec.  7960;   1864  Ist  Ses.  p.  5337,    5338   and   5339    shoxUd   be   tfken 

.  429,  "Information,"  inserted  by  by   demurrer   as    provided   in    Section 

ision;    see    Act    1891    Ist    Ses.  5381,    and    nnless   taken   by   demurrer 

the  objections  are  waived  and  can  not 

:ON,  GROUNDS  FOR:    A  mo-  be  raised  on  motion  In  arrest  of  judfif- 

arrest  of  Judgment  can  only  be  ment. — People   v.   Fellen,   58   CaL   218. 

I  upon  defects  appearing  upon  Under  the  provisions  of  Section  5889, 

3  of  the  information  or  indict-  an  objection  to  an  indinctment  for  bur- 

.nd  can  not  be  made  for  want  glary,  that  it  does  not  give  the  legal 

al  commitment  before  the  filing  appellation  of  the  offense  attempted  to 

nformation. — People  v.  Chaves,  be  charged,  and  is  not  certain  as  to 

.   134,    54   Pac.    596;    People   v.  the  offense  attempted  to  be  set  forth, 

I,  71  CaL  384,  12  Pac.  261.    Ob-  can  not  be  raised  for  the  first  time  by 

to  an  indictment  or  informa-  motion  in  arrest  of  Judgment. — People 

t  it  does  not  substantially  com-  v.  Stapleton,  2  Idaho,  49,  8  Pac.  6. 
h  the  requirements  of  Sections 

tion  5S95.    Court    Iflay    Arrest    Judgment:      The 

may  also,  on  its  own  view  of  any  of  these  defects,  arrest  the 
ent  without  motion. 

fL  S.  Sec.  7961;  1864  Ist  Ses.  p.  Trial    in    wrong    county. — ^People    v. 

u  480.  Hodges,  27  Cal.  840. 

tion  5536.  EflTect  oti  The  effect  of  allowing  a  motion 
jst  of  judgment  is  to  place  the  defendant  in  the  same  situation 
ch  he  was  before  the  indictment  or  information  filed  was  found. 

•t  S.  Sec.  7962;  1864  1st  Ses.  p.  the  filing  of  an  indictment  for  the  same 

5.  432,  "information,"  added  by  offense. — People  v.   Eppinger,   109   Cal. 

(Sion;   see  Act  of  1891  1st  Ses.  294,  41  Pac.  1037,  it  operates  as  an  ac- 
quittal only  when  no  evidence  has  been 

SST  OF  JUDGMENT:    An  ar-  shown  sufllcient  to  charge  an  offense. 

Judgment  for  defects  in  the  in-  — Id. 
on  does  not  operate  as  a  bar  to 


tion  ffS37.  Defendant,  when  to  be  IIel4  or  Dis- 
ced: If,  from  the  evidence  on  the  trial,  there  is  reason  to  be- 
he  defendant  guilty,  and  a  new  indictment  or  information  ca.i 
med,  upon  which  he  may  be  convicted,  the  court  may  order 
be  recommitted  to  the  officer  of  the  proper  county,  or  admitted 
anew,  to  answer  the  new  indictment  or  information.  If  the 
ce  shows  him  guiluty  of  another  offense,  he  must  be  committed 
1  thereon,  and  in  neither  case  shall  the  verdict  be  a  bar  to  an- 
prosecution  or  indictment  or  information.  But  if  no  evidence 
s  sufficient  to  charge  him  with  any  offense,  he  must,  if  in  cus- 
)e  discharged;  or  if  admitted  to  bail,  his  bail  is  exonerated;  or 
ley  has  been  deposited  instead  of  bail,  it  must  be  refunded  to 
fendant ;  and  the  arrest  of  judgment  shall  operate  as  an  acquit- 
the  charge  upon  which  the  indictment  or  information  was 
rd. 

R.  S.  Sec.   796S,   "information,"  Jeopardy:     See  notes  to   Sees.  5135, 

i   by   Commission;    see   Act   cf      5190. 
:  Ses.  p.  184. 
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JUDGMENT. 

Section  5598.      Time    for    Pronouncing    Judgment: 

After  a  plea  or  verdict  of  guilty,  or  after  a  verdict  against  the  defend- 
ant on  the  plea  of  a  former  conviction  or  acquittal,  if  the  judgment 
be  not  arrested  or  a  new  trial  granted,  the  court  must  appoint  a  time 
for  pronouncing  judgment,  whidi,  in  cases  of  felony,  must  be  at  least 
two  days  after  the  verdict,  if  the  court  intend  to  remain  in  session  so 
long;  but  if  not,  then  at  as  remote  a  time  as  can  reasonably  be  al- 
lowed. 

says  must  elapse  betweei^  the  verdict 
and  the  sentence  and  may  consent  tbat 
judgment  be  pronounced  immediately. 
—People  V.  Johnson,  88  Cal.  171,  25  Pac 
1116;  and  where  It  does  not  appear  in 
the  record  that  the  defendant  made 
any  objection  in  the  court  below  to  the 
shortness  of  the  time  between  the  ver- 
dict and  the  sentence,  he  must  be  pre- 
sumed to  have  consented  to  it— Id.: 
People  V.  Mess,  65  Cal.  174,  3  Pac  670. 

Section  5539.    Court   to    Determine  Degree,  Wties: 

Upon  a  plea  of  guilty  of  a  crime  distinguished  or  divided  into  de- 
grees, the  court  must,  before  passing  sentence,  determine  the  degree. 

1887  R,  S.  Sec.  7981. 

DETERMINATION  OF  DECREE: 
The  defendant  pleaded  guilty  to  the 
charge  of  burglary  in  the  first  degree, 
and  the  Judgment  recited  that  "where- 
as defendant  has  been  convicted  of  the 
crime  of  burglary  in  the  first  degree, 
•  •  •  it  iB  ordered,"  etc.   Held,  that  the 


1887  R.  S.  Sec.  7980;  1864  1st  Ses.  p. 
292.   Sees.   434.   435. 

JUDGMENT  AT  ANOTHER  TERM: 
The  judugment  in  a  criminal  case  need 
not  be  rendered  at  the  term  of  the  ver- 
dict.—People  V.  Felix,  45  Cal.  163;  and 
may  be  rendered  at  the  term  after  the 
plea. — Thurman   v.    State,   54   Ark.   121. 

WAIVER  OF  THE  STATUTORY 
TIME:  One  found  guilty  of  a  felony 
may  waive   the   time   which   the   Code 


judgment  was  valid,  though  the  min- 
utes of  the  court  failed  to  show  that 
any  evidence  was  heard  to  prove  tbc 
degree  of  the  crime  of  which  the  de- 
fendant was  found  guilty,  there  being 
nothing  in  the  minutes  to  contradict 
the  recitals  of  the  Judgment — IBix.  parte 
Woods  (Cal.).  41  Pac.  796.   Where  an 
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^formation    charsres   burglary   in    the  In  re  Black  52  Kan.  64,  84  Pac  414.  The 

rst  degrree,  such  charge  includes  bur-  proceeding  to  determine  the  degree  of 

laxy  in  the  second  degree  also;   and  the  offense  is  not  a  trial  and  the  de- 

:   is   error  for  the  court  to  receive  a  fendant  has  no  right  to  have  the  ques- 

erdlct  finding  the  defendant  guilty  as  tion  of  degree  tried  by  jury  after  a 

harsred,  without  specifying  the  degree;  plea  of  guilty. — People  v.  Noll,  20  Cal. 

xit  a  judgment  founded  on  such  a  ver-  164. 
let,   though  erroneous,  is  not  void. — 

Section  S530.  Presence  of  Defendant:  For  the  purpose 
>f  judgment,  if  the  conviction  is  for  felony,  the  defendant  must  be 
)ersonally  present;  if  for  a  misdemeanor,  judgment  may  be  pro- 
lounced  in  his  absence. 

1887  R.  S.  Sec  7982 ;  1864  1st  Ses.  p.  a  sentence  has  been  pronounced  against 

:92,   Sec  436.  the  accused  in  his  absence,  he  can  not 

Presence   of   defendant   at   arraign-  be  said  to  have  been  "convicted  by  due 

nent:    Section   5860.  course  of  law." — Holton  v.  State,  2  Fla. 

Presence  of  defendant  at  trial:  Sec-  501.  In  minor  offenses  and  lower  mis- 
ion  5408.  demanors,  a  Judgment  may  be  rendered 

DEFENDANT'S  PRESENCE:      The  against  the  defendant  by  default,  if  he 

*ule  as  to  the  necessity  of  the  defend-  fails     to     appear. — Commonwealth    v. 

int*s   presence   should  be   followed   in  Cheek,  1  Duv.  26;  Canada  v.  Commmon 

lelonies  from  arraignment  to  final  sen-  wealth,  9  Dana  304;  Hughes  v.  State,  4 

:ence.— Stubbs  v.  State,  49  Miss.  724.  If  Iowa,  554. 

Section  SS31.  Defeiidant  Brought  Before  Court 
irhen  in  Custody:  When  the  defendant  is  in  custody,  the  court 
may  direct  the  officer  in  whose  custody  he  is  to  bring  him  before  it 
for  judgment,  and  the  officer  must  do  so. 

1887  R.  S.  Sec.  7983;   1864  1st  Ses.  p.  292.  Sec.  437. 

Section  5S39.  Wlien  Disciiarged  on  Baii:  If  the  de- 
fendant has  been  discharged  on  bail,  or  has  deposited  money  instead 
:hereof,  and  does  not  appear  for  judgment  when  his  personal  ap- 
pearance is  necessary,  the  court,  in  addition  to  the  forfeiture  of  the 
undertaking  of  bail,  or  of  the  money  deposited,  may  direct  the  clerk 
:o  issue  a  bench  warrant  for  his  arrest. 

1887  R.  S.  Sec.  7984;  1864  1st  Ses.  p.  Form  of  warrant:    Section  5634. 

292,  Sec.  438. 

Section  5S33.  Bencli  l¥arrant  to  Issue:  The  clerk, 
Dn  the  application  of  the  district  attorney,  may,  at  any  time  after  the 
3rder,  whether  the  court  be  sitting  or  not,  issue  a  bench  warrant 
into  one  or  more  counties. 

1887  R.  S.  Sec.  7986;  1864  1st  Ses.  p.  292,   Sec.   489. 

Section  5S34.  Form  of  Bencli  UTarrant:  The  bench 
varrant  must  be  substantially  in  the  following  form : 

County  of 

The  State  of  Idaho,  to  any  sheriff,  constable,  marshal,  or  police- 
nan  in  this  State : 

A.  B.  having  been  on  the. .  .  .day  of ,  A.  D.  nineteen 

lundred  and- ,  duly  convicted  in  the  district  court  of 

he judicial  district  of  the  State  of  Idaho,  in  and  for  the 

ounty  of of  the  crime  of (designating  it 

generally),  you  are  therefore  commanded  forthwith  to  arrest  the  above 
lamed  A.  B.,  and  bring  him  before  that  court  for  judgment;  or  if 
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the  court  has  adjourned  for  the  term,  that  you  deliver  him  into  th^ 

custody  of  the  sheriff  of  the  county  of 

Given  under  my  hand,  with  the  seal  of  said  court  affixed,  this 

day  of ,  A.  D.  nineteen  hundred  and 

By  order  of  the  court. 
[Seal.] 

E.  F.,  Clerk. 

1887  R.  S.  Sec.  7986;   1864  let  Sea.  p.  292,  Sec.  440. 

Section  SS3S.  UTarrant,  how  Seryed:  The  bencli  um  - 
rant  may  be  served  in  any  county  in  the  same  manner  as  a  warrant 
of  arrest,  and  when  served  in  another  county  it  need  not  be  indorsed  by 
a  magistrate  of  tliat  county. 

1887  R.  S.  Sec.  7987;   1864  1st  Ses.  p.  Warrant  of  arrest,  how  served:  Sees. 

293,  Sec.   441.  5243  et  seq. 

Section  5336.  Arrest  of  Defendant:  Whether  the 
bench  warrant  is  served  in  the  county  in  which  it  was  issued  or  in 
another  county,  the  officer  must  arrest  the  defendant  and  bring  him 
before  tlie  court  or  commit  him  to  the  officer  mentioned  in  the  war- 
rant, according  to  the  command  thereof. 

1887  R.  S.  Sec.  7988;    1864  1st  Ses.  p.  293,  Sec.  442. 

Section  •I^IST.  Arraig^nment  of  Defendant:  When  the 
defendant  appears  for  judgment  he  must  be  informed  by  the  conn, 
or  by  the  clerk,  under  its  direction,  of  the  nature  of  the  indictment 
or  information  and  of  his  plea,  and  the  verdict  if  any  thereon,  and 
must  be  asked  whether  he  has  any  legal  cause  to  show  why  judg- 
ment should  not  be  pronounced  against  him. 

1887  R.  S.  Sec.  7989;   1864  1st  Ses.  p.  507    Am.    St.    Rep.    147;    and   although 

293,  Sec.  443,  "or  information,"  Inserted  such  omission  is  error.  It  does  not  ne- 

by  Commission;    see  Act  1891   1st  Ses.  cessitate  a  new  trial,  but  only  a  resen- 

p.   184.  tence. — State  v.  Trezevant,  20  S.  C.363, 

SUFFICIENT  COMPLIANCE:  To  47  Am.  Rep.  840;  Rhea  v.  United  States 
Inform  a  defendant  about  to  be  sen-  (Okl.),  50  Pac.  992. 
tenced  for  the  crime  of  murder,  that  in-  RECORD:  The  statement  by  the 
formation  was  presented  against  him  court  to  the  defendant  of  the  nature  of 
for  the  crime  of  murder  on  the  twenty-  the  offense  of  which  he  has  been  con- 
seventh  day  of  October,  1885;  of  his  ar-  vlcted,  although  necessary  as  prellml- 
ralgnment  and  plea  of  not  guilty;  of  his  nary  to  pronouncing  Judugrment,  is  not 
trial;  of  the  verdict  of  the  jury;  on  the  a  part  thereof,  and  a  mistake  In  theen- 
tvventy-seventh  day  of  January,  ,1886,  try  of  such  statement  does  not  invali- 
"guilty  of  murder  in  the  first  degree;"  date  the  judgment,  but  may  be  cor- 
and  to  ask  him  if  he  has  anything  to  rected  by  order  of  the  court  made 
say  why  sentence  should  not  be  passed  pending  an  appeal  from  such  judgment 
upon  him;  held  to  be  sufflcient  com-  — People  v.  Murback,  64  Cal.  369,  30 
pliance  under  an  identical  provision. —  Pac.  608;  but  the  record  of  a  trial  for 
People  v.  Jung  Qung  Sing,  70  Cal.  469,  a  capital  offense  must  show  that  the 
11  Pac.  755.  prisoner  was  present  when  the  sentence 

FAILURE   TO    COMPLY,    EFFECT:  of    death    was    pronounced    upon   him. 

Omission   of  the  court  to  ask  the  de-  and  that  he  was  asked  whether  or  not 

fondant  before  judgment  and  sentence  he  had  anything  to  say  why  such  sen- 

if  he  had  anything  to  say  why  sentence  tence  should   not  be  pronounced  upon 

should  not  be  pronounced  against  him  him. — Hamilton    v.    Commonwealth,  1* 

will    not    warrant    a    reversal    of    such  Pa.   St.   129,  55  Am.  Dec.   485. 
judgment. — Gannon    v.    People,    127    111. 

Section  tlSSS.    Cause    Shown    Against    Judgmest: 

He  may  show,  for  cause  against  the  judgment : 
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That  he  is  insane;  and  if,  in  the  opinion  of  the  court,  there  is 
nable  ground  for  believing  him  to  be  insane^  the  question  of  in- 
f  must  be  tried  as  provided  in  Sections  5663-5669  of  this  Code. 
x)n  the  trial  of  that  question,  the  jury  find  that  he  is  sane,  judg- 

must  be  pronounced,  but  if  they  find  him  insane,  he  must  be 
litted  to  the  State  insane  asylum  until  he  becomes  sane;  and 

notice  is  given  of  that  fact,  as  provided  in  said  Section  he  must 
ought  before  the  court  for  judgment ; 

That  he  has  good  cause  to  offer,  either  in  arrest  of  judgment 
•r  a  new  trial,  in  which  case  the  court  may,  in  its  discretion, 

the  judgment  to  be  deferred,  and  proceed  to  decide  upon  the  mo- 
n  arrest  of  judgment  or  for  a  new  trial. 

R.  S.  Sec.  7990;  1864  1st  Ses.  p.  quently  see  him,   and  that  they  were 

ec.  444.  informed  and  believed  he  was  insane, 

^st   of   Judirment   on    defendant's  no  question  of  his  insanity  having  been 

1:   Section  5524.  raised  during  the  trial,  a  refusal  after 

}8t  of  judgment  by  court:    Sec-  conviction  to  submit  a  special  issue  of 

>26.  his  insanity  will  not  be  disturbed  under 

lication  for  new  trial  granted  in  the  provision  of  the  Code  for  a  trial  of 

cases:    Section  5522.  the  insanity  of  the  accused  if,  in  the 

^ITY     NOT     TO     BE     TRIED,  opinion  of  the  court,  there  is  reason- 

M:    Where  the  only  evidence  of  able  ground   to  believe  him   Insane. — 

sanity  of  the  accused  was  an  af-  People  v.  Knott,  122  Cal.  410,  55  Pac 

of   his    attomeyti    that,    during  154. 
lonthes  last  past,  they  had  fre- 

clion  5539.    Judf  ment  to  be  Pronounced:      If  no 

lent  cause  is  alleged  or  appears  to  the  court  why  judgment  should 
e  pronounced,  it  must  thereupon  be  rendered. 

R.  S.  Sec.  7991;   1864  1st  Ses.  p.  the  court  Is  bound  to  proceed. — ^People 

ec.  445.  V.  Jung  Qung  Sing,  70  CaL  469,  11  Pac. 

JRT     BOUND     TO      PROCEED,  755. 

Nf:    Unless  there  exist  some  legal  Time  when  Judgment  is  to  be  pro- 

against  pronouncing  juudgment,  nounced:    Section  5528. 

ction  S340.  Court  may  Hear  Circumstances:  After 
a  or  verdict  of  guilty,  where  a  discretion  is  conferred  upon  the 
as  to  the  extent  of  the  punishment,  the  court,  upon  the  oral  sug- 
)n  of  either  party  that  there  are  circumstances  which  may  be 
Tly  taken  into  view^  either  in  aggravation  or  mitigation  of  the 
.hment,  may,  in  its  discretion,  hear  the  same  summarily,  at  a 
Sed  time,  and  upon  such  notice  to  the  adverse  party  as  it  may 
I 

R.  S.  Sec.  7992.  matter  of  the  amount  of  fine  is  left  to 

the  discretion  of  the  court  in  propor- 

CRETION  OF  THE  COURT:    A  tion  to  the  nature  of  the  offense  com- 

has     discretion     to     determine  mitted,  and  its  gravity,  it  must  be  pre- 

er  it  shall  hear  evidence  in  miti-  sumed    that   the   act    Is    constitutional 

I  of  punishment,  and  it  is  proper  and  that  such  discretion  will  be  wisely 

to  refuse  to  hear  incompetent  evi-  and  Justly  exercised. — Burgh  v.  State, 

offered  for  that  purpose. — People  108   Ind.   132.    And  the  question  as   to 

Cay,  122  Cal.  628,  55  Pac.  594.    A-  what  the  precise  limit  of  the  power  of 

ice  which  is  within  the  statutory  the  judge  to  punish  is,  can  not  be  pre- 

is  not  invalid,  because  the  court  scribed,  and  the  constitution  does  not 

passing  the  same  took  into  con-  fix    it,    neither   do    precedents,    neither 

tion     another     indictment     then  can  the  court  upon  appeal,  and  it  ought 

ig  against  the  defendant  in  ag-  not  to  be  fixed,  but  left  to  the  judge 

tion  of  the  punishment. — State  v.  who  Inflicted  it  under  the  circumstances 

32  Or.  280,  50  Pac.  800.  Where  the  of  each  case,  and  It  ought  not  to  be  in- 
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terfered  with,  except  when  the  abuse  is 
palpable. — State  v.  Pettle,  80  N.  C.  567. 


369,  30  Am.  Rep.  88;    State  v.  Driver, 
78  N.  C.  423. 


Section  5341.  Wiluess  Deposition  may  be  Taken, 
when:  The  circumstances  must  be  presented  by  thfe  testimony  of 
witnesses  examined  in  open  court,  except  that  when  a  witness  is  so 
sick  or  infirm  as  to  be  unable  to  attend,  his  deposition  may  be  taken 
by  a  magistrate  of  the  county,  out  of  court,  upon  such  notice  to  the 
adverse  party  as  the  court  may  direct.  No  affidavit  or  testimony,  or 
representation  of  any  kind,  verbal  or  written,  can  be  offered  to  cr  ^^• 
ceived  by  the  court,  or  a  judge  thereof,  in  aggravation  or  mitigation  of 
ihe  punishment,  except  as  provided  in  this  and  the  preceding  section. 

1887  R.  S.  Sec.  7993. 

Section  5543.  Fine,  €ost8,  Imprisonment  Tor:  A  judg- 
ment that  the  defendant  pay  a  fine,  or  pay  costs,  or  pay  both  fine  and 
costs,  may  also  direct  that  defendant  be  imprisoned  until  the  fine,  or 
costs,  or  both  fine  and  costs  have  been  satisfied ;  specifying  the  extent 
of  the  imprisonment,  which  cannot  exceed  one  day  for  every  two 
dollars  of  the  fine,  costs  or  fine  and  costs,  as  the  case  may  be. 


1899  5th  Ses.  p.  379,  amended  laws  of 
1887  R.  S.  Sec.  7994;  1864  1st  Ses.  p. 
293,  Sec.  447. 

NO  APPLICATION  TO  CON- 
TEMPTS: Held,  under  a  section  sim- 
ilar to  ours,  that  this  provision  of  the 
Criminal  Code  has  no  application  to 
punishments  for  contempt,  such  pun- 
ishments being  regulated  by  the  Code 
of  Civil  Procedure. — Ex  parte  Abbott, 
94  Cal.  333,  29  Pac.  622. 

APPLIES  WHEN:  It  is  held  of  a 
similar  provision  in  California,  that  it 
only  applies  where  there  is  no  direct 
Judgment  of  imprisonment  coupled 
with  the  Judgment  of  fine. — People  v. 
Brown,  133  Cal.  35,  45  Pac.  181;  In  re 
Rosenheim.  83  Cal.  388,  23  Pac.  372. 
Accordingly,  a  Judgement  that  the  de- 
fendant be  imprisoned  one  year,  and 
pay  a  fine  of  $19,000  and  be  detained 
until  it  is  paid,  will  be  so  modified  as 
to  entitle  the  prisoner  to  be  discharged 
at  the  end  of  one  year  of  confinement. 
—People  V.  Hamberg,  84  Cal.  468,  24 
Pac.  298.  Likewise  a  sentence  on  con- 
viction   of    an    offense    punishable    by 


fine  and  imprisonment,  that  the  defend- 
ant be  imprisoned  in  the  state  prison 
for  a  definite  term  and  pay  a  fine,  and 
be  imprisoned  in  the  state  prison  until 
the  same  be  satisfied,  at  a  given  rate 
per  day,  is  void  so  far  as  it  provides 
for  imprisonment  in  the  state  prison 
for  the  collection  of  the  fine. — ^In  re 
Wadlelgh,  82  Cal.  518,  23  Pac.  190.  And 
where  a  Judgment  provides  that  the 
defendant  be  imprisoned  for  a  certain 
time  and  that  he  can  also  be  fined  a 
certain  amount,  and  that  in  default  of 
payment  of  the  fine,  he  be  Imprisoned 
for  a  certain  additional  period,  the 
fact  that  the  latter  provision  of  the 
judgment  is  void  does  not  render  void 
the  rest  of  the  Judgement. — Lowrey  v. 
Hogue.  85  Cal.  600,  24  Pac.  995. 

SECOND  COMMITMENT  FOB 
COSTS:  When  a  defendant  is  released 
on  payment  of  a  fine,  while  his  sentence 
requires  payment  of  costs  as  well,  an- 
other warrant  may  issue  for  his  cpm- 
mltment  until  such  costs  are  paid.— to 
re  Landreth,  55  Kan.  147,  40  Pac  286. 


Section  5543.    Judgment  for  Fine,  etc«,  a  Lien:    A 

judgment  that  the  defendant  pay  a  fine,  pay  costs,  or  pay  fine  and 
costs,  constitutes  a  lien  in  like  manner  as  a  judgment  for  money  in  a 
civil  action. 


1899  5th  Ses.  p.  379,  amending  laws  of 
1887  R.  S.  Sec.  7995;  1864  1st  Ses.  p. 
294,  Sec.  448. 

Judgment  lien  In  civil  action:  Code 
Civ.  Proc.   Sec.  5528. 

MUST  NOT  BE  ALTERNATIVE: 
Under  the  section  of  the  Penal  Code 
providing  that  "a  Judgment  that  the  de- 


fendant shall  pay  a  fine  constitutes 
a  lien  in  like  manner  as  a  Judgment 
for  money  rendered  in  civil  actioo*" 
the  judugment  is  a  lien,  if  it  be  for  » 
fine  without  the  alternative  of  imprti- 
onment. — People  v.  Brown,  113  Cil* 
35,  45  Pac.  181. 


rh.  OOXXXn  ENTRY  OF  JUDGMENT— EXECUTION.  34? 

Section  5544.  Entry  of  Judgment:  When  judgment 
ipon  a  conviction  is  rendered,  the  clerk  must  enter  the  same  upon 
he  minutes,  stating  briefly  the  offense  for  which  the  conviction  was 
lad,  and  must  within  five  days  annex  together  and  file  the  following 
>apers,  which  constitute  a  record  of  the  action : 

1.  A  copy  of  the  minutes  of  a  challenge  interposed  by  the  de- 
fendant to  the  panel  of  the  grand  jury,  or  to.  an  individual  grand 
uror,  and  the  proceedings  and  decision  thereon ; 

2.  The  indictment  or  information  and  a  copy  of  the  minutes  of 
he  plea  or  demurrer ; 

3.  A  copy  of  the  minutes  of  the  challenge  interposed  to  the  panel 
Df  the  trial  jury  or  to  an  individual  juror,  and  the  proceedings  and  de- 
rision thereon ; 

4.  A  copy  of  the  minutes  of  the  trial ; 

5.  A  copy  of  the  minutes  of  the  judgment; 

6.  The  bill  of  exceptions,  if  there  be  one; 

7.  The  written  charges  asked  of  the  court,  and  refused,  if  there 
!  )e  any ; 

8.  A  copy  of  all  charges  given  and  of  the  indorsements  thereon. 

1887  R.  S.  Sec.  7996;   1864  1st  Ses.  p.  Code,  Section  1207  (similar  to  this  sec- 

294,  Sec.  449.  "or  information,"  inserted  tlon.)     It  Is  by  virtue  of  that  section 

by  Commission;   see  Act  1891  1st  Ses.  only,  making  the  minutes  of  the  court 

p.  184.  a  part  of  the  Judgment  roll,  that  the 

MINUTES    OF    THE    JUDGMENT:  minutes   get   into   and   become   a   part 

The  misstatement  of  his  offense  by  the  of   the    record   on   appeal." — People    v. 

Judge  to  a  prisoner  appearing  for  sen-  Long,  121  Cal.  494,  53  Pac.  1097. 

tence,   is  not  ground  for  reversal,  es-  CHARGES  OF  THE  COURT:     The 

pecially  if  the  defendant  has,  after  con-  presumption  that  an  oral  charge  was 

viction,  moved  in  arrest  of  Judgment  on  taken  down  by  the  reporter  is  not  over- 

the      ground      that      the      information  thrown  by  the  production  of  the  record 

charges    no   crime;    but   the    entry   of  of  the  action,  as  constituted  by  Penal 

judgment  of  conviction  as  for  an  of-  Code,  Section  1207  (similar  to  this  sec- 

fense  other  than  that  charged   in  the  tlon),  containing  no  intsructions,  as  it 

information   is   ground    for   reversal. —  more  properly  establishes  the  fact  that 

People  V.  Johnson,  71  Cal.  384,  12  Pac.  the  charge  when  transcribed  by  the  re- 

261;   see  also  notes  under  Section  5537,  porter,   was  not  indorsed  by  the  trial 

'"There    does    not    seeem    to    be    any  Judge,  than  the  fact  that  it   was   not 

judgment  roll  or  record  in  a  criminal  taken  down  by  the  reporter. — People  v. 

ease     except     on       conviction. — Penal  Ludwlg,  118  Cal.  328,  50  Pac.  426. 

EXECUTION. 

Section  S54ff.  Authority  for  Execution  of  Judgment 
Dther  than  Death:  When  a  judgment,  other  than  of  death,  has 
>een  pronounced,  a  certified  copy  of  the  entry  thereof  upon  the  min- 
utes must  be  forthwith  furnished  to  the  officer  whose  duty  it  is  to 
execute  the  judgment,  and  no  other  warrant  or  authority  is  necessary 
:o  justify  or  require  its  execution. 

1887  R.  S.  Sec.  8005;  1864  1st  Ses.  p.  Inal  Code,  receive  from  the  clerk  of  the 

294.   Sec.   460.  court   a   certified     transcript     of     the 

POWERS     UNDER     THE     TRAN-  Judgrment   of   the   court,   Includingr   the 

SCRIPT:    Under  the  Kansas  statutes,  conviction    and    sentence:    and,    under 

all  that  is  necessary  to  authorize  or  re-  the   authority   of   such    transcript,    the 

quire  the  sheriff  to  hold  !n  his  custody  sheriff  may   hold   the   convicted   party 

and  to  imprison  a  person  sentenced  in  in  custody  and  imprison  him  until  the 

a  criminal  action   to   imprisonment   in  judgrment  of  the  court  is  fully  satis- 

the    county    Jail,    is    that    the    sheriff  fled,   or  until  an   order  of  the   county 

should,  under  Section  255  of  the  Crim-  board  is  made,  dlschargrinsr  him  from 


^8 


JUDGMENT  OF  DEATH  OU  IMPRISONMENT.        Ck.  00X1111 


Imprisonment  A  certified  transcript  In 
such  case  is  unlike  a  summons,  or  a 
subpoena,  or  a  warrant,  or  some  other 
writ  whose  force  is  spent  within  a 
particular  and  specified  period  of  time, 
and  which  must,  at  or  after  such  time, 
be  returned  to  the  court.  The  force  of 
such  certified  transcript  is  never  spent 


until  the  force  of  the  Juudgment  itselt 
of  which  it  is  a  transcript,  is  also  spent. 
or  until  the  Judgement  is  in  some  man- 
ner suspended  or  satisfied.— In  re 
Boyd,  34  Kan.  570,  9  Pac.  240. 

When  Judgment  is  for  imprisonment 
in  state  prison:    Sec.  5548. 


Section  5346.     Execution  to  Issue  as  in  €i¥il  Cases: 

If  the  judgment  is  for  the  payment  of  a  fine,  or  costs,  or  fine  and 
costs,  only,  execution  may  be  issued  thereon  as  on  a  judgment  in  a 
civil  action. 


1899  5th  Ses.  p.  379,  amending:  laws 
of  1887  R.  S.  Sec.  8006;  1864  1st  Ses. 
p.  294,  Sec.  451. 

FINE  AND  IMPRISONMENT:  Un- 
der the  section  of  the  Penal  Code  pro- 
viding that,  "If  the  juudgment  is  for 
a  fine  alone,  execution  may  be  issued 
thereon  as  on  a  judgment  in  a  civil 
case,"  execution  may  issue,  if  there  is 
a  fine  without  the  alternative  of  im- 
prisonment, whether  it  be  a  fine  cou- 
pled with  a  judgment  of  imprison- 
ment, or  one  simply  of  fine  without  a 
judgment  of  imprisonment. — People  v. 
Brown,  113  Cal.  35,  45  Pac.  181.  A  judg- 
ment for  punishment  by  fine  and  im- 
prisonment is  not  void  because  it  fur- 
ther   provides    that    the    fine    shall   be 


enforced  as  a  civil  judgment. — State  v. 
Marion,  14  Mont.  458,  36  Pac.  1044. 

FINE  FOR  CONTEMPT:  An  ad- 
judication of  a  judge  of  the  superior 
court  of  one  county,  that  a  judgment 
of  the  superior  court  of  another  coun- 
ty, directing  that  a  person  be  imprison- 
ed until  he  pay  a  fine  for  a  contempt, 
was  in  excess  of  its  jurisdiction,  is  in 
effect  an  adjudication  that  so  much  of 
the  judugment  as  directed  the  impris- 
onment was  void,  and  therefore  brings 
the  case  within  Penal  Code,  Sec  1214, 
which  provides  that,  "if  the  judgment 
is  for  a  fine  alone,  execution  may  be 
issued  thereon  as  a  judgment  in  a 
civil  action." — Grady  v.  Superior  Court 
of  Fresno  County,  64  Cal.  165.  30  Pac 
613. 


Section  5S47.     Dcfendaiit  Iflust  be  Committeil:      If 

the  judgment  is  for  imprisonment,  or  a  fine  and  imprisonment  until 
it  be  paid,  the  defendant  must  forthwith  be  committed  to  the  custody 
of  the  proper  officer,  and  by  him  detained  until  the  judgment  is  com- 
plied with. 

18S7  R.  S.  Sec.  8007;  1864  1st  Ses.  p. 
294.  Sec.  452. 

MUNICIPAL.  REGULATIONS:  The 
state  constitution  authorizes  any  city 
to  make  and  enforce  all  police  and  oth- 
er regulations  not  in  conflict  with  gen- 
eral laws.  Penal  Code,  Sec.  1215,  pro- 
vides that  if  a  judgment  is  "for  im- 
prisonment, or  a  fine  and  imprisonment 
until  it  be  paid,"  the  defendant  must  be 
"detained  until  the  judgment  is  com- 
plied with."  Held,  that  an  ordinance  of 
said  city  might  provide  that  a  violation 

Section  5548.  Judgement  of  Death  or  for  Imprisonmest 
in  State  Prison,  Duty  of'Siierifl^etc:  If  judgment  is  for  impris- 
onment in  the  State  prison  or  for  the  infliction  of  the  death  penalty,  the 
sherifif  of  the  county  must,  upon  a  receipt  of  a  certified  copy  of  the  judg- 
ment, hold  the  prisoner  in  his  custody  until  demand  for  such  prisoner 
is  made  upon  him  by  the  duly  authorized  guard  of  said  prison,  who  may 
be  sent  to  convey  such  prisoner  to  the  State  prison.  When  such  demand 
is  made  upon  the  sheriff  by  said  guard,  the  sheriff  shall  deliver  the 
prisoner  and  said  copy  of  the  judgment  to  said  guard,  and  take  a  receipt 
from  said  guard  for  the  prisoner  and  said  copy  of  the  judgment 


thereof  should  be  punished  by  impris- 
onment "for  ten  days  by  fine  of  one 
hundred  and  fifty  dollars,"  and  that  In 
default  of  payment  of  the  fine,  the  de- 
fendant should  be  imprisoned  '"until 
the  fine  be  satisfied  in  the  proportion 
of  one  day's  imprisonment  for  every 
two  dollars  of  such  fine  remaining  un- 
paid."—Ex  parte  Green,  94  Cal.  887, 28 
Pac.  783,  distingruishlng  Ex  parte 
Rosenheim,  83  Cal.  390,  23  Pac.  872;  see 
also  notes  under  Section  5542. 


7h.  CCXXXII         JUDGMENT  OF  DEATH.  EXECUTION  OF.  849 

1899  6th  Sea.  p.  841,  amending:  laws  COPY    OF    JUDGMENT,    POWERS 

►f  1887  R.  S.  Sec.  8008.  UNDER:    Sec.  5545. 

Section  5549.  Judgment  of  Death,  when  Sentenced 
to  be  Executed,  by  frhom:  Whenever  a  person  convicted  of  a 
:rime  the  penalty  for  which  is  death;  and  such  convicted  person  be 
rsntenced  to  suffer  the  penalty  of  death,  the  judge  passing  such  sen- 
ence  shall  designate  in  the  warrant  of  conviction,  a  day  on  which  the 
judgment  is  to  be  executed,  which  must  not  be  less  than  thirty  nor 
nore  than  sixty  days  from  the  date  of  said  judgment.  Said  war- 
rant shall  be  directed  to  the  warden  of  the  State  penitentiary  of  this 
State,  commanding  said  warden  to  do  execution  of  the  sentence  im- 
posed as  aforesaid,  within  the  time  designated  in  said  warrant,  and 
shall  be  delivered  to  the  sheriff  of  the  county  wherein  said  conviction 
is  had,  who  shall  deliver  the  same  to  the  w^arden  of  the  State  peni- 
tentiary or  his  authorized  guard  at  the  time  ot  the  delivery  of  the 
person,  and  copy  of  the  judgment  as  herein  provided  for.  The  said 
warden  of  the  State  penitentiary  shall  keep  said  convicted  person  in 
eoh'tary  confinernent  until  the  infliction  of  the  death  penalty;  and  no 
person  shall  be  allowed  access  to  the  said  convict,  except  his  attend- 
ants, counsel,  physician,  spiritual  adviser  of  his  own  selection,  and 
members  of  his  own  family,  and  then  only  in  accordance  with  the  prison 
rules. 

1899  5th  Ses.  p.  341,  amending  laws  NO    RESTROSPECTIVE    EFFECT: 

of  1887  R.  S.   Sec.  8009;    1864   1st  Ses.  Act  of  Feb.  18.  1889   (Ses.  Laws,  1899, 

p.  294,   Sec.   453.  340),  amending  certain  sections  of  the 

WARRANT,  WHAT  TO  STATE:  Revised  Statutes  of  1887,  regulating 
The  day  of  execution  under  sentence  ^^^  ^*"*®'  Piace  and  manner  of  Inflicting 
of  death  should  be  included  In  the  war-  <^he  death  penalty,  construed  with  Sec- 
rant  and  not  In  the  judgment.— People  ^lon  159  of  the  Revised  Statutes  of  1887, 
V  Bonila    38  Cal    699  ^^  ^^^  applicable  to  past  oftenses,  and  Is 

DATE  OF  EXECUTION:    The  Ore-       ^T"}^^^ ^""^^ ^^  t*"  "^^^^"^C^"^  ^^ 
^    ,  , ,       ^.    X  *»-     J     i.w  Davis   (Idaho),  59  Pac.  544.    The  pro- 

*°".*^S^n^rV^^*!,'*'"*/*'^  ^^T  ^V       vision   of   Sec  ion   159   of  the   Revised 
rant  shall  fix  the  day  of  execution  at  a 


date  not  less  than  thirty  days  nor  more 
than  sixty  days  from  the  time  of  the 


Statutes  of  1887,  Is  Intended  as  and  is 
a  general  saving  clause  to  penal  stat- 
utes,  amendatory   and   otherwise,   and 


udugment.    Held,    where   the   accused  ^„„*,„„^„  .«  ^^JL^  «   -♦«#„#^  «-  U  «^ 
■*       .         J     A     11    n     locr     *      w..  continues  in  force  a  statute  as  it  ex- 
was    sentenced    April    9.    1887,    to    be  ,„4.^j  „„  ^^  „„  ^--««„«„  «^,«^<*4.^>i  ««i^« 
,  -.         Oft   <ooT         4.V.    jt         m  Isted  as  to  all  oiienses  committed  prior 
landed  June  29,  1887,  as  the  day  of  ex-  .  i         j  t  ,.  ^     m 
.r.V*.^«    **,„*  *»^...    •  „„  •,«  ^L^A  ^«.  to  repeal:  and  a  person  convicted  of  an 


jcution,  that  there  was  no  ground  for 


offense,  and  sentenced  to  death,  prior 


I  new  trial,  but  that  the  warrant  should      j„  ^^    '„,    ^^^^  ^^  punished  under  the 
>e  set  aside,  and  the  cause  remanded; 


io   as  to  make  the  record  conform  to 
the  statute  and  be  consistent  with  it- 


law  as   it  existed  at  the   time  of  the 

commission  of  the  offense. — In  re  Davis 

,^      «*  X  -»r       1      ir    .-.      onr     f^       (Idaho),  supra;  to  the  same  effect  are 

self.-State   v.   Marple.    15    Or.   205,   14       p^^^j^  ^    Vincent,  95  Cal.  425,  30  Pac. 

Pac.  5i!i.  ggj.   People  V    McNulty,  93  Cal.  427,  26 

Pac.  597,  29  Pac.  61. 

Section  S5S0.  Judge  to  Transmit  to  Gorernor  State- 
ment ot  Conriction,  etc.:  The  judge  of  the  court  at  which  a 
conviction  for  murder  is  had,  must,  immediately  after  the  conviction, 
transmit  to  the  j^^overnor,  by  mail,  or  otherwise,  a  statement  of 
the  conviction  and  judgment,  and  of  the  testimony  given  at  the  trial. 

1887  R.  S.  Sec.  8010;   1864  1st  Ses.  p.   294,  Sec.  454. 

Section  SSSl.  Opinion  of  Justices  of  Supreme 
Court:       The  governor  may  thereuix)n  require  the  opinion  of  the 
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justices  of  the  supreme  court  and  of  the  attorney  general,  or  any  of 
them,  upon  the  statement  so  furnished. 

1887  R.  S.  Sec.  8011;   1864  Ist  Ses.  p.  295.   Sec.  465. 

Section  SSSH.  Judgment  of  Death:  No  judge,  court  or 
officer,  other  than  the  governor,  can  suspend  the  execution  of  a  judg- 
ment of  death,  except  the  slieriff,  as  provided  in  the  six  succeeding  Sec- 
tions, unless  an  appeal  is  taken. 

1887  R.  S.  Sec.  8012;  1864  1st  Ses.  p.  Appeal:      Sections  5563   et  seq.  this 

295,  part  of  Sec.  456,  amended  by  Com-       Code, 
mission. 

Section  5SS3.  If  Defendant  Insane,  Jury  to  Inqnirc 
Into;  If,  after  judgment  of  death,  there  is  good  reason  to  suppose 
that  the  defendant  has  become  insane,  the  sheriff  of  the  county,  with  the 
concurrence  of  the  judge  of  the  court  by  which  the  judgment  was  ren- 
dered, may  summon  from  the  list  of  jurors  selected  by  the  commis- 
sioners for  the  year,  a  jury  of  twelve  persons  to  inquire  into  the  sup- 
posed insanity,  and  must  give  immediate  notice  thereof  to  the  prose- 
cuting attorney  of  the  county. 

1887  R.  S.  Sec.  8018;  1864  1st  Ses.  p.  295,  Sec.  457,  amended  by  Commission. 

Seetion  S9S4L.  Inquisition,  Duty  of  Attorney  CSen- 
eral:  The  prosecuting  attorney  must  attend  the  inquisition,  and  may 
produce  witnesses  before  the  lury,  for  which  purpose  he  may  issue 
process  in  the  same  manner  as  for  w^itnesses  to  attend  before  the  grand 
jury,  and  disobedience  thereto  may  be  punished  in  like  manner  as  diso- 
bedience to  process  issued  by  the  court. 

1887  R.  S.  Sec.  8014;   1864  1st  Ses.  p.  295,  Sec.  458,  amended  by  Commission. 

Seetion  SSSS.  Inquisition,  how  Filed:  A  certificate  of 
the  innuisition  must  be  signed  by  the  jurors  and  the  sheriff,  and 
filed  with  the  clerk  of  the  court  in  which  the  conviction  was  had. 

1887  R.  S.  Sec.  8015:   1864  1st  Ses.  p.  295.  Sec.  459,  amended  by  Tommlsslon. 

Seetion  S556.     Proeeedinprs   upon   Findinfir  of  Jnry: 

If  it  is  found  by  the  inquisition  thnt  the  defendant  is  sane,  the  sheriff 
must  execute  the  judgment:  but  if  it  is  found  that  he  is  insane,  the 
sheriff  must  suspend  the  execution  of  the  judgment  until  he  receives 
a  warrant  from  the  governor  or  from  the  judge  of  the  court  by  which 
the  judgment  was  rendered,  directing  the  execution  of  the  iudgmetit. 
If  the  inquisition  finds  thnt  the  defendant  is  insane,  the  sheriflF  must  im- 
mediately transmit  it  to  the  governor,  who  mav,  when  the  defendant 
becomes  sane,  issue  a  warrant  appointing  a  day  for  the  execution  of  the 
judement. 

1887  R.  S.  Sec.  8016:   1864  1st  Ses.  p. 295,  Sec.  460,  amended  by  Commission. 

Section  5557.  Proceedinicfii  when  Female  Supposed  !• 
be  Pre^nnant:  Tf  there  is  eood  renson  to  suppose  that  a  fempl^* 
arainst  whom  a  iudement  of  death  is  rendered  is  nregnant,  the  sheriff 
of  the  count^^  with  the  concurrence  of  the  iudge  of  the  court  by  which 
the  judgment  was  rendered,  may  summon  a  jury  of  three  physicians  to 
inquire  into  the  supposed  pregnancy.    Immediate  notice  ther^f  intis^ 
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be  given  to  the  prosecuting  attorney  of  the  county,  and  the  provisions 
of  Sections  5554  and  5555  apply  to  the  proceedings  upon  the  inquisi- 
tion. 

1887  R.  S.  Sec.  8017;  1864  Ist  Ses.  p.  295,  Sec.  462,  amended  by  Commission. 

Slectfoii  5SS8.    Finding  of  Jury,  Case  of  Pregnancy: 

If  it  is  found  by  the  inquisition  that  the  female  is  not  pregnant,  the 
sheriff  must  execute  the  judgment:  if  it  is  found  that  she  is  pregnant, 
the  sheriff  must  suspend  the  execution  of  the  judgment,  and  transmit 
the  inquisition  to  the  governor.  When  the  governor  is  satisfied  that 
the  female  is  no  longer  pregnant,  he  may  issue  his  warrant  appointing 
a  day  for  the  execution  of  the  judgment. 

1887  R.  S.  Sec.  8018;  1864  1st  Ses.  p.  295,  Sec.  461.  amended  by  Commission, 

Section  SSS9.     Judgment  of  Death  not  Executed:     If 

for  any  reason  a  judgment  of  death  has  not  been  executed,  and  it 
remains  in  force,  the  court  in  which  the  conviction  was  had,  on  the 
application  of  the  prosecuting  attorney,  must  order  the  defendant  to  be 
brought  before  it.  or  if  he  is  at  large  a  warrant  for  his  apprehension 
may  be  issued.  Upon  the  defendant  being  brought  before  the  court, 
the  court  may  inquire  into  the  facts,  and  if  no  legal  reason  exists 
agninst  the  execution  of  the  judgment,  must  make  an  order  that  the 
warden  execute  the  judgment  at  a  specified  time.  The  warden  must 
execute  the  judgment  accordingly. 

1899  5th  Ses.  p.  342,  amending:  laws  for  the  fixing:  of  a  date  for  the  execu- 

of  1887  R.  S.  Sec.  8019;  1864  1st  Ses.  p.  tion  of  a  judgrment  of  death  after  the 

296,  Sees.  465,  466.  date  orlgnally  fixed  has  expired. — ^Peo- 

SECOND  DAY  FOR   EXECUTION:  pie  v.  Durant,  119  Cal.  54,  51  Pac.  185. 

Where  the  judgment  of  death  has  not  AUTHORITY  OF  WARDEN:    Under 

been  executed  as  directed  to  be.  and  the  Pen.  Code,  Section  1227,  as  amended  by 

defendant  has  been  called  into  court  to  St.  1891  p.  274,  expressly  providing  for 

show  cause  why  another  date  for  the  the  execution  of  judugments  of  death 

execution  should  not  be  fixed,  it  is  not  by  the  warden  of  the  state  prison,  there 

error  for  the  court  to  refuse  to  inquire  was  no  merit  In  a  contention  that  such 

into  the  validity  of  the  Judugment  by  warden    has    no    authority    to    execute 

Bvhlch  the  defendant  was  convicted,  nor  such    ludgments. — People    v.    Ebanks, 

I  violation  of  the  Penal  Code  providing  120  Cal.  626,  52  Pac.  1078. 

Section  SS60.  Punishment  of  Dratli:  The  punishment 
Df  death  must  be  inflicted  by  hanging  the  defendant  by  the  neck  un- 
til he  is  dead. 

1887  R.  S.  Sec.  8020:   1864  1st  Ses.  p.  296,   Sec.   467. 

Section  SS61.  litate  Prison  Board  Sliail  Provide 
Suitable  Place,  etc.:  The  State  prison  board  of  the  State,  at  the 
expense  of  the  State  of  Idaho,  shall  provide  a  suitable  room  or  place, 
closed  from  public  view  within  the  walls  of  the  State  peniteneiary, 
and  therein  erect  and  construct  the  necessary  scaffolding,  traps  and 
appliances  requisite  for  carrying  into  execution  the  death  penalty; 
and  the  punishment  of  death  must,  when  pronounced  by  sentence  in 
this  State,  in  each  and  every  case,  be  inflicted  by  the  warden,  in  the 
State  penitentiary,  in  the  room  or  place,  and  with  the  appliances 
aforesaid,  by  hanging  said  convict  by  the  neck  until  he  shall  be  dead. 

1899  5th  Ses.  p.  342,  amending  laws  of  1887  :  L  S.  Sec.  8021. 
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Section  S569.  Afler  Execution,  l¥arden  to  make 
Return  or  Deatli  l¥arrant:  After  the  execution,  the  warden 
must  make  a  return  uix)n  the  death  warrant,  showing  the  time,  mode 
and  manner  in  which  it  was  executed. 

1899  5th  Ses.  p.  342,  amending:  laws  of  1887  R.  S.  Sec.  8022. 

CHAPTER  CCXXXm. 
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custody.  5585.  Defendant,      when     to     be    dl«- 
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WHEN  ALLOWED,  HOW  TAKEN,  EFFECT. 

Section  SS03.  Appeal:  Either  party  in  a  criminal  action  in 
the  district  court  may  appeal  to  the  supreme  court,  on  questions  of 
law  alone,  as  prescribed  in  this  Chapter. 

1887  R.  S.  Sec.  8040;  1864  1st  Ses.  pp.  from    the    district    court    shaU   be  on 

296,  297,  Sees.  468,  469.  questions    of    law    alone,    an   objection 

QUESTIONS  OF  LAW  ALONE:  Ap-  that  the  evidence  does  not  support  the 

peals  in  criminal  cases  may  be  taken  conviction  in  a  criminal  cause,  can  not 

on  questions  of  law  alone  and  such  ap-  be  considered  on  an  appeal  from  Judg- 

peals  must  be  represented  by  a  bill  of  ment. — People  v.   Pierson,  2  Idaho,  71, 

exceptions. — State  v.  Reed   (Idaho),  32  3  Pac.  688.    An  objection  on  appeal  in 

Pac.  202.  a    criminal    cause    that    the   verdict  Is 

Bill  of  exceptions  appealing  questions  contrr.ry  to  evidence,  will  not  be  con- 

of  law:    Sees.  5515,  5516,  this  Code.  sidered.    This   court   wUl   not  consider 

REVIEW  ON  APPEAL:    Under  Rev.  the  weight  of  the  conflicting  evidence. 

Laws,  p.  432,  Sec.  465,  Sub.  2  providing  —United  States  v.  Camp,  2  Idaho,  215, 

that   an   appeal   to   the   supreme   court  10  Pac.  226. 

Section  S564.    Parties  on  Appeal,   liow  Designated: 

The  party  appealing  is  known  as  the  appellant,  and  the  adverse 
party  as  the  respondent,  but  the  title  of  the  action  is  not  changed  in 
consequence  of  the  appeal. 

1887  R.  S.  Sec.  8041;   1864  1st  Ses.  p.  297,  Sec.  470. 

Section  5565.     Defendant  may  tab:e  Appeal,  whca: 

An  api)eal  may  be  taken  by  the  defendant : 

1.  From  a  final  judgment  of  conviction ; 

2.  From  an  order  denying  a  motion  for  a  new  trial ; 

3.  From  any  order  made  after  judgment,  affecting  the  substantial 
rights  of  the  party. 
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fl.  S.  Sec.  8042,  amending:  Sec. 
Pr.  1875;   1864  Ist  Ses.  p.  297. 

ON  IN  ARREST:.  Under  the 
ns  of  the  Penal  Code  permitting 
al  from  a  final  Judgrment  of  Con- 
or from  an  order  denying  a 
J,  and  from  an  order  made  after 
It  aftecting  the  substantial 
)f  the  party,  and  under  those 
ns  (see  Sec.  5582.  this  Code), 
ippeal  by  the  defendant  from  a 
it  wherein  the  court  may  refuse 
mediate  order  or  ruling  in- 
the  merits  or  which  may  have 
the  Judgment;  an  appeal  will 
rom  an  order  denying  a  motion 
t  for  judgment,  since  it  may  be 
i  on  appeal  from  final  judg- 
People  V.  Walker  (Cal.),  61 
). 

ON  TO  DISCHARGE:  An  ap- 
11  not  lie  from  an  order  over- 
,  motion  to  discharge  from  im- 
ent  or  from  an  order  denying  a 
to  vacate  the  Judgment  of  con- 
Since  the  Judgment  of  convic- 
3  appealable  and  the  objections 
ive  been  reviewed  upon  appeal 
jfendant. — People     v.     Walker, 

OF  EXECUTION:  Under  Sec- 
7,  Sub-division  3  of  the  Penal 
lowing  defendant  In  a  criminal 
appeal  "from  any  order  made 


after  Judgment  affecting  the  substan- 
tial rfghts  of  the  party,'*  an  order  made 
after  a  capital  conviction,  fixing  the 
time  and  place  of  execution,  may  be  .ap- 
pealed.— People  V.  McNulty,  95  Cal. 
594.  80  Pac.  96S. 

CHANGE  OF  VENUE:  The  stat- 
utes of  Idaho  provide  for  the  refusing 
on  appeal  of  an  order  of  the  district 
court  overruling  an  application  for  a 
change  of  place  of  trial  in  a  criminal 
case,  such  order  not  being  final,  can 
only,  under  the  provisions  of  the  Penal 
Code,  be  reviewed  on  an  appeal  from 
final  Judgment. — State  v.  Reed  (Idaho), 
32  Pac.  202. 

JUDGMENT  FOR  DEFENDANT: 
Section  9.  Article  V,  of  the  Constitu- 
tion, which  provides  "That  the  Supreme 
Court  shall  have  Jurisdiction  to  review 
upon  appeal  any  decision  of  the  dis- 
trict courts  or  the  Judges  thereof'  does 
not  give  the  state  the  right  ^o  appeal 
from  a  Judgment  in  favor  of  the  de- 
fendant in  a  criminal  acitlon. — State  v. 
Ridenbaugh  (Idaho).  51  Pac^  750. 

EXCEPTIONS:  In  the  absence  of 
any  exception  as  to  those  matters  not 
required  to  be  made  a  part  of  the  rec- 
ord, no  error  can  be  presumed;  and  if 
such  did  exist,  the  appellAte  court 
is  powerless  in  the  absence  of  aiiy  effort 
on  the  part  of  defendant's  col^xsel  to 
bring  those  matters  properly  up^.-^Peo- 
ple  V.  Walters,  1  Idaho,  560. 

tion  S566.     In  what  Caoieft  by  the  State:     An  ap- 

ay  be  taken  by  the  State : 

From  a  judgment  for  the  defendant  on  a  demurrer  to  the  in- 

nt  or  information ; 

From  an  order  granting  a  new  trial ; 

From  an-  order  arresting  judgment ; 

From  any  order  made  after  judgment,  affecting  the  substantial 

of  the  prosecution. 

R.   S.  Sec.  8043,  amending  Sec. 
Pr.  1875;    1864  1st  Ses.  p.  297, 


lALABLE  ORDER:  No  appeal 
11  an  order  refusing  to  vacate 
salable  order. — State  v.  Griffin 
,   40  Pac.   60. 

ON  TO  SET  ASIDE  INFOR- 
N:     An   appeal    from   an   order 


granting  defendant's  motion  to  set 
aside  an  Information  for  a  felony  will 
be  dipmlssed;  such  order  not  being  in- 
cluded in  the  section  which  prescribes 
the  cases  in  which  an  appeal  may  be 
taken  by  the  people. — People  v.  Richter, 
113  Cal.  473,  45  Pac.  811;  People  v.  Hlg- 
gins  (Cal.),  45  Pac.  1004. 


tion  S567.  Appeals,  Time  of:  An  appeal  from  a  judg- 
nust  be  taken  within  one  year  after  its  rendition,  and  from  an 
within  sixty  davs  after  it  is  made. 


fl.  S.  Sec.  8044,  amending  Sec. 
Pr.  1875. 

:R  after  JUDGMENT:  An 
from  an  order  made  after  a 
it  must  be  taken  within  sixty 
'ter  the  entry  of  the  order. — 
Griffin  (Idaho),  40  Pac.  60.  Nor 


can  a  failure  to  take  the  appeal  in  time 
be  cured  or  avoided  by  making:  a  mo- 
tion to  set  aside  the  order  and  appeal 
from  the  order  of  the  court  denying 
such   motion. — Id. 

APPEAL  FROM  JUDGMENT:    Un- 
der  the    section    requlrinir   an    appeal 
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from  a  Judgment  to  be  taken  within  a  year  after  rendition  of  judgment  can 
year,  an  appeal  from  a  conviction  in  a  not  be  considered. — People  v.  Walker 
criminal    case,    taken    more    than    one       (Cal.),  61  Pac.  800. 

Section  5S68.  Appeals,  how  Taken:  An  appeal  is  taken 
by  filing  with  the  clerk  of  the  court  in  which  the  judgment  or  order 
appealed  from  is  entered  or  filed,  a  notice  stating  the  appeal  from 
the  same,  and  serving  a  copy  thereof  upon  the  attorney  of  the  adverse 
party. 

1887  H.  S.  Sec.  8045;  1864  1st  Ses.  p.  has  been   filed,   though   permission  to 

297,  Sees.  473,  474,  476.  file    such    certificate,    on    the    ground 

WHAT  RECORD  MUST  SHOW:  An  that  the  failure  of  the  record  to  show 

appeal  is  taken  by  filing  and  serving  such     service     was     due     o   an  error 

notice  thereof  as  required  by  statute,  of    the    printer,    was      asked     several 

and  the  record  on  appeal  must  show  months   before   the    dismissal. — People 

that  such  notice  was  so  filed  and  sworn  v.  Swearinger  (Cal.).  38  Pac.  972.  TJn- 

or  the  case  will  be  dismissed  out  of  the  der  a  provision  that  the  appellant  must 

appellate  court  for  want  of  Jurisdiction.  file   with  the   clerk  of  the  trial  court 

— People  V.  Lynch,  1  Idaho,  358.  Sim-  a  notice  stating  the  appeal  therefrom, 

ilarly,  an  appeal     will     be     dismissed  a  verbal  notice  of  appeal  in  open  court 

where  the  record  does  not  show  service  Is     InsufTlclent. — Hunter     v.     Territory 

of  the  notice  of  appeal,  and  no  certlfl-  (Ariz.),  36  Pac.  175. 
cate  of  the  clerk  that  there  was  service. 

Section  SS69.    IVotice,  Serrice  by  Publication:    If  per 

sonal  service  of  the  notice  cannot  be  made,  the  judge  of  the  coun 
in  which  the  action  was  tried,  upon  proof  thereof,  may  make  an  order 
for  the  pubHcation  of  the  notice  in  some  newspaper  for  a  period  not 
exceeding  thirty  days;  such  publication  is  equivalent  to  personal 
service. 

1887  R.  S.  Sec.  8046;  1864  1st  Ses.  p.  297,  Sees.  475,  476. 

Section  SS70.  Efliict  of  Appeal  by  State:  An  appeal 
taken  by  the  State  in  no  case  stays  or  affects  the  operation  of  a 
judgment  in  favor  of  the  defendant,  until  judgment  is  reversed. 

1887  R.  S.  Sec.  8047;   1864  1st  Ses.  p.  297,  Sec.  477. 

Section  5S71.     Effect  or  Appeal  by  Defendant:    An 

appeal  to  the  supreme  court  from  a  judgment  of  conviction,  stays 
the  execution  of  the  judgment  in  all  capital  cases,  and  in  all  other 
cases,  upon  filing  with  the  clerk  of  the  court  in  which  the  convic- 
tion was  had,  a  certificate  of  the  judge  of  such  court,  or  of  a  justice 
of  the  supreme  court,  that,  in  his  opinion,  there  is  probable  cause 
for  the  appeal,  but  not  otherwise. 

1887   R.    S.    Sec.    8048,   amending   Cr.  PILING  OP  CERTIPICATB:  An  ap- 

Pr.  1875,  Sec.  474;  1864  1st  Ses.  p.  297,  peal  from  an  order  flxin^r  the  time  an! 

Sec.  478.  place  of  execution  does  not  stay  thJ 

DISCRETION    OP   JUDGE:     Where  execution   unless  such  a  certificate  is 

for  the  purpose  of  staying  execution  of  filed. — People  v.  McNulty,  95  CaL  BH 

a  Judgment  of  conviction   pending  an  30  Pac.  963. 

appeal,  application  is  made  to  a  Judga  DISPOSAL.  OP  PRISONER:    Under 

of  a  lower  court  for  a  certificate  that  the  section  providing  that  an  appeal  to 

there  Is  probable  cause  for  the  appeal,  the   supreme   court  from  a  convictl«»n 

such   certificate   should   be  granted.   If  In  a  capital  case  stays  the  execution  of 

the  Judge  thinks  that  the  cause   pre-  judgment.   It  is  held  that  the  warden 

sented  Is  debatabV,  If  It  Is  a  case  In  of  the  state  prison  need  not,  on  BTch 

which  there  may  be  an  honest  differ  -  an  appeal  by  the  prisoner,  deliver  h'm 

ence  of  opinion,  and  not  simply  a  case  to  the  sheriff  of  the  county  where  he 

which  Is  vexatious  and  frivolous. — In  re  was    tried. — Ex   parte   Fredericks,  IW 

Adams,  81  Cal.  168,  22  Pac.  547.  Cal.  400,  38  Pac.  51;  but  see  Stz  ptfta 
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2   Wash.    St   551.   27   Pac.   172, 

?Y  OF  LOWER  COURT:  Where 
(ndant,  after  sentence,  takes  an 
therefrom,  and^ makes  appllca- 
0  the  superior  court  for  a  cer- 
»  of  probable  cause  to  stay  pro- 
^  pending  the  appeal,  but  such 
ation  Is  denied,  he  may,  under 
ection,  renew  the  application  in 
iperior  court;    and   since  it   f*an 


not  be  heard  there,  without  the  bill  cf 
exceptions  in  the  case,  It  is  the  duty 
of  the  superior  court  on  appllcatlo.i 
therefor  to  grant  a  temporary  stay 
during  the  time  allowed  by  law  for  the 
settlement  of  the  bill  of  exceptions  and 
during  such  further  time  as  may  be 
necessary  for  its  settlement,  provided 
the  defendant  exercised  proper  dili- 
gence.— People  V.  Lane,  96  Cal.  596,  31 
Pac.  580. 


ction  557a.  Sheriff  or  UTarden  must  Keep  Defend- 
in  Custody:  If  the  certificate  provided  for  in  the  preceding 
3n  is  filed,  the  sheriflF  or  warden  must,  if  the  defendant  be  in 
jstody,  upon  being  served  with  a  copy  thereof,  keep  the  defend- 
n  his  custody  without  executing  the  judgment,  and  detain  him 
ide  the  judgment  on  appeal. 


R.  S.  Sec.  8049,  amending:  Sec. 
r.  Pr.  1875;  1864  1st  Sea.  p.  297, 
78,  amended  by  CommlsBlon. 

nPENSION  OF  JUDGMENT: 
efendant  was  convicted  first  be- 
.  police  Jud^e,  and  afterward  In 
strict  court  for  violating  an  -ir- 
!e  and  he  then  appealed  fo  the 
ne  court.  The  sentence  was  ^hat 
)uld  pay  a  fine  and  costs  or  ^•olt, 
that  he  stand  committed  to  jo  11 

county  until  the  amount  of  said 
nd  costs  shall  be  paid."  Held, 
he  entire  judg^ment  of  the  district 

includlngr  that  portion  nrovldlnsf 
e  imprisonment  of  the  defeniant 

county  Jail  is  suspended  pending 
)peal  In  the  supreme  court. — City 
ItonviUe  V.  Lanoue,  35  Kan.  600, 
c.  12.  PendlnpT  the  appeal  in  the 
•ne  court  in  a  case  for  a  fine  and 

and  imprisonment  therefor  'intll 
ihe  entire  judgrment  Is  suspendod,* 


that  with  regrard  to  the  Imprisonment 
as  well  as  that  with  regard  to  the  pay- 
ment of  the  fine  and  the  costs. — In  re 
Simmons,  29  Kan.  125,  17  Pac.  660-  see 
also   notes   under  preceding:   section. 

ADMISSION  TO  BAIL.  PENDING 
APPEAL,:  Admission  to  ball  after  con- 
viction Is  purely  a  matter  of  discretion 
and  not  of  right  (see  Sec.  5630,  this 
rode)  and  It  has  been  held  several 
times  by  the  8upr«-me  cou.-t  of  this 
state  that  such  discretion  should  not 
be  exercised  In  favor  of  the  liberation 
of  the  defendant  pending  appeal,  ex- 
cept In  Instances  where  cimcumstances 
of  an  extraordinary  character  have  In- 
tervened since  conviction,  which  makes 
such  action  obviously  proper. — Ex 
parte  Turner,  112  Cal.  627,  45  Pac.  571; 
citing  Ex  parte  Smallman,  54  Cal.  35: 
Ex  parte  Marks.  49  Cal.  681;  Ex  parte 
Brown,  68  Cal.  183,  8  Pac.  829;  Ex  parte 
Smith,  89  Cal.  79,  26  Pac.  638. 


ction  S573.     Effect  of  Suspending  Judgment:     If, 

e  the  grantin.ef  of  the  certificate,  the  judgment  has  commenced, 
'urther  execution  thereof  is  suspended,  and  upon  service  of  a 
of  such  certificate  the  defendant  must  be  restored,  by  the  officer 
lose  custody  he  is,  to  his  original  custody. 


'  R.  S.  Sec.  8050,  amending  Sec. 
;r.  Pr.  1875;  1864  1st  Ses.  p.  297, 
78. 


Custody  of  defendant:    See  notes  un- 
der two  preceding  sections. 


ction  5574.     Duty  of  Clerics  upon   Appeal:     Upon 

ippeal  being  taken,  the  clerk  with  whom  the  notice  of  appeal  is 
must,  within  ten  days  thereafter,  in  case  the  bill  of  exceptions 
)een  settled  by  the  judge  before  the  giving  of  said  notice,  but  if 
then  within  ten  days  from  the  settlement  of  the  bill  of  excep- 
,  without  charge,  transmit  to  the  clerk  of  the  appellate  -(^ourt  a 
of  the  notice  of  appeal,  and  of  the  record,  and  of  all  bills  of 
)tions,   instructions,   and  indorsements  thereon;  and,  upon  the 


356  DISMISSING  THE  APPEAL— ARGUMENT.      Oh.  OOIIIIII 

receipt  thereof,  the  clerk  of  the  appellate  court  must  file  the  same 
and  perform  the  same  services  as  in  civil  cases  without  charge. 

1887  R.  S.  Sec.  8061,  amendinir  Sec.  made  no  allowances  with  which  to  pay 

475.  Cr.  Pr.  1875;    1864  1st  Ses.  p.  297.  for  the  same.— People  v.  Black,  120  CaL 

Sec.  479.  553.  52  Pac.  840. 

OFFICIAL.  DUTY:     Under   the   sec-  BILL  OF  EXCEPTIONS:    The  prop- 

tlon  of  the  Penal  Code  requiring  the  er  mode  of  bringing  before  the  appel- 

clerk  of  the  court  to  transmit  to  the  late  court  for  review,  the  Instructions 

appellate   court   printed   copies   of  the  given  by  the  court  on  Its  own  motion, 

record  and  bill  of  exceptions  and  pro-  is  by  embodying  them  In  a  bill  of  ex- 

vidlng   that   the   cost   of   the    printing  ceptlons. — People   v.   Walter,   1  Idaho, 

shall  be  a  charge  on  the  county,  such  386. 

printing  and  transmission  is  an  official  Filing   with   clerk    In   civil  appeals: 

duty  which  the  clerk  must  perform,  al-  Code  Civ.  Proc.  Section  8574. 
though   the  board   of  supervisors  has 

DISMISSING   THE   APPEAL,. 

Section  SS7S.  Irregularity:  If  the  appeal  is  irregular  in 
any  substantial  particular,  but  not  otherwise,  the  appellate  court 
may,  on  any  day  in  term,  on  motion  of  the  respondent,  upon  five  days' 
notice,  accompanied  with  copies  of  the  papers  upon  which  the  motion 
is  founded,  order  it  to  be  dismissed. 

1887  R.  S.  Sec.  8056;   1864  1st  Ses.  p.  dismissed.— State  v.  Steptoe  (Idaho),  85 

297,  Sec.  480.  Pac.  690. 

LACK  OP  FORMALITIES:    The  de-  FRIVOLOUSNESS:    Under  the  sec- 

fendant  was  convicted  of  vagrrancy  in  tion  of  the  Penal  Code  providing  thai 

the  police  court  of  the  city  '^f  Pocatello,  an  appeal  may  be  dismissed  If  defeiid- 

An  attempt  was  made  to  take  an  ap-  ant    "is    irregular    In    any    substantial 

peal,    but    it    seems    from    t^e    record  particular,  but  not  otherwise,"  an  ap- 

that  none  of  the  requisites  of  the  ztat-  peal   can   not  be     dismissed     on     the 

ute  necesary  to  the  taking  .if  the  ap-  ground    that    it    Is    frivolous. — ^McFar- 

peal  were  complied  with.    No  appear-  land,  J.,  dissenting. — People  v.  McNul- 

ance  in  this  court  Is  made  by  or  on  be-  ty,  95  Cal.  594,  30  Pac.  968. 
half  of   the   appellant.    The   appeal   is 

Section  SS76.    Dismissal  for  want  of  Return:    The 

court  may  also,  upon  like  motion,  dismiss  the  appeal,  if  the  return 
is  not  made  as  provided  in  Section  5574,  unless,  for  good  cause,  they 
enlarge  the  time  for  that  purpose. 

1887  R.  S.  Sec.  8057:   1864  1st  Ses.  p.  297,  Sec.  481. 

ARGUMKNT  O^  THE  APPEAL. 

Section  SS77.  Appeals,  wlien  Determined;  All  appeals 
in  criminal  cases  must  be  heard  and  determined  at  the  first  term  of 
the  appellate  court  after  the  record  is  filed,  unless  continued  on  mo- 
tion of  or  with  the  consent  of  the  defendant. 

1887  R.   S.   Sec.  8062,  amending  Sec.  the    record    is    filed    In    said    appellate 

478,  Cr.  Pr.  1875;    1864  l.st  Ses.  p.  298,  court,   unless   continued   on   motion  o.' 

Sec.  482.  with  the  consent  of  the  defendant"  ^ 

MERELY  DraECTORY:  The  section  merely  directory,  and  a  failure  to  de 

of  the  Penal  Code,  Cal.,  which  provides  termlne  the  case  within  the  time  nicn- 

that    "all    appeals    in    criminal    cases  tioned  does  not  entitle  the  defendant  to 

must  be  heard  and  determined  by  the  a  discharge. — People  v.  Staples,  91  Cil. 

appellate  court  within  sixty  days  after  23.  27  Pac.  523. 

Section  3578.  Judgment,  etc.:  The  judgment  may  be  af- 
firmed if  the  appellant  fail  to  appear,  but  can  be  reversed  only  after 
argument  thouq^h  the  respondent  fail  to  ap]:)ear. 

1887  R.  S.  Sec.  8063;  1864  lat  Ses.  p.  198,  Sec.  483. 
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^tion  SS79.  Number  of  Couiisei:  Upon  the  argumem 
I  appeal,  if  the  offense  is  punishable  with  death,  two  counsel 
be  heard  on  each  side,  if  they  require  it.  In  any  other  case 
>urt  may,  in  its  discretion,  restrict  the  argument  to  one  counsel 
:h  side. 

R.  S.  Sec.  8064;   1864  1st  Ses.  p.  298.  Sec.  484. 


^tion  5580.    Presence  of  Defendant: 

lot  personally  appear  in  the  appellate  court. 


The  defendant 


R.  S.  Sec.  8065;  1864  let  Ses.  p. 
c  486. 

VPED  DEFENDANT  APPEAR- 
r  COUNSEL:  The  defendant  no 
has  a  right  to  appear  by  coun- 
en  he  has  escaped  from  custo- 
il  he  has  returned  into  custody, 
taking  jail  and  escaping,  he 
the  right  to  have  counsel  ap- 
)r  him. — People  v.  Redinger,  55 
).  An  appeal  of  an  escaped  pris- 
riU   be   dismissed. — ^Warwick   v. 


State.  73  Ala.  486.  49  Am.  Rep.:  59: 
People  V.  Tremayne,  S  Utah,  838,  8  Pac. 
85;  but  see  State  v.  Jacobs,  107  N.  C. 
781,  22  Am.  St.  Rep.  918,  contra.  The 
dismissal  by  a  state  court  of  a  writ  of 
error  taken  by  the  accused  from  a  con- 
viction, because  he  has  escaped  and  Is 
a  fugitive  from  Justice,  is  not  denial  of 
due  process  of  law  within  the  meaning 
of  the  Federal  Constitution. — ^Allen  v. 
State  of  Georgia,  166  U.  S.  188.  41  L.. 
Ed.  949. 


JUDGMENT   UPON  APPEAL. 

^tion  5S81.    Technical  Errors:      After  hearing  the  ap- 
he  court  must  give  judgment  without  regard  to  technical  errors 
'ects,  or  to  exceptions  which  do  not  affect  the  substantial  rights 
parties. 


R.  S.  Sec.  8070;  1864  1st  Ses.  p. 
c.  486. 

ORS  WITHOUT  PREJUDICE: 
;t  that  in  an  information  for  per- 
le  words  "manner  material  to 
ue"  were  used,  instead  of  "mat- 
te, held  not  ground  for  revers- 
3onvlction  under  a  similar  pro- 

the  error  being  without  preju- 
People  V.  Hitchcock.  104  Cal.  482. 
.  198.  Similarly  an  information 
\g  defendant  "with  the  crime  of 

In  "stealing,  taking,  and  driv- 
ay"  a  horse,  the  property  of  the 

named,  is  not  defective  In  fail- 
charge  that  the  offense  was  fel- 
y  committed,  where  no  such  ob- 

was  urged  in  the  court  below. — 
V.  Lopez,  90  Cal.  569,  27  Pac.  427. 
here,  on  the  trial  of  a  criminal 
no  exceptions  were  taken  to  the 
tion  at  the  time  they  were 
an  assignment  of  error  that  the 
jUTt  erred  in  giving  certain  of 
tructlons  will  not  be  considered, 
le  V.  Biles,  2  Idaho,  103,  6  Pac. 
eople  V.  Bernard,  2  Idaho,  178, 
:.  30.  Likewise  where  no  error 
B  In  the  record  prejudicial  to 
fendant,  the  judgment  will  be 
d.— State  V.  Hurst  (Idaho),  39 
4.  Moreover,  the  appellate  court 
ve  judgment  without  regard  to 
al  defects  which  do  not  aftect 


substantial  rights. — People  v.  Ah  Hop, 
1  Idaho,  698;  and  technical  errors  re- 
lating to  challenge  of  Jurors,  where 
peremptory  challenge  does  not  exist, 
held  not  cause  for  reversal. — State  v. 
Gorden  (Idaho),  48  Pac.  1061.  But 
where  an  indictment  is  good  and  no 
error  appearing  in  the  trial,  but  the 
sentence  is  void  for  uncertainty,  the 
appellate  court  may  remand  the  case 
to  the  court  below  with  direction  to 
enter  a  proper  Judgment  upon  the  ver- 
dict.— Territory  v.  Guthrie,  2  Idaho, 
398,  17  Pac.  39. 

PRESUMPTIONS  OF  REGULAR- 
ITY: The  presumptions  are  in  favor  of 
the  regularity  of  the  proceedings  in  the 
district  court  in  criminal  as  well  as  in 
civil  cases. — People  v.  Ah  Hop,  1  Ida- 
ho, 698.  Upon  appeal  in  criminal  cases, 
the  review  in  this  court  is  confined  to 
questions  of  law  arising  upon  excep- 
tions taken  upon  the  trial  and  errors 
appearing  in  the  record.  The  evidence 
constitutes  no  part  of  the  record  and  it 
must  be  disregarded,  except  for  the 
purpose  of  determining  the  materiality 
of  the  exceptions. — Id.  If  a  defendant 
does  not  Insist  upon  the  mere  formality 
of  the  law  in  the  court  below,  he  will 
be  deemed  to  have  waived  them.  It  Is 
too  late  to  take  advantage  of  them  for 
the  first  time  io  the  appellate  court  on 
appeal. — Id, 
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Section  SS89.  Rerlew.  Upon  an  appeal  taken  by  the  de- 
fendant from  a  judgment,  the  court  may  review  any  intermediate 
order  or  ruling  involving  the  merits,  or  which  may  have  affected  the 
judgment. 


1887  R.  S.  Sec.  8071,  amending  Sec 
467,   Cr.   Pr.   1875. 

VV^HAT  IS  RE\1EWABL.E:  The 
party  appealing  brings  his  whole  case 
before  the  appellate  court,  and  the 
whole  record  is  there  for  review,  and 
he  may  challenge  any  part  of  it  as  er- 
roneous.— People  V.  DuRell  &  Co.,  1 
Idaho,  44;  but  under  the  Penal  Code  of 
California,  Sec.  1237,  permitting  an  ap- 
peal from  a  final  Judgment  of  convic- 
tion or  from  an  order  denying  a  new 
trial,  and  from  an  order  made  after 
judgment  affecting  the  substantial 
rights  of  the  party  (see  Sec.  5565,  this 
Code),  and  Sec.  1259,  providing  that,  on 
appeal  by  defendant  from  a  judgment, 
the  court  may  review  any  intermedi- 
ate order  or  ruling  involving  the  mer- 
its,  or   which   may   have   affected   the 


judgment  (see  this  Bection),  an  appeal 
will  not  lie  from  an  order  denying  a 
motion  in  arrest  of  Judgment,  since  it 
may  be  reviewed  on  appeal  from  final 
judgment—People  v.  Walker  (Cal.),  W 
Pac.  800. 

PRESUMPTIONS  IN  ABSENCE  OF 
EVIDENCE:  On  appeal  from  the 
judgrment  n  a  criminal  case  where  no 
part  of  the  evidence  is  brought  to  the 
supreme  court  by  bill  of  exceptions  or 
otherwise  and  the  indictment  is  suf- 
ficient to  support  the  Judgment,  this 
court  will  assume  that  the  evidence 
was  sufficient  to  warrant  the  verdict 
and  will  further  assume  that  the  trial 
court's  charge  to  the  jury  was  perti- 
nent to  the  facts  found  in  the  trial- 
People  V.  Woods,  2  Idaho,  334.  16  Pac. 
561. 


Htcclion  5583.  nay  ReTerse,  Affirm  or  modify,  New 
Trial:  The  court  may  reverse,  affirm,  or  modify  the  judgment  or 
order  appealed  from,  and  may  set  aside,  affirm  or  modify  any  or  all 
the  proceedings  subsequent  to,  or  de^^endent  upon,  such  judgment  or 
order,  and  may,  if  proper,  order  a  new  trial. 


1887  R.  S.  Sec.  8072,  amending  Sec. 
483,  Cr.  Pr.  1875;  1864  1st  Ses.  p.  298. 
Sec.  487. 

MODIFICATION  ON  APPEAL: 
Where  an  indictmen  for  murder  in  the 
first  degree  is  defective  in  that  it  does 
not  allege  that  the  killing  was  delib- 
erate and  premeditated  as  required  by 
the  statute  and  the  verdict  is  guilty  in 
the  first  degree,  such  indictment  being 
sufficient  to  charge  second  degree  on 
appeal,  the  verdict  will  be  deemed  a 
verdict  in  the  second  degree  and  the 
Judgment  of  the  court  below  will  be 
modified  accordingly. — People  v.  O'Cal- 
laghan,  2  Idaho,  143,  9  Pac.  414. 

NEW  TRIAL:  A  verdict  of  guilty  In 
a  criminal  prosecution  for  murder, 
merely  fixing  the  penalty  at  imprison- 
ment for  life,  without  stating  the  de- 
gree of  murder  of  which  the  defendant 
is  guilty  is  bad,  and  a  Judgment  there- 
on will  be  reversed.  In  such  case  the 
defendant    is    not    entitled    to   be    dis- 

Section  SS84.  Place  of  IVew  Trial:  When  a  new  trial 
is  ordered,  the  cause  shall  he  remanded  to  the  district  court  of  the 
county  from  which  the  ap]>eal  was  taken. 

1887  R.  S.  Sec.  8073;  1864  1st  Ses.  p.  298,  Sece.  488. 

Section  SS8S.     Defendant,   wlien  to  be    INsciiarfed: 

If  a  judgment  against  a  defendant  is  reversed  without  ordering  a  new 


charged,  but  the  supreme  court,  on  re- 
versing the  judgment,  will  order  a  new 
trial,  and  this,  though  the  defendant 
did  not  move  for  a  new  trial,  but  mere- 
ly for  his  discharge;  since  under  Sec- 
tion 1260  of  the  Penal  Code,  the  appel- 
late court  may  reverse,  affirm  or  modi- 
fy a  judgment  appealed  from,  "and 
may,  if  proper,  order  a  new  trial"— 
People  V.  Lee  Yune  Chong.  94  Cal.  379, 
29  Pac.  776.  But  where  there  Is  abso- 
lutely no  evidence  to  sustain  the  ver- 
dict, or  where  the  evidence  so  prepon- 
ates  against  the  verdict  as  to  justify 
a  presumption  that  it  was  rendered  un- 
der the  Influence  of  prejudice  or  pas- 
sion, the  judgrment  should  be  reversed, 
and  if  all  the  witnesses  who  could  have 
knowledge  of  the  facts  have  testified 
fully  on  the  trial,  a  new  trial  should 
not  be  ordered,  but  the  defendant 
should  be  ordered  released. — State  v. 
Nesbit  (Idaho).  43  Pac.  66. 
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the  appellate  court  must,  if  he  is  in  custody  direct  him  to  be 
arged  therefrom;  or  if  bail,  that  his  bail  be  exonerated;  or  if 
y  was  deposited  instead  of  bail  that  it  be  refunded  to  defendant, 
-tified  copy  of  the  judgment  shall  immediately  be  served  upon 
ficer  having  the  defendant  in  custody,  which  shall  be  his  warrant 
scharging  him  from  custody  or  imprisonment. 

6th  See.  p.  206;  1897  4th  Sea.  p.      8074. 
lendln^r  laws  of  1887  R.  S.  Sec. 

ction  5S86.  Judgment  to  be  Executed:  If  a  judg- 
against  the  defendant  is  affirmed,  the  original  judgment  must 
forced. 

R.  S.  Sec.  8075,  amending  Sec      Sec.  490. 
r.  Pr.  1876;   1864  Ist  See.  p.  298, 

ction  5587.    Judgment  of  Appellate  Court:    When 

idgment  of  the  appellate  court  is  given,  it  must  be  entered  in 
linutes,  and  a  certified  copy  of  the  entry  forthwith  remitted  to 
erk  of  the  court  from  which  the  appeal  was  taken. 

R.  a  Sec  8076;  1864  Ist  Sea.  p.  298,  Sec.  491. 

ction  SSS8.  Jurisdiction  of  Appellate  Court:  After 
Jrtificate  of  the  judgment  has  been  remitted  to  the  court  below, 
apellate  court  has  no  further  jurisdiction  of  the  appeal  or  of  the 
sdings  thereon,  and  all  orders  necessary  to  carry  the  judgment 
effect  must  be  made  by  the  court  to  which  the  certificate  is  re- 
1. 

R.  S.  Sec  8077;  1864  Ist  Ses.  p.  the    record,    as    prescribed    by    Penal 

ic.  493.  Code.  Section  1263   (see  Sec.  5128»  this 

>   OF  JURISDICTION:     A   case  Code),  providing  that  after  the  Judgr- 

•  been  remitted,  the  power  of  the  ment  has  been  remitted  to  the  court 

te  court  over  the  case  is  at  an  below,  the  appellate  court  has  no  fur- 

.  petition,  therefore,  for  a  rehear-  ther  jurisdiction  of  the   appeal   or  of 

ist  be  denied. — People  v.  Walters,  the    proceedings    theerno,    such    court 

a,  274.  Where  in  a  criminal  case,  has  no  power  to  recall  such  remittitur, 

e  of  the  failure  of  the  appellant's  and    to    reinstate    such    appeal,    even 

1  to  file  a  brief,  or  to  appear  at  though  appellant's  counsel  by  inadver- 

aring,  an  appeal  from  a  con  vie-  tance  had  failed  to  file  the  brief,  and  to 

IS  been  dismissed,  and  the  judg-  appear  at  the  hearing. — ^People  v.  Mc- 

ifflrmed,  without  examination  of  Dermott,  97  CaL  247,  82  Pac  7. 

CHAPTER  CCXXXIV. 

WITNESSES  IN  CRIMINAL  ACTIONS. 

1.  Section. 

lO   MAT   BE   WITNESSES.  5598.  Temporary  removal  of  imprisoned 

Witnesses,  who  are  competent.  witnesses. 

lusband    and    wife,    witnesses.  EXAMINATION       OF      WITNESSES 

V^hen   defendant    not-  competent.  CONDITIONALLY. 

BLLINQ      ATTENDANCE      OF  5599.  Witness   to   be   examined   condl- 

WITNESSES.  tionally. 

lubpoena.  5600.  Defendant  may  apply  for  order, 
'orm  of  subpoena.  when, 

lubpoenas,  serving  of.  5601.  Application,  how  made, 

lompulsory    attendance    of    wit-  5602.  Application,    to    whom   made. 

nesses.  5603.  Order, 

lubpoena,  disobedience  to.  5604.  Order,  absence  of  prosecuting  at- 
*allure  to  appear.  tomif; 
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Section. 

6605.  When    examination    not    to    pro- 
ceeed. 

5606.  Attendance   of   witnesses. 

5607.  Testimony,  how  taken. 

5608.  Deposition. 

5609.  When  may  be  read  in  evidence. 

5610.  Witnesses  in  prison. 
EXAMINATION  OF  WITNESSES  ON 

COMMISSION. 

5611.  Witnesses   residing   out   of  state. 

5612.  Defendant  qiay  apply  for  an  or- 

der. 

5613.  Commission  defined. 

5614.  Application,  how  made. 

5615.  Application,  to  whom  made. 


Section. 

5616.  Order  for  commiBsion. 

5617.  Interrogatories,    must   be  served 

upon  prosecuting  attorney. 

5618.  Direction  as  to  the  term  of  com- 

mission. 

5619.  Commission,    how    executed. 

5620.  Commission  delivered  to  agent 

5621.  May  be  received  by  judge. 

5622.  When  and  how  filed. 

5623.  Commission  and  return  open  for 

inspection. 

5624.  Depositions    to    be    read   in  evi- 

dence, objections  thereto. 
P^ES     OF    WITNESSES. 

5625.  Fees  of  witnesses. 


WHO   MAY  BE  WITNESSES. 

Section  SS89.    Witnesses  who  are  Competent:     The 

rules  for  determining  the  competency  of  witnesses  in  civil  actions  are 
applicable  also  to  criminal  actions  and  proceedings,  except  as  otherwise 
provided  in  this  Code. 

1887  R.  S.  Sec.  8141.  amending  Sec.  Witnesses  in  civil  actions:    Ch.  CCI 

12   Cr.   Pr.   1875;    1864   1st   Ses.   p.   235,       Code  Civ.  Proc. 
Sec.  12. 

Seetion  S590.      Husband    and    "Wife    l¥itnes8Ci: 

Except  with  the  consent  of  both,  or  in  cases  of  criminal  violence 

upon  one  by  the  other,  neither  husband  nor  wife  is  a  competent  witness 

for  or  against  the  other  in  a  criminal  action  or  proceding  to  which  one 

or  both  are  parties. 

and  two  are  granted  a  separate  trUl. 
the  wife,  of  the  other  is  a  competent 
witness  in  their  favor,  as  her  husband 
has  no  interest  in  the  event  of  their 
trial.— Mofflt  v.  State  (Tenn.),  2 
Humph.  99,  36  Am.  Dec.  301.  But  a 
wife  is  not  competent  to  testify  on  a 
charge  against  her  husband,  even 
though  It  appears  that  they  entered 
into  the  marlage  relation  for  the  sole 
purpose  of  suppressing  the  testimony* 
—United  States  v.  White.  4  Utah,  4W, 
11  Pac.  670. 


1887  R.  S.  Sec.  8142. 

ONE  OR  BOTH  MUST  BE  PAR- 
TIES: On  a  trial  for  burglary,  a  wife 
of  a  party  who  was  charged  with  the 
same  offense,  but  in  a  separate  infor- 
mation, is  competent  to  testify  to  mat- 
ters tending  to  implicate  her  husband 
on  the  trial  of  the  other  party.  For,  by 
the  statute,  one  or  both  must  be  "par- 
ties" to  be  within  the  prohibition. — 
People  v.  Langtree,  64  Cal.  256,  30  Pac. 
81.3.  Similarly,  where  three  parties  are 
Jointly  Indicted  for  assault  and  battery, 


Section  S591.     l¥hen  Defeiidaiit  not  Competent:  A 

defendant  in  a  criminal  action  or  proceeding  to  which  he  is  a  party, 
is  not.  without  his  consent,  a  coini)etent  witness  for  or  against  him- 
self. His  neglect  or  refusal  to  give  such  consent  shall  not  in  any  man- 
ner prejudice  him  nor  be  used  against  him  on  the  trial  or  proceeding. 

1887  R.  S.  Sec.  8143,  amending  Sec.       verse  comment  and  inference,  but  if  he 

avails  himself  of  the  statute,  he  waivefl 
the  constitutional  protection  in  his  ft- 
vor  and  subjects  himself  to  the  peril 
of  being  examined  as  to  every  matter 
pertinent  to  the  issue. — State  v.  Ober, 
52  N.  H.  459,  13  Am.  Rep.  88;  citing 
Commonwealth  v.  Mullen,  97  Mass.  595: 
Commonwealth  v.  Morgan,  107  Mass. 
199;  McGarry  v.  The  People,  2  Lan* 
227;   Connors  v.  The  People,  60  N.  Y. 


12  Cr.  Pr.  1875;  1864  1st  Ses.  p.  235, 
Sec.  12. 

No  person  compelled  to  be  witness 
against  himself:  Idaho  Const.  Art.  I, 
Sec.  13. 

CROSS-EXAMINATION:  The  de- 
fendant by  electing  to  testify  in  his 
own  favor  waives  his  constitutional 
privileges.  If  he  refuses  to  testify  at 
all,  the  statute  protects  him  from  ad- 
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>ley'8  Const  Lim.  317  note;  see 
Uon  1323  of  the  CaUfornia  Pen- 
,  wherein  special  provision  is 
r  such  cross-examination. 
EMPT  PROCEEDINGS:  A 
nfiT  to  punish  a  person  for  con- 
1  violation  of  an  injunction  is 
in  character  and  the  court  has 
)rity  to  compel  him  to  be  sworn 
(ss  therein. — Ex  parte  Gould»  99 

33  Pac.  1112. 
TMENTS  OF  COUNSEL:  In  the 
a  criminal  cause  arising  under 
Jtlon,  the  prosecuting  attorney 

to  the  fact  that  the  defendant 
led  to  testify  as  a  witness  in 

behalf,  where  he  had  the  right 
o.  This  is  held  error,  but  is 
f  the  court  subsequently  at  the 
of  the  defendant  charging  the 


Jury,  in  substance,  that  the  ftict  that 
the  defendant  did  not  testify  in  his 
own  behalf  should  not  in  any  man- 
ner be  considered  by  the  jury  as  a  cir- 
cumstance against  him. — United  States 
V.  Kuntze.  2  Idaho,  446,  21  Pac.  407;  see 
also  United  States  v.  Cozzens,  2  Idaho. 
452.  21   Pac.  409. 

WHAT  ADMISSIBLE:  The  witness 
may  testify  that  she  resided  at  the 
place  where  the  crime  charged  was  al- 
leged to  have  been  committed,  where 
the  time  and  place  were  not  disputd 
and  defendant  testified  to  the  same 
fact.— People  v.  Pultz,  109  Cal.  258,  41 
Pac.  1040.  The  acts  and  exclamations 
of  defendant's  wife  at  the  time  of  the 
homicide  done  and  uttered  in  his  pres- 
ence or  hearing  are  admissible. — Peo- 
ple v.  Murphy,  45  Cal.  137. 
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lion  S599.      Subpoena:      The  process  by  which  the 

ince  of  a  witness  before  a  court  or  magistrate  is  required  is  a 

la ;  it  may  be  signed  and  issued  by : 

A  magistrate  before  whom  an  information  is  laid,  for  witnesses 

State,  either  on  behalf  of  the  State  or  of  the  defendant; 

The  prosecuting  attorney,  for  witnesses  in  the  State  in  sup- 

■  the  prosecution,  or  for  such  other  witnesses  as  the  grand  jury, 

m  investigation  pending  before  them  may  direct; 

The  prosecuting  attorney,  for  witnesses  in  the  State,  in  sup- 

[  an  indictment,  to  appear  before  the  court  in  which  it  is  to  be 


The  clerk  of  the  court  in  which  an  indictment  or  information 
)e  tried ;  and  he  must  at  any  time,  upon  application  of  the 
ant,  and  without  charge,  issue  as  many  blank  subpoenas,  sub- 
l  by  him  as  clerk,  for  witnesses  in  the  State,  as  the  defendant 
:quire. 


\,  S.  Sec.  8148;  1864  1st  Ses.  pp. 

Sees.  534-538,  "or  information," 
.  by  Commission;   see  Act  1891 

p.  184. 
led   entitled   to   compulsory   at- 
e  of  witnesses:   See  Const.  Ida- 
,  13,  Art.  I. 

T  OF  THE  COURT:  To  en- 
iefendant  in  a  criminal  case  to 
jory  process  to  obtain  witnesses 
rt  has  a   right   to   require   him 

the  facts  expected  to  be  proved 
ibsent  witnesses,  and  that  such 
es  are  within  the  jurisdiction  of 
irt.— Walker  v.  State,  117  Ala. 
;o.  670. 


"COMPULSORY  PROCESS:"  The 
constitutional  provision  giving  an  ac- 
cused the  right  of  "having  compulsory 
process  for  obtaining  witnesses  in  his 
favor,"  simply  means  to  say  that  the 
accused  shall  not  be  debarred  the  right 
of  issuing  subpoenas  for  his  witnesses 
as  in  civil  cases. — State  v.  Homsby 
(La.),  8  Robinson,  654,  41  Am.  Dec.  806. 
And  the  prosecution  is  not  bound  to 
call  witnesses  at  the  request  of  the 
accused.  If  the  latter  requires  their 
testimony  he  must  call  them  himself. 
—Keller  v.  State,  123  Ind.  110,  18  Am. 
St.  Rep.  318. 


lion  5503.     Form   of  Subpoena:     A  subpoena  author- 
r  the  last  Scclion  must  be  substantially  in  the  following  form: 

State  of  Ichiho  to  A.  B. : 

are  commanded  to  appear  before  C.  D.,  a  justice  of  the  peace 
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of precinct,  in county  (or  as  the  case  may 

be),  at  (naming  the  place),  on  (stating  the  dajr  and  hour),  as  a  wit- 
ness in  a  criminal  action  prosecuted  by  the  State  of  Idaho  against 
E.F. 

Qiven  under  my  hand  this day  of ,  A.  D.  nin^ 

teen G.  H.,  justice  of  the  peace,  (or  *7-  Kl->  prosecuting 

attorney,"  or  "by  order  of  the  court,  L.  M.,  clerk,"  or  as  the  case 
may  be).  If  books,  papers,  or  documents  are  required,  a  direction  to 
the  following  effect  must  be  contained  in  the  subpcena :  "And  you 
are  required,  also,  to  bring  with  you  the  following"  (describing 
intelligibly  the  books,  papers,  or  documents  required). 

1887  R.  S.  Sec.  8149;  1864  Ist  Sea.  p.  306,  Sec.  539. 

Section  5594.  Subpoena,  Serving  of:  A  subpcena  may 
be  served  by  any  person,  but  a  peace  officer  must  serve  in  his  county 
any  subpoena  delivered  to  him  for  service,  either  on  the  part  of  the 
State  or  of  the  defendant,  and  must,  without  delay,  make  a  written 
return  of  the  service,  subscribed  by  him,  stating  the  time  and  place 
of  service.  The  service  is  made  by  showing  the  original  to  the  wit- 
ness personally  and  informing  him  of  its  contents. 

1887  R.  S.  Sec.  8150,  amending  Sees.  Who  are  peace  officers:   Sec  6228. 

537,  538,  Or.  Pr.  1875;   1864  1st  Ses.  p. 

306,  Sees.  541,  542. 

Section  5S9»T.    Gompnlsory  Attendance  ori¥itneM€i: 

No  person  is  obliged  to  attend  as  a  witness  before  a  court  or  magis- 
trate out  of  the  county  where  the  witness  resides  or  is  served  with  the 
subpcena,  unless  the  judge  of  the  court  in  which  the  offense  is  triable, 
or  a  justice  of  the  supreme  court,  or  a  probate  judge,  upon  an  affi- 
davit of  the  prosecuting  attorney  or  prosecutor,  or  of  the  defendant 
or  his  counsel,  stating  that  he  believes  the  evidence  of  the  witness  is 
material,  and  his  attendance  at  the  examination  or  trial  necessary,  shall 
indorse  on  the  subpoena  an  order  for  the  attendance  of  the  witness. 

1887  R.  S.  Sec.  8152;   1864  1st  Ses.  p.  307,  Sec.  545. 

Section  5596.  Subpoena,  Disobedience  to:  Disobe- 
dience to  a  subpoena,  or  a  refusal  to  be  sworn  or  to  testify  as  a  wit- 
ness, may  be  punished  by  the  court  or  magistrate  as  a  contempt.  A 
witness  disobeying  a  subpcena  issued  on  the  part  of  the  defendant, 
unless  he  show  good  cause  for  his  non-attendance,  is  liable  to  the 
defendant  in  the  sum  of  one  hundred  dollars,"  which  may  be  recov- 
ered in  a  civil  action. 

1887  R.  S.  Sec.  8153;  1864  1st  Ses.  p.       In  re  Wlietstone,  9  Utah.  156,  36  Pac 

307,  Sees.  546,  548.  633.    A  refusal  to  be  sworn  as  a  wit- 
CRIMINAL  CONTEMPT:      Criminal       ness   on    one    day,   and    Infliction  and 

contempt  is  an  act  of  disrespect  of  the  suffering  punishment  for  contempt  to 

court  or  its  process,  or  which  obstructs  refusing  to  obey  the  order  of  the  cottrt 

the  administration  of  Justice,  or  tends  to  be  sworn,  will  not  prevent  the  court 

to  bring  the  court  into  disrepute. — Ex  from   again   inflicting   punishment  for 

parte   Robinson,   27   Tex.   App.    628,   11  another  and  subsequent  refusal  to  be 

Am.   St.  Rep.   207.    The  court  has  the  sworn    in    the    same   case   on   another 

right  to  commit  for  contempt  one  per-  day. — Ex  parte  Stlce,  70  Cat  61,  11  Pac 

suadlng   a   witness   subpoenaed   before  459. 
the  grand  jury  to  leave  the  territory.— 
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Section  SS97.  Failure  to  Appear:  When  a  witness  has 
entered  into  an  undertaking  to  appear,  upon  his  failure  to  do  so  the 
iindertaking  is  forfeited  in  the  same  manner  as  undertakings  of  bail. 

1887  R.  S.  Sec.  8164;  1864  Ist  Ses.  p.  Forfeiture  of  undertaking  in  cases  of 

{07,  Sec  647.  bail:    Sec.  5652,  this  Code. 

Section  SS9S.  Temporary  Removal  of  Imprisoned 
Witness:  When  the  testimony  of  a  material  witness  for  the 
people  is  required  in  a  criminal  action  before  a  court  of  record  of  this 
State,  and  such  witness  is  a  prisoner  in  the  State  prison  or  in  a 
county  jail,  an  order  for  his  temporary  removal  from  such  prison  or 
jail,  and  for  his  production  before  such  court,  may  be  made  by  the 
court  in  which  the  action  is  pending,  or  by  a  judge  thereof;  but  in 
case  the  prison  or  jail  is  out  of  the  county  in  which  the  application 
is  made,  such  order  can  only  be  made  upon  the  affidavit  of  the 
prosecuting  attorney  or  other  person  on  behalf  of  the  people  showing 
that  the  testimony  is  material  and  necessary ;  and  even  then  the  grant- 
ing of  the  order  is  in  the  discretion  of  the  court  or  judge.  The  order 
must  be  executed  by  the  sheriff  of  the  county  in  which  it  is  made, 
whose  duly  it  is  to  bring  the  prisoner  before  the  proper  court,  to  safely 
keep  him,  and  when  he  is  no  longer  required  as  a  witness,  to  return 
him  to  the  prison  or  ja >!  whence  he  was  taken ;  the  expense  of  executing 
such  order  must  be  paid  by  the  county  in  which  the  order  is  made. 

1887  R.  S.  Sec.  8155.  ness  on  behalf  of  the  defendant  is 
WITNESS  IN  PRISON:  The  court  necessary,  may  order  that  he  be  ex- 
may  on  a  proper  showing:  in  a  criminal  amined  conditionally;  and  no  deposi- 
action  that  the  witness  is  material  and  tion  can  be  taken  on  behalf  of  the  pros- 
necessary  make  an  order  for  the  at-  ecutlon  as  the  defendant  has  the  right 
tendance  upon  the  trial  of  a  prisoner  to  be  confronted  with  the  wltner 
confined  in  the  state  prison,  whether  against  him. — Willard  v.  Superior 
application  be  for  the  defendant  or  for  Court,  82  Cal.  456,  22  Pac.  1120;  but  as 
the  prosecution;  and  further,  when  sat-  to  this  last  point,  see  note  under  Sec- 
itfled  that  the  examination  of  the  wit-  tion  5600. 

EXAMINATION  OF  WITNESSES  CONDITIONALLY. 

Section  SS99.  UTitness  to  be  Examined  Condition- 
ally: When  a  defendant  has  been  held  to  answer -a  charge  for  a 
public  offense,  he  may,  either  before  or  after  an  indictment  or  infor- 
mation have  witnesses  examined  conditionally,  on  his  behalf,  as  pre- 
scribed in  this  Chapter,  and  not  otherwise. 

1887  R.  S.  Sec.  8160;  1864  1st  Ses.  p.       by  Commission;   see  Act  1891  1st  Ses. 

307,  Sec.  549,  "or  information,"  inserted      p.  184. 

Section  S600.     Defendant    May    Apply    for    Order, 

when:  When  a  material  witness  for  the  defendant  is  about  to  leave 
the  State,  or  is  so  sick  or  infirm  as  to  afford  reasonable  grounds  for 
apprehending  that  he  will  be  unable  to  attend  the  trial,  the  defend- 
ant may  apply  for  an  order  that  the  witness  be  examined  conditionally. 

1887  R.  S.  Sec.  8161;   1864  1st  Ses.  p.       Then  why  not  in  all  cases.  If  not  ex- 

308,  Sec.  550.  pressly  forbidden?    Section   8161    (this 
"WITNESS     FOR     DEFENDANT:"       section)  provides  expressly  for  the  tak- 

"Our  statutes   expressly   establish   and  Ing  of  depositions  of  defendant's  wit- 

recogrnize   the   principle   of  the   use   of  nesses  for  use  on  the  trial,  and  the  fact 

depositions  on  the  trial  in  certain  cases  that  no  provision  is  made  therein  for 

of  the  absence  or  death  of  the  witness.  taking  the  depositions  of  people's  wit- 
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nesses   strongly   suggests   that   it    was  Evans,  2  Idaho,  632,  23  Pac.  115.  Depo- 

designed  they  should  not  be  used,  but  sitions  taken  in  the  presence  of  the  ac- 

it  does  not  appear  we  have  abolished  cused  may  be  used  on  trial,  when  on 

the  cc  nmon  law  rule  on  this  subject.  account  of  death  or  other  good  cause, 

Nor  have  we  directly  enjoined  the  use  the   presence   of   the   witness  can  not 

of  such  testimony  and   it  does  appear  be  had.  Our  statutes  do  not  forbid  auch 

that  all  the  depositions  above  referred  use,  nor  is  it  a  violation  of  the  ilxUi 

to  are  taken  in  the  same  way  in  the  amendment  of  the  Constitution  of  the 

presence  of  the  accused,  thus  justify-  United   States. — Id;   but  this  case  hai 

ing  the  presumption  of  a  like  use  of  been   expressly   overruled  by  State  v. 

all    so    taken    ♦    ♦    •    ."—Territory    v.  Potter  (Idaho),  67  Pac.  481. 

Sectioa  9601.  Application,  How  illade:  The  applica- 
tion must  be  made  ujx)!!  affidavit,  stating: 

1.  The  nature  of  the  offense  charged; 

2.  The  state  of  the  proceechngs  in  the  action; 

3.  The  name  and  residence  of  the  witness,  and  that  his  testimony 
is  material  to  the  defense  of  the  action; 

4.  That  the  witness  is  about  to  leave  the  State,  or  is  so  sick  or 
infirm  as  to  afford  reasonable  grounds  for  apprehending  that  he  will 
not  be  able  to  attend  the  trial. 

1887  R.  S.  Sec.  8162;   1864  1st  Ses.  p.  308,  Sec.  653. 

Section  5609.     Application,    to    l¥lioni    Made:    The 

application  may  be  made  to  the  court  during  the  term  thereof,  or  to 
the  judge  in  vacation,  and  must  be  upon  three  days'  notice  to  the 
prosecuting  attorney. 

1887  R.  S.  Sec.  8163;  1864  1st  Ses.  p.  308,  Sec  654. 

Section  5603.  Order:  If  the  court  or  judge  is  satisfied  that 
the  examination  of  the  witness  is  necessary,  an  order  must  be  made 
that  the  witness  be  examined  conditionally,  at  a  specified  time  ami 
place,  and  that  a  copy  of  the  order  be  servefl  on  the  prosecuting  at- 
torney, within  a  si>ecified  time  before  that  fixed  for  the  examination. 

1887  R.  S.  Sec.  8164,  amending  Sec.  given  the  accused  and  the  prosecutins 

551.  Cr.  Pr.  1875;    1864  1st  Ses.  p.  308,  attorney  as  to  the  time  and  place,  it  is 

Sec.  555.  the  duty  of  the  judge  to  fix  such  time 

NOTICE  TO  BE  GIVEN  BY  COURT:  and  place  and  to  give  notice,  and  when 

Under  the  statute  permitting  the  tak-  this   is   done  by   the   district  attorney 

ing  of  a  witness'  deposition  by  a  Judge  instead,  the  accused  neeed  not  appear, 

of  the  supreme,  district  or  county  court,  and  such  deposition  can  not  be  used 

to  be  used  on  a  criminal  trial,  and  pro-  against  him  at  the  trial. — Ryan  v.  Peo- 

viding  that  reasonable  notice  shall  be  pie,  21  Colo.  119,  40  Pac  775. 

Scctioa  5604.  Order,  Absence  or  Prosecntliic  At- 
torney: The  order  must  direct  that  the  examination  be  taken  be 
fore  a  magistrate  named  therein,  and  on  proof  being  furnished  to 
such  magistrate,  of  service  upon  the  prosecuting  attorney  of  a  copy 
of  the  order,  if  no  counsel  appear  on  the  part  of  the  people,  the  ex- 
amination must  proceed. 

1887  R.  S.  Sec.  8165. 

Section  5605.     When   Examination  not  to   Proceed: 

If  the  prosecuting  attorney  or  other  counsel  api>ear  on  behalf  of  the 
people,  and  it  is  shown  to  the  satisfaction  of  the  magistrate,  by  af- 
fidavit or  other  ])ro()f,  or  on  the  examination  of  the  witness,  that  he 
is  not  about  to  leave  the  State,  or  is  not  sick  and  infirm,  or  that  the  ap- 
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on  was  made  to  avoid  the  examination  of  the  witness  on  the 
:he  examination  cannot  take  place;  otherwise  it  must  proceed. 

fl.  S.  Sec.  8166. 

tioo  S606.     Attendaace  on^Mnrss:    The  attendance 
witness  may  be  enforced  by  a  subpoena,  issued  by  the  magis 
efore  whom  the  examination  is  to  be  taken. 

R,  S.  Sec.  8167.  Subpoena,  form  of:    Sec.  5598. 

tion  5607.    Testimony,  how  Taken:      The  testimony 
by  the  witness  must  be  reduced  to  writing  and  authenticated 
same  manner  as  the  testimony  of  a  witness  taken  in  support 
information. 

a.  S.  Sec.  8168.  Testimony  of  witness  in  support  of 

information:    Sec.  5144. 

tion  S608.  Deposition:  The  deposition  taken  must,  by 
gistrate,  be  sealed  up  and  transmitted  to  the  clerk  of  the  cour: 
ch  the  action  is  pending  or  may  come  for  trial. 

\.  S.  Sece.  8169. 

lion  5609.     When    May    be    Read    in  ETidence: 

^position  or  a  certified  copy  thereof,  may  be  read  in  evidence 
ler  party  on  the  trial,  upon  its  appearing  that  the  witness  is 
to  attend,  by  reason  of  his  death,  insanity,  sickness,  or  infirmity, 
lis  continued  absence  from  the  State.  Upon  reading  the  depo- 
in  evidence,  the  same  objections  may  be  taken  to  a  question 
ver  contained  therein,  as  if  the  witness  had  been  examined  orally 
•t. 

•i,  S.  Sec.   8170,  amending  Sec.  Insurance    Co.    v.    Vecke,    123    HI.    566, 

Pr.  1875:    1864   Ist  Ses.  p.  310.  22  N.  E.  467. 

CREDIBILITY    OP    DEPOSITIONS: 

UTE  MUST  BE  FOLLOWED:  Penal  Code  of  California,  Sec.  686,  pro- 

sltlon   In   a    criminal    case    can  vides  that  the  deposition  of  a  witness, 

taken  on  observance  of  every  taken,  as  therein  provided,  at  prelim - 

tlal  requirement  of  the  statute.  Inary  examination,  may  be  read  at  the 

5  V.  Mltchp"    64  Cal.  85,  27  Pac.  trial     upon     its     belngr     satisfactorily 

shown  to  the  court  that  the  witness  is 
>SITIONS  USED  IN  OTHER  dead,  or  can  not,  with  due  dlllgrence, 
EDING:  The  depositions  taken  be  found  within  the  state.  Section  1345 
d  in  a  former  civil  action  or  provides  that  such  depositions  are  to 
ng  are  not  made  competent  ev-  be  taken  subject  to  like  objections  to 
a  a  criminal  action  by  showing  the  questions  and  answers  contained 
'  witnesses  are  since  deceased,  therein  as  If  the  witnesses  had  been 
standing  that  the  facts  in  con-  examined  orally  In  court  (see  this  sec- 
are  the  same  In  both  cases,  tion).  Held,  that  where  the  court  re- 
ing  no  statute  authorizing  such  fuses  a  continuance  on  the  ground  of 
atklns  V.  United  States.  5  Okl.  the  absence  from  the  state  of  a  witness 
*ac.  88.  The  deposition  of  a  wit-  whose  deposition  was  taken  on  the  pre- 
cen  before  a  coroner's  jury  Is  llminary  examination,  the  defendant 
)le  In  evidence  on  the  trial  for  is  not  entitled  to  have  such  deposition 
)Ose  of  contradicting  the  state-  admitted    on    the    trial    as    absolutely 

the  witness,  after  the  proper  true. — People  v.  Leyshon,  108  Cal.  440, 

on    has    been    laid.— People    v.  41   Pac.   480. 
44  Cal.  452:  United  States  Life 

ion  tSSlO.  WiCne.9S  in  Prison:  When  a  material  wit- 
»r  a  defendant,  under  a  criminal  charg-e,  is  a  prisoner  in  the 
)rison,  or  in  the  county  jail  of  a  county,  other  than  that  in 
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which  the  defendant  is  to  be  tried,  his  deposition  may  be  taken,  on 
behalf  of  the  defendant,  in  the  same  manner  provided  in  the  case  of 
a  witness  who  is  sick,  and  the  provisions  of  this  Chapter,  so  far  as 
applicable,  govern  in  the  application  for,  and  in  the  taking  and  use 
of,  such  deposition.  Such  depositions  may  be  taken  before  any  mag- 
istrate or  notary  public  of  the  county  in  which  the  jail  or  prison  is 
situated.  Every  officer,  before  whom  testimony  is  taken  by  virtue 
hereof,  shall  have  authority  to  administer,  and  must  administer,  an 
oath  to  the  witness  that  his  testimony  shall  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth. 
1887  R.  S.  Sec.  8171.  taken  on  the  preliminary  extunlnatlon 

DEPOSITION  TAKEN  AT  PRE-  of  such  person  upon  such  charges,  Is 
LIMINARY  EXAMINATION:  The  not  permissible  under  the  statutes  of 
admission  as  evidence  upon  the  trial.  Idaho. — State  v.  Potter  (Idaho)»  57  Pa- 
of  a  person  charged  with  criminal  of-  oific.  431,  overruling:  Territory  v.  Evans, 
fense.  of  the  depositions  of  witnesses       2  Idaho,  627,  23  Pac.  115. 

KXAMINATION  OF  WITNESSES  ON  COMMISSION. 

Section  S611*  Witness  Residing  out  ot  State:  When 
an  issue  of  fact  is  joined  upon  an  indictment  or  information  the  de- 
fendant may  have  any  material  witness,  residing  out  of  the  State, 
examined  in  his  behalf  as  prescribed  in  this  Chapter,  and  not  other- 
wise. 

1887  R.  S.  Sec.  8176,  amending  Sec.  Section  cited  In  State  v.  Potter  (Ida- 

545.  Or.  Pr.  1875:   1864  1st  Ses.  p.  308.       ho),    57    Pac.    431. 
Sec.  549,  "or  Information,"  Inserted  by 
Commission;    see  Act  1891  1st  Ses.  p. 
184. 

Section  5613.    Defendant  may  Apply  for  an  Order: 

When  a  material  witness  for  the  defendant  resides  out  of  the  State, 
the  defendant  may  apply  for  an  order  that  the  witness  be  examined 
on  a  commission. 

1887  R.  S.  Sec.  8177. 

Section  5613.  Commission  Defined:  A  commission  is 
a  process  issued  under  the  seal  of  the  court  and  the  signature  of  the 
clerk,  directed  to  some  person  designated  as  commissioner,  authoris- 
ing him  to  examine  the  witness  upon  oath  on  interrogatories  annexed 
thereto,  to  take  and  certify  the  deposition  of  the  witness,  and  to 
return  it  according  to  the  directions  given  with  the  commission. 

1887  R.  S.  Sec.  8178:   1864  1st  Ses.  p.  308,  Sec.  551. 

Section  S614.  Application,  how  made:  The  application 
must  be  made  upon  affidavit,  stating : 

1.  The  nature  of  the  offense  charged : 

2.  The  state  of  the  proceedings  in  the  action,  and  that  an  issue 
of  fact  has  been  joined  therein : 

3.  The  name  of  the  witness,  and  that  his  testimony  is  material 
to  the  defense  of  the  action : 

4.  That  the  witness  resides  out  of  the  State. 

1887  R.  S.  Sec.  8179,  amending  Sec.       Sec.  558. 
549.  Or.  Pr.  1875:    1864  1st  Ses.  p.  308. 

Section  S615.    Application,  to  Whom  9I|ide:       Tbe 
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ation  may  be  made  to  the  court  during  the  term,  or  to  the 
:  in  vacation,  arid  must  be  upon  three  days'  notice  to  the  prose- 
r  attorney. 

R.  S.  Sec.  8180;  1864  Ist  Ses.  p.  308,  Sec.  554. 

ction  S616.  Order  Tor  Comniissioa:  If  the  court  or 
:  to  whom  the  application  is  made  is  satisfied  of  the  truth  of  the 
stated,  and  that  the  examination  of  the  witnesses  is  necessary  to 
ttainment  of  justice,  an  order  must  be  made  that  a  commission 
;ued  to  take  his  testimony,  and  the  court  or  judge  may  insert 
;  order  a  direction  that  the  trial  of  the  indictment  or  informa- 
>e  stayed  for  a  specified  time,  reasonably  sufficient  for  the  execu- 
md  return  of  the  commission. 

R.  S.  Sec.  8181;  1864  Ist  Ses.  p.  and    his    counsel    that,    by    agreement 

JC8.  554,  555,  "or  Information,"  In-  with   the   prosecution,   there  were   ad- 

by    Commission;    see    Act    1891  mltted    at    the    former    trial    Informal 

s.  p.  184.  depositions  of  certain  witnesses  resld- 

!ESSITY:  The  defendant,  on  trial  ingr    In     Sweden,     to    the    effect    that 

irder,  asked  for  a  commission  to  the  defendant's  mother  was  subject  to 

estlmony   In   Germany,   to   show  epilepsy,    and    died    Insane,    and    his 

tie  father  and  sister  of  the  de-  brother   was    an    Idlolt,    and    that    the 

led  Insane,  and  that  the  defend-  prosecution    had    notified    the    defense 

subject  to  epileptic  fits,  adding  that  such  deposition  would  be  objected 

affidavit  that  he  verily  believed  to   at   the   next   trial,    Held,   that  this 

le  said  witness  will  testify  "that  showing  entitled  the  defendant  to  take 

)elleve    and    are    of    the    opinion  the     issuance     of     a     commission     to 

the     defendant     Is     of     unsound  the  depositions  of  such  persons  In  pro- 

The  people  stipulated  as  a  fact  per  legal  form.    The  Issuance  of  such 

lie  father  and  sister  of  the  de-  a  commission   Is   expressly  authorized 

it    died     Insane.      The     evidence  by  Penal  Code,  Sec.  1354  (see  this  sec- 

i   that   the   defendant   had   been  tlon) ;    and  It  was  error  to  refuse  the 

It  of  the   state   for   seven   years  application   for  want  of  jurisdiction. — 

Ing  the   trial,   and   had  but   one  People  v.  Lundqulst.  84  Cal.  23,  24  Pac. 

ic  fit  during  that  time.  Held,  un-  153.    Taking  the  deposition  of  a  party 

nal  Code,  Section  1354  (this  sec-  in  a  pending  case,  merely  to  ascertain 

providing  that  if  the  court  Is  sat-  In  advance  what  his  testimony  will  be, 

hat  the  examination  of  an  absent  and   not  for  the  purpose  of  using  the 

8   is   necessary,    an    order   for   a  same  as  evidence,  is  an  abuse  of  judl- 

ssion  must  issue,  that  the  court  clal  authority  and  process;  and  a  party 

ustlfled    In    refusing    to    order   a  committed  for  refusal  to  give  his  depo- 

ssion. — People  v.  Young,  108  Cal.  sltlon  In  such  case  will  be  released  on 

3ac.  281.    On  a  trial  for  murder,  habeas  corpus. — In  re  Cubberly,  39  Kan. 

the  defense  was  Insanity,  it  was  291,  18  Pac.  173. 

by  affidavits  of  the   defendant 

ction  5617.  laterrogatories  must  be  Serred  upon 
tecuting  Attorney:  Wlien  the  commission  is  ordered,  the 
dant  must  serve  upon  the  prosecuting  attorney,  without  delay, 
y  of  the  interrog-atories  to  be  annexed  thereto,  with  two  days' 
t  of  the  time  at  which  they  will  be  presented  to  the  court  or 
!.  The  prosecuting  attorney  may  in  like  manner  serve  upon 
efendant  or  his  counsel,  cross-interrogatories,  to  be  annexed  to 
ommission,  with  the  like  notice.  In  the  interrogatories  either 
may  insert  any  questions  pertinent  to  the  issue.  When  the 
ogatories  and  cross-interrogatories  are  presented  to  the  court  or 
',  according  to  the  notice  given,  the  court  or  judge  must  modify 
uestions  so  as  to  conform  them  to  the  rules  of  evidence,  and 
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must  indorse  uix)n  them  his  allowance  and  annex  them  to  the  com- 
mission. 

1887  R.  S.  Sec.  8182;  1864  1st  Ses.  p.  308,  Sees.  557-560. 

Section  5618.  Direction  as  to  Return  of  Commit- 
•ion:  Unless  the  parties  otherwise  consent,  by  an  indorsement  upon 
the  commission,  the  court  or  judg^e  must  indorse  thereon  a  direction 
as  to  the  manner  in  which  it  must  be  returned,  and  may,  in  his  dis- 
cretion, direct  that  it  be  returned  by  mail  or  otherwise,  addressed  to 
the  clerk  of  the  court  in  which  the  action  is  pending,  designating 
his  name  and  the  place  where  his  office  is  kept. 

1887  R.  S.  Sec.  8183;  1864  1st  Ses.  p.  309,  Sec.  661. 

Section  S619.  Commission,  fiow  Execnted:  The  com- 
missioner, unless  otherwise  specially  directed,  may  execute  the  com- 
mission as  follows: 

1.  He  must  publicly  administer  an  oath  to  the  witness,  that  hi? 
answers  given  to  the  interrogatories  shall  be  the  tnith,  the  whole 
truth,  and  nothing  but  the  truth; 

2.  He  must  cause  the  examination  of  the  witness  to  be  reduced  to 
writing,  and  subscribed  by  him : 

3.  He  must  write  the  answer^  of  the  witness  as  near  as  possible 
in  the  language  in  which  he  gives  them,  and  read  to  him  each  ans- 
wer as  it  IS  taken  down,  and  correct  or  add  to  it  until  it  conforms  to 
what  he  declares  is  the  truth. 

4.  If  the  witness  decline  answering  a  question,  that  fact,  with 
the  reason  assigned  by  him  for  declining,  must  be  stated. 

5.  If  any  paners  or  documents  are  produced  before  him  and 
proved  by  the  witness,  thev,  or  copies  of  them,  must  be  annexed  to 
the  deposition  subscribed  by  the  witness  and  certified  by  the  com- 
missioner : 

6.  The  commissioner  must  subscribe  his  nnme  to  each  sheet  of 
the  deposition,  and  annex  the  denosition.  with  the  naners  and  docu- 
ments proved  by  the  witness,  to  the  commission,  and  must  close  it  up 
under  seal,  and  address  it  as  directed  by  the  indorsement  thereon: 

7.  If  there  is  a  direction  on  the  commission  to  return  it  by  mail, 
the  commissioner  must  immediately  denosit  it  in  the  nearest  nost 
office.  Tf  nnv  other  direction  is  made  by  the  written  consent  of  the 
narties,  or  by  the  court  or  iudee.  on  the  commission,  as  to  its  reti^m. 
he  must  comply  with  the  direction.  A  copy  of  this  Section  mii-t  be 
pnnexed  to  the  commission. 

1887  R.  S.  Spc.  8184.  amendlnfir  Sec.  to  an.swer  Interroiratorles,  such  wltne» 

K58.  Ct.  Pr.  187K:   1864  R.  S.  1st  Ses.  p.  can  not  raise  the  objection  that  the  writ 

309.  Sec.  562.  was  not  a  ."subpoena,  for  the  flnrt  tine 

ST^RPOKNA  TO  A PPK AR  BEFORE  on    anpeal   from   an   order  cominitHnr 

r'OMMTSSTONER :     Whf^re   a    rourt   of  him  for  contempt  In  dfsobesrln^  it  SiK^ 

competent  .Inrlscllctlon  !n  Orepron  has.  writ  !s  sufflcfent,  though  It  may  not  ^ 

under  letters  roj^atory  from  a  court  of  a  subpoena  in  form.  Moreover,  such  wlt- 

a  sister  state.  Issued  what  was  intended  ness   can    not.    in    resisting'  the  order, 

to  be  a  subpoena   requirinpr  a  witness  question  the  jurisdiction  of  the  conrt 

to  appear  before  a   commissioner  ap-  which     issued     the     letters. — State  ▼• 

T)olnted  by  the  court  of  another  state  Bourne,  21  Or.  218,  %7  Piac.  1048, 
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Sectioii  5630.    Commlfistoii  Deiirered  to  Af  ents:     If 

the  commission  and  return  is  delivered  by  the  commissioner  to  an 
agent,  he  must  deUver  the  same  to  the  clerk  to  whom  it  is  directed 
or  to  the  judge  of  the  court  in  which  the  indictment  or  information 
is  pending,  by  whom  it  may  be  received  and  opened,  upon  the  agent 
making  affidavit  that  he  received  it  from  the  hands  of  the  commissioner, 
and  that  it  has  not  been  opened  or  altered  since  he  received  it. 

1887  R.  S.  Sec.  8185;  1864  Ist  Sea.  p.      by  Commission;  see  Act  1891  Ist  Ses. 
309,  Sec.  564,  "or  Information,"  inserted      p.  184. 

Section  3631.     May  be  Receired  by  Judge,  etc.:     If 

the  agent  is  dead,  or  from  sickness  or  other  casualty  unable  person- 
ally to  deliver  the  commission  and  return,  as  prescribed  in  the  last 
Section,  it  may  be  received  by  the  clerk  or  judge  from  any  other  per- 
son, upon  his  making  an  affidavit  that  he  received  it  from  the  agent, 
that  the  agent  is  dead,  or  from  sickness  or  other  casualty,  unable  to 
deliver  it;  that  it  has  not  been  opened  or  altered  since  the  person 
making  the  affidavit  received  it:  and  that  he  believes  it  has  not  been 
opened  or  altered  since  it  came  from  the  hands  of  the  commissioner. 

1887  R.  S.  Sec.  8186;  1864  Ist  Ses.  p.  310,  Sec.  665. 

Section  5699.     l¥hen   and   how   Filed:     The   clerk   or 

judge  receiving  and  opening  the  commission  and  return  must  im- 
mediately file  it,  with  the  affidavit  mentioned  in  the  last  two  Sections, 
in  the  office  of  the  clerk  of  the  court  in  which  the  indictment  or  in- 
formation is  pending. 

If  the  commission  and  return  is  transmitted  by  mail  the  clerk  to 
whom  it  is  addressed  must  receive  it  from  the  post  office,  and  open 
and  file  it  in  his  office,  where  it  must  remain,  unless  otherwise  directed 
by  the  court  or  judge. 

18S7  R.  S.  Sec.  8187;  1864  1st  Ses.  p.  Inserted  by  Commission;  see  Act  1891 
310,   Sees.    566,   567.    "or   Information,"      1st  Ses.  p.  184. 

Section  S693.  Commission  and  Return  Open  for 
Inspection:  The  commission  and  return  must  at  all  times  be 

open  to  the  inspection  of  the  parties,  who  must  be  furnished  by  the 
clerk  with  copies  of  the  same  or  of  any  part  thereof,  on  pajrment  of 
his  fees. 

1887  R.  S.  Sec.  8188;   1864  1st  Ses.  p.  310.  Sec.  568. 

Section  ff694.  Depositions  to  be  read  in  ETidence, 
Objections  Thereto:  The  depositions  taken  under  the  commis- 
sion may  be  read  in  evidence  by  either  party  on  the  trial,  upon  it 
being  shown  that  the  witness  is  unable  to  attend  from  any  cause  what- 
ever :  and  the  same  objections  may  be  taken  to  a  question  in  the  inter- 
rogatories or  to  an  answer  in  the  deposition,  as  if  the  witness  had  been 
examined  orally  in  court. 

1887  R.  S.  Sec.  8189;  1864  1st  Ses.  p.  This  section  cited  In  State  v.  Potter 

»10,  Sec.  569.  (Idaho).  57  Pac.  431. 

See  notei  under  Section  6609. 
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FEES  OF  WITNESSES. 

Section  5695.  Fee«  of  liriiiie««e«:  When  a  person  shall 
attend  before  a  grand  jury,  or  the  district  court,  as  a  witness,  upon  a 
subpoena,  or  pursuant  to  an  undertaking,  such  person  shall  receive 
the  sum  cA  twenty-five  cents  a  mile,  one  way  for  each  mile  actually 
traveled,  but  no  person  can  receive  more  than  one  mileage  under  tliis 
Section  at  one  term  of  the  district  court ;  such  person  shall  also  re- 
ceive two  dollars  per  day  for  each  day's  actual  attendance  as  such 
witness.  Such  mileage  and  per  diem  must  be  paid  out  of  the  coimly 
treasury  of  the  county  where  such  district  court  is  held,  upon  the 
certificate  of  the  clerk  of  said  court;  Provided,  however,  That  when 
a  defendant  in  a  criminal  proceeding  requires  the  atendance  of  more 
than  five  witnesses  in  his  behalf,  before  such  witnesses  shall  be  sub- 
poenaed at  the  county  expense,  or  their  fees  and  mileage  be  a  charge 
against  the  county,  such  defendant  must  make  affidavit  setting  forth 
that  they  are  witnesses  whose  evidence  is  material  to  his  defense, 
that  he  cannot  safely  go  to  trial  without  them.  In  such  case  the 
court,  or  the  judge  thereof,  at  any  time  application  is  made  therefor 
shall  order  a  subpoena  to  issue  to  such  of  said  witnesses  as  the  court, 
or  the  judge  thereof,  may  deem  material  for  the  defendant,  an  I  the 
corts  incurred  by  the  process  and  the  fees  and  mileage  of  such  wit- 
nesses shall  be  paid  in  the  same  m.anner  that  the  costs  and  fees  of 
clher  witnesses  are  paid. 


1899  5th  Ses.  p.  367,  amending  act  on 
p.  172;  1898  2nd  Ses.  p.  20,  amending 
laws  of  1887  R.  S.  Sec.  8151. 

STRICT  COMPLIANCE  NECES- 
SARY: To  entitle  a  defendant  to  the 
benefit  of  the  provisions  of  Section 
8151,  Rev.  St.  as  amended  by  Sess. 
Laws  1893  (this  section),  there  must 
be  a  strict  compliance  with  the  provis- 
ions of  said  section,  and  the  necessity 
and  materiality  of  such  witnesses  must 
be  shown,  before  a  subpoena  will  be  Is- 
sued, or  any  expense  Incurred  charge- 
able to  the  county.  And  where,  after 
the  trial,  which  resulted  In  the  acquit- 
tal of  the  defendant,  she  made  appli- 
cation for  the  allowance  to  her  of  the 
expense  of  subpoenaing  some  fifteen 
witnesses,  the  application  was  proper- 
ly refused  as  It  came  too  late  to  entitle 
the  defendant  to  the  benefit  of  the  pro- 
visions of  this  section. — State  v.  God- 
ard  (Idaho).  44  Pac.  643. 

WHAT  THE  AFFIDAVIT  SHOULD 
STATE:  Section  8151,  Rev.  St.  Idaho, 
contained  no  provision  for  the  pay  of 
the  defendant's  witnesses  in  criminal 
cases,  as  originally  drawn.  The  section 
waa  amended  (2  Sess.  Laws,  p.  20),  by 
the  addition  of  the  following  provisions: 
That,  when  the  defendant  In  a  criminal 
proceeding  requires  the  attendance  of 
more  than  five  witnesses  In  his  behalfJ 
before  such  witnesses  shall  be  subpoe-' 
naed  at  the  county's  csptiuie,  or  their 


fees  and  mileage  be  a  charge  againft 
the  county,  such  defendant  must  make 
an  affidavit  setting  forth  that  they  are 
witnesses  whose  evidence  is  material 
to  his  defense,  and  that  he  can  not 
safely  go  to  trial  without  them.  In 
such  case  the  court  shall  order  a  sub- 
poena to  issue  for  such  of  said  wit* 
nesses  as  the  court  may  deem  material 
for  the  defendant,  and  the  costs  incurr- 
ed by  the  process,  and  the  fees  and 
mileage  of  such  witnesses  shall  be 
paid  in  the  same  manner  that  costs 
and  fees  of  other  witnesses  are  paid. 
The  statute,  as  amended,  provides  that 
in  such  cases  the  court  shall  order  a 
subpoena  to  issue  for  such  witnesses 
as  the  court  may  deem  material  for 
the  defendant.  •  •  •  It  is  evident,  there- 
fore,  from  this  reading  of  the  statute, 
that  the  court  must  exercise  its  Judg- 
ment as  to  the  materiality  of  witnesses. 
How  shall  this  be  done,  if  the  affidavit 
simply  states  that  they  are  material 
to  his  defense,  without  stating  facts 
which  show  to  the  court  that  such  wit- 
nesses are  material?  The  court  evi- 
dently could  and  should  require  that 
the  defendant  should  state  in  his  affl- 
davit  what  he  expects  to  prove  by  the 
witnesses.  Then  the  court  should  Judge 
to  the  necessity  for  summoninf 
,them. — De  Lano  v.  Board  of  CamtoiM' 
loners  of  Logan  County  (IMio).  ^ 
841. 
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CHAPTER  CCXXXY. 

MISCELLANEOUS  PROCEEDINGS. 
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Ldmlsslon  to  ball  before  convic- 
tion. 

JPter  conviction. 
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tall,  matter  of  discretion. 

That  magrlstrate   may  admit   to 
ball. 

lall,  form  of  undertaking. 

Qualifications  of  bail. 

tall,  how  to  justify. 

defendant  to  be  discharged,  when 

Hien  offense  is  not  capital. 

Hien  offense  Is  capital. 

tall  on  habeas  corpus. 

'orm  of  undertaking. 

ectlons  applicable. 

ncrease  of  reduction  of  ball. 

Hio  may  admit   to  ball  on  ap- 
peaL 

lualiflcatlons  of  bail  on  apneal. 

deposit,  when  and  how  mad»*. 

a>il  exonerated,  when. 

'ayment  of  fine,  etc. 

urrender. 

defendant    may    be    arrested    for 
surrendering,  by  whom. 

T'hen  money  to  be  refunded  uii 
surrender. 

orfelture,  In     what     cases,  and 
how  ordered. 

orfelture,  how  enforced. 

»eposlt,  when  forfeited. 

1  what  cases  defendant  commit- 
ted. 

ontents  of  order. 

efendant  may  be  arrested  In  any 
county. 

efendant  to  be  committed,  when 

^en  admitted  to  ball. 

all,  by  whom  taken. 

orm  of  undertaking. 

all,   qualifications   of. 

RY   INTO   INSANITY    OF    DE- 
PENDANT. 

isane  person  can  not  be  tried. 

anlty,  doubts  of. 
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BAIL. 

tioa  tS636.     Admission    to   Bail:    Admission  to  bail  is 

der  of  a  cc)ini)ctent  court  cr  magistrate  thit  the  defendant  be 

rged  from  actual  custody  upon  bail. 

R.  S.  Sec.  8100;  1864  1st  Ses.  p.  come   security   for  his   appearance   in 

c.  494.  court    The  ball  are  those  persons  who 

I  DE3FINED;    To  bail  a  defend-  become   such  sureties. — ^Bouvier's  Law 

to  deliver  him  to  persons,  who.  Die.    In  criminal  cases,  the  defendant 

manner  prescribed  by  law,  be-  may  In  general  claim  to  be  set  at  lib* 


872 


BAIL. 


Ok.  CCIIXV 


erty  upon  grlving  ball,  except  when 
charsred  with  the  commlBBlon  of  a  cap- 
ital offense.— 4  Bl.  Com.  297;  but  the 
^neral  rule  Is  well  settled  that  an  un- 

Section  5697.    Taking  of 

bail  consists  in  the  acceptance,  by 
of  the  undertaking  of  sufficient  bail 
ant,  according  to  the  terms  of  the 
pay  to  the  State  a  specified  sum. 

1887  R.  S.  Sec.  8101;  1864  Ist  Ses.  p. 
299.  Sec  495. 

AMOUNT  OF  BAIL:  Excessive  ball 
shall  not  be  required. — Const  Idaho. 
Art  I,  Sec.  6.  Porgrery  belner  a  felony 
punishable  by  Imprisonment  from  one 
to  fourteen  years  in  California,  elfirht 
thousand  dollars  ball  for  one  who  has 
been  Indicted  for  that  crime  will  not 
be  deemed  disproportionate  to  the  of- 
fense, as  a  determination  of  the  amount 

Section  S638.  Ofiensen  not  BaUable:  A  defendant 
charged  with  an  offense  punishable  with  death  cannot  be  admitted 
to  bail,  when  the  proof  of  his  guilt  is  evident  or  the  presumption 
thereof  great.  The  finding  of  an  indictment  does  not  add  to  the 
strength  of  the  proof  or  the  presumption  to  be  drawn  therefrom. 


dertaklng  taken  for  the  purpose  unaa- 
thorlzed  by  statute  Is  void.— People  v. 
Sloper,  1  Idaho,  168. 

Bail  Defined:  The  taking  of 
a  competent  court  or  magistrate, 
for  the  appearance  of  the  defend- 
undertaking,  or  that  the  bail  wiD 

does  not  depend  alone  upon  the  sum  of 
money  Involved,  but  rather  apjn  the 
turpitude  of  the  crime,  Its  dangerous 
nature  to  the  public,  and  the  puniah- 
ment  Imposed. — In  re  Williams,  S2  CaL 
188,  23  P8W5.  118.  The  InabUlty  of  a  per- 
son charsred  with  an  offense  to  give 
ball  by  reason  of  poverty,  Is  no  gromA 
for  bis  discharere  on  habeas  corpus.— 
In  re  Jahn,  66  Kan.  694,  41  Pac  956. 


1887  R.  S.  Sec.  8102,  Sec.  4»£,  Cr.  Pt, 
1876,  amending:  1864  1st  Ses.  p.  299, 
Sees.  496,  497. 

WHO  BAILABLE:  All  persons  Phal] 
be  bailable  by  sufficient  sureties,  except 
for  capital  offenses,  where  the  oroof  la 
evident,  or  the  presumption  Rreat. — 
Const.  Idaho,  Art.  I,  Sec.  6  Although 
this  clause  declares  ball  to  be  a  matter 
of  rlgrht,  yet  it  only  contemplates  those 
cases  in  which  the  party  has  not  al- 
ready been  convicted. — (See  Sec.  6630), 
Ex  parte  Voll,  41  Cal.  29.  The  words, 
**When  the  proof  fs  evident,  or  the  pre- 
sumption grreat,"  have  reference  to  the 
gruilt  of  the  accused  and  not  to  the  na- 
ture or  degree  of  the  crime. — Com* 
monwealth  v.  Lemley,  2  Pitts.  L.  J. 
862.  On  the  application  for  admission 
to  bail,  the  burden  of  the  proof  fs  en 
the  defendant  to  determine  whether  the 
proof  is  evident  or  the  presumption 
grreat. — State  v.  Croker,  5  Wyo.  385,  40 
Pac.  681.  "An  examination  of  the  de- 
cided cases  discloses  a  wide  variance  of 
opinion  upon  this  point,  som^*  courts 
and  Judgres  holding  that  the  pri-3"»ner  Is 
entitled  to  ball,  unless  the  -evidence 
aganst  him  Is  such  as  ought  to  satisfy 
a  trial  jury  of  guilt  beyond  aiiv  rea- 
sonable doubt;  others  that  bail  should 
be  denied  when  the  evidence  is  suffici- 
ent to  warrant  a  grrand  Jury  in  bringing 
an  Indictment,  or,  what  practlmlly 
amounts  to  the  same  thing,  whim  the 
evidence  is  sufficient  In  law  to  sustain 
a  capital  oonviotioii.— Bs  parte  Curtis. 


92  Cal.  188,  28  Pac.  228.  •'We  can  not 
say  upon  the  evidence  before  us  that 
the  superior  court  ought  to  Bit  {iside 
the  verdict  as  not  Justified  by  the  e^- 
dence,  should  the  jury  find  the  petition- 
er guilty  of  a  higher  degrree  of  the 
crime  charged.  We  ought  not  to  antic- 
ipate the  action  of  the  jury  by  dis- 
charging the  prisoner  from  actual  rus- 
tody,  with  or  without  ball,  upon  evi- 
dence which  we  are  not  prepared  to  *^ 
is  so  insufficient  that  a  verdict  requir- 
ing a  capital  sentence,  based  upon  it 
should  not  be  permitted  to  stand."— In 
re  Trola,  64  Cal.  162,  28  Pac.  231.  The 
accused  was  held  on  a  charge  of  mur- 
der and  the  evidence  on  the  prelimin- 
ary examination  showed  that  he  was 
arrested  by  a  regular  police  officer,  and 
while  being  conducted  to  the  police 
station  he  resisted  the  arrest  and  in 
the  struggle  drew  a  pistol  and  shot 
the  officer  in  the  head  killing  him  in- 
stantly and  made  attepmt  to  es- 
cape. Held.that  the  accused  was  not 
entitled  to  bail  under  this  section.— Ex 
parte  Curtis,  supra.  Under  this  consti- 
tutional provision,  one  indicted  for 
murder  in  the  first  degrree  is  entitled 
as  of  right  to  a  hearing  on  an  appli- 
cation for  admission  to  ball. — State  v. 
Croker,  supra;  In  re  Losasso,  15  Colo. 
163,  24  Pac.  1080.  And  a  statute  pro- 
viding that  no  person  Indicted  for  » 
rapltal  offense  shall  be  admitted  to  | 
bail  is  in  conflict  with  this  dauie.^ 
Stat«  v.  Croker,  iupra.    Aaonff  tM 
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tances  of  extraordinary  char- 
ich  as  will  Justify  consideration 
snce  offered  to  rebut  the  pre- 
>n  of  eruilt,  arising  from  an  in- 
it,  are  the  existence  at  the  time 
itment  of  great  popular  excite - 
gainst  the  prisoner,  likely  to 
warp  the  Judgment  of  the  grand 
the  existence  of  the  pariy 
.   to   have    been   murdered;    or 


the  clear  confesion  of  guilt  by  azioihtr. 
— People  V.  Tinder,  19  CaL  689,  81  Am 
Dec.  77.  The  design  of  this  conaettu- 
tional  clause  is  to  secure  the  right  of 
bail  in  all  cases  except  those  In  which 
the  facts  might  show  with  reaaonable 
certainty  that  the  prisoner  is  guilty  of 
a  capital  offense. — McCoy  v.  State,  2G 
Tex.  ii,  78  Am.  Dec.  620. 


tioii  562i9.    Admifisloii  to  Ball  Before  CoBTlctlon: 

charge  is  for  any  other  offense,  he  may  be  admitted  to  bail  be- 
mviction,  as  a  matter  of  right. 

%.  S.  Sec.  8108;  1875  Cr.  Pr  Sec. 
14  Ist  Ses.  p.  299,  portion  of  Sec. 

otes  under  preceding  section. 
^EMSANOR    CASES:      Assault 
ttery  is  a  bailable  offense  and 

tloB  5630.  After  €oa¥lctloii:  After  conviction  of  an 
t  not  punishable  with  death,  a  defendant  who  has  appealed 
t  admitted  to  bail : 

As  a  matter  of  right,  when  the  appeal  is  frcMn  a  judgment  im- 
a  fine  only; 
As  a  matter  of  discretion  in  all  other  cases. 


bail  can  not  be  refused  on  such  charge 
because  there  is  danger  of  death  of  the 
assaulted  person  in  consequence  of  the 
assault.— Dunlap  y.  Bartlett  (Mass.),  10 
Gray,  282,  69  Am.  Dec.  820. 


El.  S.  Sec.  8104;  1864  1st  Ses.  p. 
!.  499. 

ElBTION  OF  COURT:  The  ac- 
the  lower  court  in  denying  bull 
Iminal  case  is  not  a  suoject  of 
where  the  granting  or  refusal  oj! 
made  by  the  statute  a  matter 
'etion. — McKane  v.  Duraton,  158 
84,  38  L.  Ed.  867.  The  admis- 
a  defendant  to  bail  pending  an 
after  conviction  of  a  felony  is 
r  of  discretion  and  not  o'  right, 
h  discretion  is  vested  primarily 
[»urt  that  tried  the  accused  or 
ffe  thereof,  and  it  should  not  be 
id  to  liberate  the  defendant 
where  circumstances  of  an  ex- 
lary  character  hav«  intervened 
mviction  rendering  Huch  action 
ly  proper;  and  the  fact  that  de- 
is  in  ill  health,  wnere  there  is 
ying  that  there  Ib  such  lirinl- 
»f  dangerous  results  to  his  life 
th  as  to  require  Ills  removal 
le  county  jail,  does  not  disclose 


an  abuse  of  discretion  of  a  trial  Judge 
in  refusing  to  admit  him  to  bail. — ^Kx 
parte  Turner,  112  Cal.  627,  45  Pac.  571; 
Ex  parte  Smith  89  Cal.  79,  26  Pac.  b38. 

FINE  AND  IMPRISONMENT:, 
BOTH:  Under  a  similar  provision  to 
the  above  on  an  appeal  to  a  judgment 
inflicting  both  fine  and  imprisonment, 
the  defendant  was  held  to  be  entitled 
to  be  admitted  to  ball  not  as  a  mat- 
ter of  right  but  only  in  the  discretion* 
of  the  court. — Clawson  v.  United  States 
113  U.  S.  148,  28  L.  Ed.  967. 

CONVICTION:  A  defendant  con- 
victed of  felony  in  a  case  not  punish- 
able with  death  is  not,  under  tne  Cal- 
ifornia statute  (similar  to  the  above), 
entitled  as  a  matter  of  right  to  be  ad- 
mitted to  bail  after  conviction,  bail  be- 
ing allowed  in  ^.iich  cases  only  as  a  mat- 
ter of  discretion.  The  word  "convic- 
tion," as  used,  slgnifles  a  finding  by 
the  jury  of  a  verdict  that  the  accused 
is  guilty. — Ex  parte  Brown,  68  Cal.  176, 
8  Pac.  829. 


tion  5631.     rVature  of  Bail:     If  the  offense  is  bailable, 

fendant  may  be  admitted  to  bail  before  conviction : 
For  his  appearance  before  the  magistrate  on  the  examination 
charge,  before  being  held  to  answer ; 

To  appear  at  the  court  to  which  the  magistrate  is  required  to 
the  depositions  upon  the  defendant  being  held  to  answer  after 
lation ; 
After  indictment,  either  before  the  bench  warrant  is  isuued  for 
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his  arrest  or  upon  any  order  of  the  court  committing  him  or  enlarg- 
ing the  amount  of  bail,  or  upon  his  being  surrendered  by  his  bail  to 
answer  the  indictment  in  the  court  in  which  it  is  found,  or  to  which 
it  may  be  transferred  for  trial.  And  after  conviction,  and  upon  an 
appeal. 

1.  If  the  appeal  is  from  a  judgment  imposing  a  fine  only,  on  the 
undertaking  of  bail,  that  he  will  pay  the  same,  or  such  port  of  it  as 
the  appellate  court  may  direct,  if  the  judgment  is  affirmed  or  modi- 
fied, or  the  appeal  is  dismissed ; 

2.  If  judgment  of  imprisonment  has  been  given,  that  he  will  sur- 
render himself  in  execution  of  the  judgment,  upon  its  being  affirmeA 
or  modified,  or  upon  the  appeal  being  dismissed ;  or  that  in  case  th^ 
judgment  be  reversed,  and  that  the  cause  be  remanded  for  a  new—* 
trial,  that  he  will  appear  in  the  court  to  which  said  cause  may  b^ 
remanded,  and  submit  himself  to  the  orders  and  process  thereof. 

1887  R.  S.  Sec.  8105,  amending  1876  Before    conviction:     See    Sees.  6628^ 

Cr.  Pr.  Sees.  496,  497;   1864  Ist  Ses.  p.       5629  and  notes. 

300,  Sees.  500,  501.  After  conviction:    See  preceding  see 

tion  and  notes. 

Section  5639.     Bail  Matter  of  Discretion:     Whenth^ 
admission  to  bail  is  a  matter  of  discretion,  the  court  or  officer  trr: 
whom  the  application  is  made  must  require  reasonable  notice  thereo 
to  be  given  to  the  prosecuting  attorney  of  the  county. 

1887  R.  S.  See.  8106;   1864  Ist  Ses.  p.     299,    Sec.    498. 

lection  S633.     Wliat  IHasistrat?  may  Admit  to  Bail  - 

When  the  defendant  has  been  held  to  answer  upon  an  examination 
for  a  public  offense,  the  admission  to  bail  may  be  by  the  magistrate 
by  whom  he  is  so  held,  or  by  any  magistrate  who  has  power  to  issue 
the  writ  of  habeas  corpus. 

1887  R.  S.  Sec.  8107;  1864  1st  Ses.  p.  300,  Sec  602. 

Election  5634.  Bail  Form  of  IJndertafc[ing^:  Bail  is  put 
in  by  a  written  undertaking,  executed  by  two  sufficient  sureties 
(with  or  without  the  defendant,  in  the  discretion  of  the  magistrate), 
and  acknowledged  before  the  court  or  magistrate,  in  substantially  the 

following  form:     An  order  having  been  made  on  the day  of 

A.  D.  nineteen by  A.  B.,  a  justice  of  the  peace  of 

county  (or  as  the  case  may  be),  that  C.  D.  be  held  to  answer 

upon  a  charge  of  (stating  briefly  the  nature  of  the  offense),  upoi 

which  he  has  been  admitted  to  bail  in  the  sum  of dollars;  we 

E.  F.  and  G.  H.  (stating  their  place  of  residence),  hereby  undertake 
that  the  above  named  C.  D.  \wi\\  api^ear  and  answer  the  charge  above 
mentioned,  in  whatever  court  it  may  be  prosecuted,  and  will  at  all 
times  hold  himself  amenable  to  the  orders  and  process  of  the  court,  and 
if  convicted,  will  appear  for  judgment  and  render  himself  in  execution 
thereof,  or  if  he  fails  to  perform  either  of  these  conditions,  that  we 

will  pay  the  people  of  the  State  of  Idaho,  the  sum  of dollars 

(inserting  the  sum  in  which  the  defendant  is  admitted  to  bail). 
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I,  Sec.  8108;  1864  Ist  Ses.  p. 
03. 

ATION  OF  MAGISTRATE: 
ance  need  not  recite  all  the 
s  by  which  a  justice  of  the 
ired  jurisdiction  of  the  case, 
ifflcient  to  state  the  offense 
.clal  character  of  the  justice. 

People,  2  Colo.  628. 
PTION  OF  OFFENSE:   The 
E  need  not  set  out  the  of- 
jred  with  the  same  technical 
:y  required  in  an    indictment, 

be  sufficient  if  the  offense 
itlally  described. — People  v. 
laho,  158.  But  if  a  recognl- 
ertake  to  recite  a  specific 
charge  must  be  recited  for 
indictment  will  lie.— Id.     If 

charged  is  one  that  has  a 
lame,  it  will  be  sufficient  to 
le  charge  by  such  general 
Dt,  enough  must  be  stated  in 
aking  to  describe  briefly 
e  made  punishable  by  the 
e  state. — Belt  v.  Spauldlng, 

20  Pac.  827. 

PTION  OF  PAYEE:  **The 
the  Territory  of  Idaho"  and 
le  of  the  United  States  in 
>ry  of  Idaho"  are  substan- 
same;  hence,  a  recognizance 

0  "the  people  of  the  Terrl- 
lio"  is  a  substantial  compll- 
Sectlon  603  of  the  Criminal 
ct  (this  section),  and  an  ac- 
*e  maintained  thereon  in  the 
e  people  of  the  United  States 
rrltory  of  Idaho. — People  v. 
laho,  366.  A  bond  payable  to 
>  of  the  United  States"  will 

1  a  judgment  in  favor  of  "the 
he  United  States  of  the  Ter- 
[daho."  Before  suoh  judg- 
be  allowed,  the  instrument 
'eformed. — United  States  v. 
daho,  469,  21  Pac.  666. 

«  5635.  <lualificatioas  or  Bail:  The  qualifications 
e  as  follows : 

ch  of  them  must  be  a  resident,  householder,  or  free  holder 
le  State;  but  the  court  or  magistrate  may  refuse  to  accept 
)n  as  bail  who  is  not  a  resident  of  the  county  where  bail  is 

ley  must  each  be  worth  the  amount  specified  in  the  under- 
xclusive  of  property  exempt  from  execution;  but  the  court 
trate,  on  taking  bail,  may  allow  more  than  two  sureties  to 
jverally  in  amounts  less  than  that  expressed  in  the  under- 
i  the  whole  justification  be  equivalent  to  that  of  sufficient 


DELIVERY:  An  allegation  In  a  com- 
plaint that  "a  recognisance  was  made 
and  duly  delivered"  must  be  held  to 
mean  that  is  was  returned  to  the  clerk 
of  the  court,  as  required  by  law;  and 
such  allegation  is  sufficient. — People  v. 
Myers,  1  Idaho,  366. 

••WILL,  APPEAR,"  BPTC:  A  ball 
bond  in  the  form  prescribed  by  the 
Code  condiUoned  that  the  defendant 
"will  appear  and  answer  the  charge  in 
whatever  court  it  may  be  prosecuted," 
applies  to  the  bond  to  be  given  for  ap- 
pearance before  a  magistrate  for  ex- 
amination.— San  Francisco  v.  Randall, 
54  Cal.  408. 

ERASURES  AND  INTERLINEA- 
TIONS: Erasures  and  interlineations 
appearing  at  the  time  of  its  signing, 
can  not  in  any  manner  affect  the  liabil- 
ity of  the  subscribing  parties  to  the  re- 
cognizance.— People  V.  Bugbee,  1  Ida- 
ho, 88. 

ACKNOWLEDGMENT:  Bond  was 
executed  and  delivered  into  the  custody 
of  the  clerk  of  the  court  in  which  the 
defendant  was  to  apear,  the  parties 
executing  such  bond  as  sureties  took 
and  subscribed  a  JustiilcaUon  on  such 
bond,  which  was  administered  by  the 
juduge  of  the  court,  and  said  bond  was 
>>y  him  approved  at  that  time.  Hel*'- 
from  the  facts  the  court  very  properly 
found  that  the  signatures  were  genu- 
ine, and  that  the  execution  of  such 
bond  was  sufficiently  proven. — People 
Bugfoee  et  al.  1  Idaho,  88. 

BAIL  MUST  FOLLOW  ORDER:  No 
recovery  can  be  had  upon  a  bail  bond 
given  in  pursuance  of  an  order  admit- 
ting defendant  to  bail  in  the  sum  of 
Ave  hundred  dollars,  but  requiring  him 
to  give  bond  in  the  penal  sum  of  seven 
hundred  and  fifty  dollars. — Common- 
wealth v.  Riffe,  20  Ky.  L.  R.  1608,  49 
S.  W.  772.  ,, 


S.  Sec.  8109.  amending  1876 
c.  600;    1864  1st  Ses.  p.   301^ 


UNACCEPTABLE  PERSONS:  Per- 
sons who  have  been  indemnified  by  the 
accused  should  not  be  accepted  as  ball 
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for  one  convicted  and  sentenced  to  Im-      vlctlon. — United  States  v.  SImmonj,  47 
prisonment  for  embezzlement,  pending      Fed.  Rep.  575,  14  L.  R.  A.  78. 
his  appeal  from  the  judgment  of  oon- 

Section  5636.  Bail,  how  to  Justiiy:  The  bail  must  in 
all  cases  justify  by  affidavit  taken  before  the  magistrate,  that  they 
each  possesses  the  qualifications  provided  in  the  preceding  Section. 
The  magistrate  may  further  examine  the  bail  upon  oath  concerning 
their  sufficiency,  in  such  manner  as  he  may  deem  proper. 

1887  R.  S.  Sec.  8110;  1864  1st  Ses.  p.  301,  Sees.  505,  606. 

Section  5637.    Defendant    to   be  Discharged,  when: 

Upon  the  allowance  of  bail  and  the  execution  of  the  undertaking, 
the  magistrate  must,  if  the  defendant  is  in  custody,  make  and  sign 
an  order  for  his  discharge,  upon  the  delivery  of  which  to  the  proper 
officer  the  defendant  must  be  discharged. 

1887  R.  S.  Sec.  8111.  no  way  affect  the  liability  of  the  sure- 

DISCHARGE      PROM      CUSTODY:  ties."— Dilley  v.  State.  2  Idaho,  1012.  An 

"The  order  admitting  the   prisoner  to  oral  order  from  the  police  Judge  from 

bail   was  regularly  made.    The  recog-  the  bench,  upon  the  grivlng  of  the  bond, 

nizance    was    regularly    executed,    and  that  the  prisoner  be  releasedl,  certified 

thereupon   the   prisoner,   by   reason   of  by  the  clerk  to  the  keeper  of  the  prison. 

the  giving  of  such   recognizance,   was  and  foUowd  by  the  release  of  the  pris- 

discharged   from   custody.    The   object  oner,   is   a    sufficient   compliance  with 

and  purpose  of  the  recognizance  was  Section  1281  of  the  Penal  Code  (similar 

served,  and  that  is  all  the  law  requires.  to  this  section)   and  renders  the  bond 

The  making  or  entry  of  the  order  was  obligatory. — San  Francisco  v.  Randall, 

an  Immaterial  matter,  which  could  in  54  Cal.  408. 

Section  5638.     l¥hen   Oflensc  is   not   Capital:     When 

the  offense  charged  in  the  indictment  is  not  punishable  with  death, 
the  officer  serving  the  bench  warrant  must,  if  required,  take  the  de- 
fendant before  a  magistrate  in  the  county  in  which  it  is  issued,  or 
in  which  he  is  arrested,  for  the  purpose  of  giving  bail. 

1887  R.  S.  Sec.  8112,  amending  1875  and  bail  refused  in  Mansir  v.  Superior 

C.r  Pr.  Sec:  503.  Court  of  San  Diego  County,  65  CaL  582, 

JURISDICTION:     A    provision    sub-  4  Pac.  627. 
stantially  similar  to  the  above  applied 

Section  5639.     l¥iien  Offense  is  Capital:    If  the  offense 

charged  in  the  indictment  or  information  is  punishable  with  death, 

the  officer  arresting  the  defendant  must  deliver  him  into  custody, 

according  to  the  command  of  the  bench  warrant. 

1887  R.  S.  Sec.  8113;  1864  1st  Ses.  p.  ed  by  Commission;  see  Act  1891  Ist 
301,  Sece.  508,  "or  information,"  insert-       Ses.  p.  184. 

Section  5640.  Bail  on  Habeas  Corpus:  When  the  de- 
fendant is  so  delivered  into  custody,  he  must  be  held  by  the  sheriff, 
unless  admitted  to  bail  on  examination  upon  a  writ  of  habeas  corpus. 

1887  R.  S.  Sec.  8114;  1864  1st  Ses.  p.  cuted  by  information  for  the  crime  of 

301,  Sec.  509.  murder,   may  be  admitted   to  bail  on 

BAIL.  ON  HABEAS  CORPUS:  Un-  habeas  corpus  proceedings. — Ex  parte 
der  the  constitutional  provision  that  all  Strange,  59  Cal.  416;  but  where  a  de- 
persons  shall  be  bailable  by  sufficient  fendant  charged  with  murder  in  the 
sureties,  etc.  (see  Const.  Idaho,  Art.  I,  first  degree  waives  a  preliminary  ex- 
Sece.  66)  and  under  Sections  1285  and  amination  for  such  offense,  he  not  only 
1286  of  the  California  Penal  Code  (sim-  waives  his  right  to  be  let  to  bail,  but 
ilar  to  the  above  and  the  preceding  sec-  also  to  have  the  facts  of  the  alleged 
tion),  a  prisoner  who  is  being  prose-  offense  examined  into  on  habeas  cor- 
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lut  where  such  waiver  is  made  showed  the  offense  to  have  been  but 

fear  of  personal  violence,  he  will  manslaughter;  held,  the  defendant  was 

t   stopped  by     reason     of     such  entitled  to  show  the  truth  of  such  al- 

'. — In  re  Secrest  (Kan.),  14  Pac.  legations  by  witnesses     who     testified 

»ne  charged  with  murder  in  th«  before  the  grand  Judy  and  by  other  evi- 

egree  is  bailable,  even  after  in-  dence;   but  the  evidence  to  entitle  him 

nt,  if  the  proof  is  not  evident  nor  to  bail,  must  establish  all  the  exculpa- 

esumption  great,  and   it  is   the  tory  facts  without  material  confiict. — 

f  the  judges  to  hear  evidence  for  In  re  Finlen,  20  Nev.  141,  18  Pac.  827. 

rpose  of  determining  whether  or  If  bail    is   granted     after     indictment 

e  prisoner  should  be  bailed. — In  found,   the   accused   can   not  be   rear- 

isso,  15  Colo.  163,  24  Pac.  1080, 10  rested  for  the  same  offense  on  a  new 

.  847.  On  a  petition  for  a  writ  of  indictment  and  ball  refused.   The  right 

I  cori^us  for  the  purpose  of  ad-  to  bail  is  res  judicata. — Ex  parte  Au- 

l  to  bail  by  one  indicted  for  mur-  gustine,  33  Tex.  Cr.  Rep.  1,  47  Am.  St 

the  first  degree,  the  petition  con-  Rep.  17;  see  Sections  6900,  6901. 
f     allegations,     which,     if     true, 

^tion  5641.  Form  of  Uudertaking:  The  bail  must  be 
1  by  a  written  undertaking,  executed  by  two  sufficient  sureties 

or  without  the  defendant,  in  the  discretion  of  the  court  or 
trate),  and  acknowledged  before  the  court  or  magistrate,  in 
intially  the  following  form : 
indictment  or  information  as  the  case  may  be  having  been  found 

.  .  .day  of A.  D.  nineteen ,  in  the  district 

of  the  county,  of. ... ,  charging  A.  B.  with  the  crime  of . . . .  (de- 
ing  it  generally),  and  he  having  been  admited  to  bail  in  the  sum 

.dollars,  we,  C.  D.  and  E.  T.,  of (stating  their  place  of 

nee),  hereby  undertake  that  the  above  named  A.  B.  will  appear 
nswer  the  indictment  or  information  as  the  case  may  be  above 
3ned,  in  whatever  court  it  may  be  prosecuted,  and  will  at  all 
render  himself  amenable  to  the  orders  and  process  of  the  court 
f  convicted,  will  appear  for  judgment  and  render  himself  in  exe- 

thereof;  or,  if  he  fails  to  perform  either  of  these  conditions, 
^e  will  pay  to  the  State  of  Idaho,  the  sum  of. .  .  .dollars  (in- 
l  the  sum  in  which  the  defendant  is  admitted  to  bail). 

R.  S.  Seec.  8115;  1864  1st  Ses.  p.  See    Section    5634    and    notes    there- 

c.  510,  "or  Information,"  inserted       under, 
imission;   see  Act  1891  1st  Ses. 

;tioa  5643.     Sections  Applicable:    The  provisions  con- 
in  this  Chapter  in  relation  to  bail  before  indictment,  apply  to 
lalifications  of  the  bail,  and  to  all  the  proceedings  respecting 
tting  in  and  justifying  of  bail  and  incident  thereto. 

R.  S.  Sec.  8116;   1861  1st  Ses.  p.  Qualifications  of  the  bail:    Sec.  5635. 

c.  511.  Justification  of  the  bail:   Sec.  5636. 

tion  5643.     Increase  or  Reduction  of  Bail:     After 

ndant  has  been  admitted  to  bail  upon  an  indictment  or  infor- 
1,  the  court  in  which  the  charge  is  i^ending  may,  upon  good 
shown,  either  increase  or  reduce  the  amount  of  bail.  If  the 
It  be  increased,  the  court  may  order  the  defendant  to  be  com- 
to  actual  custody,  unless  he  give  bail  in  such  increased  amount, 
lication  be  made  by  the  defendant  for  a  reduction  of  the  amount, 
of  the  application  must  be  served  upon  the  prosecuting  attorney. 
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1887  R.  S.  Sec.  8117,  "or  information,"  manslaughter.— State  v.  Gile.  6  Waah. 

inserted  by  Commissiion;   see  Act  1891  623,  34  Pac.  151.    The  discretion  of  the 

1st  Ses.  p.  184.  trial  court  in  fixing  the  amount  of  ball 

REDUCTION      BY      SUPREME  will  not  be  interfered  with  by  the  su- 

COURT:      The   supreme  court  has  no  preme  court  unless  it  appear  per  se  that 

authority   to   reduce   as   excessive,   the  the  amount  Is  disproportionate  to  the 

amount   of   the   appeal   bond   fixed   by  oftense. — In  re  Williams,  82  CaL  183,  23 

the    trial    court    in    a    prosecution    for  Pac.  118. 

Section  5644.    Who  may  Admit  to  Bail  on  Appeal:  In 

cases  in  which  the  defendant  may  be  admitted  to  bail  upon  an  appeal, 
the  order  admitting  him  to  bail  may  be  made  by  any  magistrate  having 
the  power  to  issue  a  writ  of  Iiabeas  corpus,  or  by  the  magistrate  before 
whom  the  trial  was  had. 

1887  R.   S.   Sec.  8118,  amending  1875       Sec.   512. 
Cr.  Pr.   Sec.  508;    1864   1st  Ses.  p.  302, 

Section  5645.  tlualifications  or  Bail;  The  bail  must 
possess  the  qualifications,  and  must  be  put  in  all  respects  as  pro- 
vided in  Sections  5634,  5635,  5636,  except  that  the  undertaking  must 
be  conditioned  as  prescribed  for  undertakings  of  bail  on  appeal  in  Sec- 
tion 5631. 

1887  R.  S.  Sec.  8119;  1864  1st  Ses.  p.     See  notes  under  Sec.  6630. 
302,  Sec.  514. 

Section  5646.     Deposit,  Wlien  and  How  Made:    The 

defendant  at  any  time  after  an  order  admitting  him  to  bail,  instead 
of  giving  bail  may  deposit  with  the  clerk  of  the  court  in  which  he 
is  held  to  answer,  the  sum  mentioned  in  the  order,  and  upon  delivering 
to  the  officer  in  whose  custody  he  is,  a  certificate  of  the  deposit,  he  must 
be  discharged  from  custody. 

1887  R.  S.  Sec.  8120;   1864  1st  Ses.  p.  302.  Sec.  615. 

Section  S647.  Bail  Exonerated,  wlien:  If  the  defenl-^ 
ant  has  given  bail,  he  may  at  any  time  before  the  forfeiture  of  th^ 
ur  !jrtakinf(,  in  like  manner  deposit  the  sum  mentioned  in  the  under  - 
taking,  and  upon  the  dei^osit  being  made,  the  bail  is  exonerated. 

1887  R.  S.  Sec.  8121;  1864  1st  Ses.  p.  302,  Sec.  516 

Section  5648.  Payment  of  Fine,  etc.:  When  the  monej::; 
has  been  deposited,  if  it  remains  on  deposit  at  the  time  of  the  judg^ 
ment  for  the  payment  of  a  fine,  the  clerk  must,  under  the  directio^:^ 
of  the  court,  apply  the  money  in  satisfaction  thereof,  and  after  sati^^ 
fying  the  fine  and  costs,  must. refund  the  surplus,  if  any,  to  the  d^^ 
fendant. 

1887  R.  S.  Sec.  8122;   1864  1st  Ses.  p.   302,  Sec.  517. 

Section  5649.  Surrender:  At  any  time  before  the  forfeit::^ 
ure  of  their  undertaking,  the  bail  may  surrender  the  defendant  i::^ 
their  exoneration,  or  he  may  surrender  himself  to  the  officer  to  whos-^ 
custody  he  was  committed  at  the  time  of  giving  bail  in  the  following 
manner  : 

.1.     A  certified  copy  of  the  undertaking  of  the  bail  must  be  deliv^' 
ered  to  the  officer,  who  must  detain  the  defendant  in  his  custod-3 
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as  upon  a  commitment,  and  by  a  certificate  in  writing  ac- 

Ige  the  surrender ; 

Jpon  the  undertaking  and  the  certificate  of  the  officer,  the 
I  which  the  action  or  appeal  is  pending  may,  upon  notice  of 
^s  to  the  prosecuting  attorney  of  the  county,  with  a  copy  of 
ertaking  and  a  certificate,  order  that  the  bail  be  exonerated, 
filing  the  order  and  the  papers  used  on  the  application,  they 
nerated  accordingly. 


S.  Sec.  8123;  1864  1st  Ses.  pp. 
Sees.  518.  519. 

\.SE  OF  SURETIES:  The 
>n  a  criminal  recogrnizance  for 
arance  of  a  defendant,  and  to 
»  judgment  of  the  court,  and 
epart  without  leave,  are  dis- 
from  further  liability,  where 
idant  has  duly  Appeared,  and 
sentence,  and  thereafter  has 
nd  submitted  himself  to  the 
•  be  taken  into  custody  under 
;nce  imposed  by  the  court. — 
V.  State,  52  Kan.  249,  34  Pac. 


SURRENDER  BY  BAIL:  Where  a 
statute  provided  that  If  ball  desire  to 
surrender  their  principal,  they  may 
procure  a  copy  of  the  recognizance  by 
virtue  of  which  they  may  take  him  In 
any  county  and  the  ball  of  J.  L.,  who 
was  charged  with  a  felony,  surren- 
dered him  with  his  own  consent,  to  the 
sheriff,  but  neither  they  not  the  sheriff 
had  any  copy  of  the  recognizance  or 
any  written  warrant  to  detain  him, 
the  sheriflf's  custody  of  J.  L.  was  un- 
lawful ai}d  aiding  him  to  escape  there- 
from was  no  offense. — State  v.  Beebe, 
13  Kan.  589,  19  Am.  Rep.  93. 

ioa  5850.  DerendanC  may  be  Arrested  for  Sur- 
r,  by  Whom:  For  the  purpose  of  surrendering  the  defend- 
bail,  at  any  time  before  they  are  finally  discharged,  and  at 
:e  within  the  State,  may  themselves  arrest  him,  or  by  a  writ- 
lority  indorsed  on  a  certified  copy  of  the  undertaking,  may 
r  any  person  of  suitable  age  and  discretion  to  do  so. 

S.  Sec.  8124;   1864  1st  Ses.  p.       App.   117,   32   Pac.   77.    Sureties  on  the 


520. 

5T  BY  SURETIES:  In  an  ac- 
Inst  sureties  to  recover  the 
3f  forfeited  recognizance,  the 
ts  claimed  that  the  sheriff  had 
the  person  on  whose  recog- 
hey  were  bound,  under  a  con- 
h  them,  and  that  they  had  a 
receipt  from  the  sheriff  ac- 
ing  their  surrender  of  such 
Held,  that  evidence  illustra- 
le  circumstances  which  led  to 
:  of  the  sheriff  after  the  prls- 
Imissible  to  show  that  the  cap- 
not  under  a  contract  with  the 
nts,  but  under  an  arrangement 
governing  body  of  the  county, 
nd  made  legal  by  proper  of- 
lon. — Ayres  v.  People,  3  Colo. 


bail  bond  of  an  Indicted  person  who 
has  fled  Into  another  stae  may  follow 
him  and  arrest  him  there,  either  In 
person  or  by  agent,  and  the  fact  that 
the  bond  has  been  conditionally  for- 
feited and  a  scire  facias  issued  Is  Im- 
material.— State  of  North  Carolina  v. 
Lingerfelt,  109  N.  C.  775,  14  L.  A.  R. 
605.  This  authority  arises  more  from 
the  contract  than  from  the  law,  and, 
as  between  the  parties,  neither  the 
Jurisdiction  of  the  court  nor  of  the 
state  controls  and  the  bail  may  take  the 
principal  in  another  jurisdiction  or  an- 
other state  on  the  ground  that  a  valid 
contract  made  in  one  state  Is  enforce- 
able in  another  acording  to  the  law 
there. — Warthen  v.  Prescott,  60  Vt.  68, 
5   New  Eng.  Rep.  366. 

ion  5651.     When  itlonejr  to  be  Refunded  on  Sur- 

r:  If  money  has  been  deposited  instead  of  bail,  and  the  de- 
at  any  time  befc^re  the  forfeiture  thereof,  surrenders  himself 
)fficer  to  whom  the  commitment  was  directed  in  the  manner 
J  in  the  last  two  Sections,  the  court  must  order  a  return  of 
osit  to  the  defendant  upon  producing  the  certificate  of  the 
howine:  the  surrender,  and  upon  a  notice  of  five  days  to  the 
ring  attorney,  with  a  copy  of  the  certificate. 

S.  Sec.  8125;   1864  1st  Ses.  p.  303,  Sec.  521. 
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Section  5652.  Forfeiture,  in  what  Cases  and  how 
Ordered;  If  without  sufficient  excuse,  the  defendant  neglects  to 
appear  for  arraignment  or  for  trial  or  judgment,  or  upon  any  other 
occasion  when  his  presence  in  court  may  be  lawfully  required,  or  to 
surrender  himself  in  execution  of  the  judgment,  the  court  must  di- 
rect the  fact  to  be  entered  upon  its  minutes  and  the  undertaking  of 
bail,  or  the  money  deposited  instead  of  bail,  as  the  case  may  be,  is 
thereupon  declared  forfeited.  But  if  at  any  time  before  the  final  ad- 
journment of  the  court,  the  defendant  or  his  bail  appear  and  satis- 
factorily excuse  his  neglect,  the  court  may  direct  the  forfeiture  of 
the  undertaking  or  the  deposit  to  be  discharged  upon  such  terras  as 
may  be  just. 


1887  R.  S.  Sec.  8126;  1864  1st  See.  p. 
302,  Sees.  622.  523. 

FORFEITURE  ENFORCED  WHEN. 
The  sureties  on  an  undertaking  for  the 
appearance  of  a  party  to  answer  to  a 
criminal  charge,  can  only  be  held  re- 
sponsible in  default  of  the  appearance 
of  the  prisoner  in  the  event  that  an 
Indictment  should  be  found  for  the  par- 
ticular offense  set  out  in  the  under- 
taking.— People  V.  Sloper,  1  Idaho,  158, 
Where  a  defendant  in  a  criminal  action 
enters  into  a  bond  before  an  examining 
magistrate  to  appear  at  the  district 
cburt  the  conditions  of  the  bond  are 
not  complied  with  he  merely  appears 
at  court,  and  departs  the  same  with* 
out  leave,  without  trial  or  judgment- 
Glasgow  V.  State,  41  Kan.  333.  21  Pac. 
253. 

EXCUSE:  Where  the  argument  of  a 
demurrer  to  a  complaint  before  a  jus- 
tice of  the  peace,  charging  the  defend- 
ant with  a  felony,  is  commenced  an  hour 
before  the  time  set  for  the  defendant's 
examination,  and  it  not  concluded 
within  the  hour,  the  justice  properly 
refused  to  have  the  defendant  called 
during  the  progress  of  such  argument, 
after  the  time  set  for  the  examination 
had  passed,  and  entered  on  his  docket 
the  failure  of  the  defendant  to  appear, 
and  to  declare  his  bond  forfeited. — Peo- 
ple v.  Morstadt,  101  Cal.  379,  35  Pac. 
1007.    Where,   in  a  misdemeanor  case. 

Section  5653.  Forfeiture,  how  Enforced:  If  the  for- 
feiture is  not  discharged,  as  provided  in  the  last  Section,  the  prose- 
cuting attorney  may,  at  any  time  after  the  adjournment  of  the  court, 
proceed  by  action  only  against  the  bail  upon  their  undertaking. 

1887  R.  S.  Sec.  8127;   1864  1st  Ses.  p.      Bugbee.  1  Idaho,  88.    'There  Is  another 


before  a  Justice,  the  defendant  had  giv- 
en bail,  his  non-appearance  at  the 
trial,  when  represented  there  by  coun- 
sel, did  not  authorize  a  forfeiture  of 
his  ball;  the  statutory  provision  that 
he  should  be  present  being  merely  tor 
his  own  benefit. — State  v.  Evans,  13 
Mont.  239,  33  Pac.  1010.  If,  after  the 
forfeiture  of  bail,  the  accused  or  his 
bondsmen,  before  the  final  adjourn- 
ment of  the  court,  appear  and  satisfac- 
torily excuse  his  neglect,  the  court  may 
direct  that  the  forfeiture  of  the  bail 
Co  be  discharged  upon  such  terms  as 
may  be  just;  and  if  the  bail  fail  to  do 
this  after  the  adjournment  of  the  tenn, 
they  will  be  deemed  to  have  waived 
all  irregularities  of  which  they  could 
have  taken  advantage. — United  States 
v.  Eldredge,  5  Utah,  161,  13  Pac.  673. 
When  the  principal  cognlzor  In  a  bail 
bond  shows  that  on  the  day  the  bond 
was  forfeited,  he  was  sick  and  unable 
to  attend  court,  a  forfeiture  declared 
against  him  should  be  set  aside. — Chase 
V.  People,  2  Colo.  481.  When  a  person 
is  under  bonds  to  appear  before  the 
district  court  of  a  county  In  Kansas, 
he  can  not  be  compelled  to  go  from  the 
Jurisdiction  of  said  court  during  the 
term  at  which  he  is  recognnlzed  to 
appear,  by  a  subpoena  to  appear  and 
testify  before  a  United  States  court- 
Hardesty  v.  State  (Kan.).  48  Pac  988. 


303,    Sec.   524. 

SUIT  TO  ENFORCE  UNDERTAK- 
ING: The  people  have  the  legal  ca- 
pacity to  sue  upon  breaches  of  bonds 
given  by  defendants  In  criminal  ac- 
tions. They  are  the  proper  obligees  of 
such  bonds,  and  hence  they  are  the 
beneficial  party  In  whose  name  the 
suit  ought  to  be  prosecuted. — People  v. 


defect  in  these  proceedings,  which  we 
will  notice  In  this  connection,  and  that 
is,  the  recognizance  sued  upon  is  Joint 
and  not  Joint  and  several;  hence,  all 
the  parties  executing  this  Intsrument 
ought  to  have  beein  made  defendants. 
This  Is  not  done.  One  of  the  parties 
whose  name  appears  in  the  body  of  the 
Instrument,  and  who  aubacribed  to  thi 
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tme.  Is  not  made  a  defendant  In  this      an  action  on  the  contract."— People  v. 
;tlon.    All  persons  jolnly  liable  on  a      Sloper,  1  Idaho,  158. 
>ntract  must  be  made  defendants  in 

Section  5654.  Deposit,  when  Forfeited:  If,  by  reason 
f  the  neglect  of  the  defendant  to  appear,  ntbney  deposited  instead 
f  bail  is  forfeited,  and  the  forfeiture  is  not  discharged  or  remitted 
le  clerk  with  whom  it  is  deposited  must,  immediately  after  the  final 
djoumment  of  the  court,  pay  over  the  money  deposited  to  the  county 
-easurer. 

1887  R.  S.  Sec.  8128;   1864  1st  Ses.  p.  503,  Sec.  525. 

Section  5655.    In  wliat  Cases  Defendant  Committed: 

'he  court  to  which  the  committing  magistrate  returns  the  deposi- 
:ons,  or  in  which  an  indictment  or  appeal  is  pending,  or  to  which  a 
Lidgment  on  appeal  is  remitted  to  be  carried  into  effect,  may,  by  an 
rder  entered  ui)on  its  minutes,  direct  the  arrest  of  the  defendant 
nd  his  commitment  to  the  officer  to  whose  custody  he  was  commit- 
td  at  the  time  of  giving  bail,  and  his  detention  until  legally  discharged 
1  the  following  cases : 

1.  When,  by  reason  of  his  failure  to  appear,  he  has  incurred  a  for- 
eiture  of  his  bail,  or  of  money  deposited  instead  thereof; 

2.  When  it  satisfactorily  appears  to  the  court  that  his  bail,  or 
ither  of  them,  are  dead  or  insufficient,  or  have  removed  from  the 
State ; 

3.  Upon  an  indictment  or  information  being  found  in  the  cases 
rovided  in  Section  5368. 

1887  R.  S.  Sec.  8129;  1864  Ist  Ses.  p.  by  Commission;  see  Act  1891  1st  Ses. 
)4,  Sec.  526,  "or  Information,"  Inserted       p.   184. 

Section  5656.  Contents  of  Order:  The  order  for  the  re- 
^mmitment  of  the  defendant  must  recite  generally  the  facts  upon 
^hich  it  is  founded,  and  direct  that  the  defendant  be  arrested  by  any 
lieriff,  constable,  mprshal,  or  policeman  in  this  State,  and  com- 
litted  to  the  officer  in  whose  custody  he  was  at  the  time  he  was 
dmitted  to  bail,  to  be  detained  until  legally  discharged. 

1887  R.  S.  Sec.  8130:   1864  1st  Ses.  p.  304,  Sec.  527. 

Section  S657.  Defendant  may  be  Arrested  in  any 
bounty:  The  defendant  may  be  arrested  pursuant  to  the  order, 
pen  a  certified  copy  thereof,  in  any  county,  in  the  same  manner  as  upon 

warrant  of  arrest,  except  that  when  arrested  in  another  county  the 
rder  need  not  be  indorsed  by  a  magistrate  of  that  county. 

1887  R.  S.  Sec.  8131:   1864  1st  Ses.  p.   304,  Sec.  528. 

Section  S6;S8.     Defendant   to    be  Committed,  irhen: 

f  the  order  recites,  as  the  ground  uoon  which  it  is  made,  the  failure 
►f  the  defendant  to  anpcar  for  judgment  upon  conviction,  the  de- 
endant  must  be  committed  according  to  the  requirement  of  the  order. 

1887  R.  S.  Sec.  8132:   1864  1st  Se'j.  p.   304,  Sec.  529. 

Section  5659.  l¥lien  Admitted  to  Bail:  If  the  order 
K  made  for  any  other  cause,  and  the  offense  is  bailable,  the  court 
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may  fix  the  amount  of  bail,  and  may  cause  a  direction  to  be  in 
in  the  order  that  the  defendant  be  admitted  to  bail  in  the  sum 
which  must  be  specified  in  the  order. 

1887  R.  S.  Sec.  8133;   18i4  1st  S«8.  p.  304,  Sec.  530. 

Section  5660.  Bail,  by  whom  Tal^cn:  When  t 
fendant  is  admitted  to  bail,  the  bail  may  be  taken  by  any  magi 
in  the  county,  having-  authority  in  a  similar  case  to  admit  to  ba 
on  the  holding  of  the  defendant  to  answer  before  an  indictmi 
information,  or  by  any  other  magistrate  designated  by  the  court. 

1887  R.  S.  Sec.  8134;  1864  1st  SiS.  p.       by  Commission;   see  Act  1891  1 

304,  Sec.  531,  "or  Information,"  InstVied      p.   184. 

Section  5661.  Form  of  IJndcrlaiiiiigr:  When 
taken  upon  the  recommitment  of  the  defendant,  the  undertaking 
be  in  substantially  the  following  form  : 

An  order  having  been  made  on  the day  of , 

nineteen by  the  court  (naming  it),  that  A.  B.  1 

mited  to  bail  in  the  sum  of. ....  .   dollars  in  an  action  pendi 

that  court  against  him  in  behalf  of  the  State  of  Idaho,  up 
(information,  presentment,  indictment  or  appeal,  as  the  cas< 
be,  we,  C.  D.  and  E.  F.,  of  (stating  their  places  of  residence),  1 
undertake  that  the  above  named  A.  B.  will  appear  in  that  or  any 
court  in  which  his  appearance  may  be  lawfully  required  upoi 
(information,  presentment,  indictment,  or  appeal,  (as  the  cas< 
be),  and  will  at  all  times  render  himself  amenable  to  its  orders  an 
cess  and  appear  for  judgment  and  surrender  himself  in  execution 
of;  or  if  he  fails  to  perform  either  of  these  conditions,  that  w 

pay  to  the  State  of  Idaho  the  sum  of dollars  (insert  th 

in  which  the  defendant  is  admitted  to  bail). 

1887  R.  S.  Sec.  8135;   X864  1st  Ses.  p.  305.  Sec.  532. 

Section  5663.  Bail^Qaiilificationsof:  The  bail  mus 
sess  the  qualifications  and  must  be  put  in,  in  all  resj)ects  in  the  m 
prescribed  in  this  Chapter. 

1887  R.  S.  Sec.  8136;   1864  Ist  Sep.  p.  Qualifications  of  ball,  etc.:  Sec 

305,  Sec.  533.  5636. 

INQURY  INTO  INSANITY  OF  DEFENDANT. 

Section  5663.     Insane  Persons,  Cannot  be  Triei 

person  cannot  be  tried,  adjudged  to  punishment,  or  punished 
public  offense,  while  he  is  insane. 

1887  R.  S.  Sec.  8194;   1864  1st  Ses.  p.  that   he    did    not   know   that   w 

311,  part  of  Sec.   570.  Inpr   wronpr. — Id.;    People   v.   Fei 

TESTS  OP  RESPONSIBILITY:  It  Is  Cal.    591:    see   nlso,   extensive   n 

error  to  Instruct  that:    "The  possession  this  subject  under  the  case  of  S 

of  a  sound  mind  by  the  defendant  at  Marlor   (2  Ala.   43),  as  reported 

the  time  of  the  homicide  Is  requisite  to  Am.  Dec.  30R. 

constitute  murder  or  any  other  crime."  DRT'NKENNESSDISTINGUIJ 

— People  V.  Coffman,  24  Cal.  230.   There  If  a  madman  commit  a  felony,  li 

must  be   such    defect   of   reason    from  not  lose  his  life  for  it,  because 

disease   of   mind    at   the   time   as    not  firmlty  came  by  act  of  God;  bi 

to  know  the  nature  or  quality  of  th'*  drunken  man  commit  a  felony,  li 

act,  or  If  the  defendant  did  know  it.  not  be  excused,  because  the  imp 
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tlon  came  by  his  own  default — ^Lord 
Bacon's  Maxims  of  the  Law,  Ruli^  5. 
Drunkenness  is  never  an  excuse  fur 
crime,  except  where  it  is  continued  so 
long  and  carried  to  such  an  excess  as 
to  produce  delirium  tremens,  or  some 
other  form  of  permanent  insanity;  but 
wherever  the  actual  existence  of  a  par- 
ticular intent  is  a  ncessary  element  ».o 
constitute  any  particular  species  or  de- 
gree of  crime,  the  Jury  may  take  in*o 


consideration  the  fact  that  the  ac- 
cused was  intoxicated  at  the  time,  in 
determining  the  intent  with  which  he 
committed  the  act. — People  v.  Ferris 
(Cal.),  supra.  But  drunkenness  is  no 
excuse  for  homicide,  although  the  re- 
sult of  an  irresistible  appetite,  over- 
coming the  will  and  amounting  to  a 
disease,  and  Is  immaterial  on  the  ques- 
tion of  premeditatlon.^Flanigan  v. 
People,  86  N.  Y.  554,  40  Am.  Rep.  556. 


Srctioa  5664.  Saully,  Doubts  oR  When  an  indictment 
or  information  is  called  for  trial,  if  a  doubt  arises  as  to  the  sanity  of 
the  defendant,  the  court  must  order  the  question  to  be  submitted  to 
a  jury;  where  such  doubt  arises  on  the  defendant  being  brought  up 
for  judgment  on  conviction,  the  court  must  order  a  jury  to  be  sum- 
moned from  the  list  of  jurors  selected  by  the  commissioners  for  the 
year,  to  inquire  into  the  fact;  and  the  trial  of  the  indictment  or 
information  or  the  pronouncing  of  the  judgment  must  be  suspended 
until  the  question  of  insanity  is  determined  by  the  verdict  of  the  jury. 


1887  R.  S.  Sec.  8195;  1864  1st  Ses.  p. 
311,  Sees.  571,  572,  "or  Information," 
Inserted  by  Commission;  see  Act  1891 
Ist  Ses.  p.  184. 

IN  CASES  OF  DOUBT:  In  a  mur- 
der case,  where  the  defense  Is  ins-in- 
Ity,  the  burden  of  proving  such  do- 
fense  is  on  the  defendant,  but  he  is 
not  required  to  establish  this  defense 
beyond  a  reasonable  doubt.  In  such 
case,  the  vital  question  Is,  was  the  de- 
fendant at  the  time  of  the  homi:IO'\ 
capable  of  knowing  right  from  wrong'.' 
—State  V.  Larklns  (Idaho),  47  Pac.  915. 
If  the  defendant  relies  upon  insnnlty 
to  procure  an  acquittal,  he  assumes  the 
burden  of  prooof  as  to  that  matter,  tie 
makes  insanity  an  affirmative  issuo  on 
his  part:  hence,  to  establish  a  denfensc 
on  the  ground  of  Insanity,  the  lefend- 
ant   must,   by   a   preonderance   of   evi- 


dence, show  to  the  Jury,  that  at  the 
time  of  the  commission  of  the  not,  he 
was  laboring  under  such  Jefect  of 
reason,  from  disease  of  the  mmd,  as 
not  to  know  the  nature  and  quality  of 
the  act  he  was  doing;  or,  if  he  did 
know  It,  that  he  did,  not  know  that  he 
was  doing  wrong  in  respect  t.i  the  act 
with  which  he  is  charged. — People  v. 
Walter,  1  Idaho,  386.  The  fact  that  the 
accused  had  been  in  the  insane  asylum, 
and  that  his  discharge  as  recovered 
was  not  entered  till  after  his  escape 
from  the  asylum,  Is  Insufficient  to  war- 
rant submitting  to  trial  the  que.-'tlon  ol 
his  present  insanity,  under  Penal  Code, 
Sec.  1368  (similar  to  this  section)  au- 
thorizing such  submlssioln.  "If  a  doubt 
arises  as  to  the  sanity  of  the  defend - 
and."— People  v.  Geiger.  116  Cal.  440,  48 
Pac.   389. 


Section  5665.  Order  of  Trial  on  l|ue«lion8  of  In- 
sanity: The  trial  of  the  question  of  insanity  must  proceed  in  the 
following  order: 

1.  The  counsel  for  the  defendant  must  open  the  case  and  offer 
evidence  in  support  of  the  allegation  of  insanity; 

2.  The  counsel  for  the  people  may  then  open  their  case  and  offer 
evidence  in  support  thereof; 

3.  The  parties  may  then  respectively  offer  rebutting  testimony 
only,  unless  the  court,  for  gocxl  reason  in  furtherance  of  justice,  i)er- 
mit  them  to  offer  evidence  upon  their  original  cause; 

4.  When  the  evidence  is  concluded,  unless  the  case  is  submitted 
to  the  jury  on  either  or  both  sides  without  argument,  the  counsel  for 
the  people  must  commence,  and  the  defendant  or  his  counsel  may 
conclude  the  argument  to  the  jury; 

5.  If  the  indictment  be  for  an  offense  punishable  with  death, 
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two  counsel  on  each  side  may  argue  the  cause  to  the  jury,  in  which 
case  they  must  do  so  alternately.  In  other  cases  the  argument  may 
be  restricted  to  one  counsel  on  each  side; 

6.  The  court  must  then  charge  the  jury,  stating  to  them  all 
matters  of  law  necessary  for  their  information  in  giving  their  verdict. 

1887  R.  S.  Sec.  8196;  1864  Ivt  Res.  p.  court  below  upon  the  question  of  the 

311,  Sees.  573^  574.  Insanity  of  the  defendant,  the  rupreme 

See  notes  under  preceding  section.  court  will  not  entertain  or  consider  that 

NO  INQUIRY  ON  APPEAL:    Where  question.— State   v.    St.    Clair    (Idaho), 

the  record   shows  no   evidence  In   the  53  Pac.  1. 

Section  5666.    Terdict  of  Jury   Procrcdlns^s:     If  the 

jury  finds  the  defendant  sane,  the  trial  of  the  indictment  or  informa- 
tion must  proceed,  or  judgment  may  be  pronounced,  as  the  case  may 
be.  If  the  jury  find  the  defendant  insane,  the  trial  or  judgment 
must  be  surspended  until  he  becomes  sane,  and  the  court,  if  it  deems 
his  discharge  dangerous  to  the  public  peace  or  safety,  may  order  that 
he  be  in  the  meantime  committed  by  the  sheriff  to  the  State  insane 
asylum,  and  that  upon  his  becoming  sane  he  be  redelivered  to  the 
sheriff. 

1887  R.  S.  Sec.  8197,  amenc'lng  1S75      inserted  by  Commlssloln ;  see  Act  ISOl 
Cr.  Pr.  Sees.  571,  572;   1864  Ist  Sest  p.       Ist  Ses.  p.  184. 
311,    Sees.    575,    576,    "or   Information," 

Section  5667.  l¥hen  Bail  Exonerated:  The  commit- 
ment of  the  defendant,  as  mentioned  in  the  last  Section,  exonerates 
his  bail,  or  entitles  a  person,  authorized  to  receive  the  property  of  the 
defendant,  to  a  return  of  any  money  he  may  have  deposited  instead 
of  bail. 

1887  R.  S.  Sec.  8198;   1864  1st  Ses.  p.  312,  Sec.  677. 

Section  S66S.  l¥lien  tlie  Defendant  Becomeii  Sane, 
etc.:  If  the  defendant  is  received  into  the  asylum,  he  must  be  de- 
tained there  until  he  becomes  sane.  When  he  becomes  sane,  the 
superintendent  must  give  notice  of  that  fact  to  the  sheriff  and  prose- 
cuting attorney  of  the  county.  The  sheriff  must  thereupon,  without 
delay,  take  the  defendant  from  the  asylum,  and  place  him  in  proper 
custody  until  he  is  brought  to  trial  or  judgment,  as  the  case  may  be, 
or  is  legally  discharged. 

1887  R.   S.  Sec.   8199,  amending  1875       Sec.  578. 
Cr.  Pr.   Sec.  574;    1864   1st  Ses.  p.   312, 

Section  5669.     Expeniies,  etc.,  wliere  €liarg^eable:    The 

expenses  of  sending  the  defendant  to  the  asylum,  of  keeping  him 
there,  and  of  bringing  him  back,  are  in  the  first  instance  chargeable, 
to  the  county  in  which  the  indictment  was  found  or  information 
filed;  but  the  county  may  recover  them  from  the  estate  of  the  de- 
fendant, if  he  have  any,  or  from  a  relative,  town,  city,  or  county  bound 
to  provide  for  and  maintain  him  eslsewhere. 

1887  R,  S.  Sec.  8200,  amendlnj?  1875      by  Commission;   see  Act  3891  let  Sea. 
Cr.  Pr.  Sec.  575;    1864  Ist  S3»,  p.  312,       p.    184. 
Bee.  675,  "or  Ixifonnatlon  filed,**  Inserted 
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COMPROMISING  PUBUC  OFFENSES. 

lection  5670.  Compromising^  Certain  Offenses:  When 
efendant  is  held  to  answer  on  a  charge  of  misdemeanor,  for  which 
person  injured  by  the  act  constituting  the  offense  has  a  remedy 
a  civil  action,  the  offense  may  be  compromised  as  provided  in  the 
:t  Section,  except  when  it  is  committed : 

[.     By  or  upon  an  officer  of  justice,  while  in  the  execution  of  the 
:ies  of  his  office; 
J.*    Riotously ; 
|.     With  an  intent  to  commit  a  felony. 

(87  R.  S.  Sec.  8205;  1864  1st  Ses.  p.  £23,  Sec.  661. 

lection  5671.    To  be  by  Permission  of  Court:   If  the 

ty  injured  appears  before  the  court  to  which  the  depositions  are 
-lired  to  6e  returned,  at  any  time  before  the  trial,  and  acknowl- 
es  that  he  has  received  satisfaction  for  the  injury,  the  court  may, 
ts  discretion,  on  payment  of  the  costs  incurred,  order  all  proceed- 
5  to  be  stayed  upon  the  prosecution,  and  the  defendant  to  be  dis- 
rged  therefrom;  but  in  such  case  the  reasons  for  the  order  must 
5et  forth  therein,  and  entered  on  the  minutes.  The  order  is  a  bar 
.nether  prosecution  for  the  same  offense. 

87  R.  S.  Sec.  8206;  1864  Ist  Sfs.  pp.   323,  324,  Sees.  662,  663. 

(ection  5673.     No  Other  Compromise  LawAii:      No 

lie  offense  can  be  compromised,  nor  can  any  proceeding  or  prose- 
ion  for  the  punishment  thereof  upon  a  compromise  be  stayed, 
ept  as  provided  in  this  Chapter. 

87  R.  S.  Sec.  8207;   1864  Ist  Ses.  p.  324,  Sec  664. 
DISMISSAL  OF  ACTION. 

lection  5673.     l¥lien  Action  may  be  Dismissed:    The 

trt,  unless  good  cause  to  the  contrary  is  shown,  must  order  the 
►secution  or  indictment  or  information  to  be  dismissed,  in  the  fol- 
ding cases  : 

'.  When  a  person  has  been  held  to  answer  for  a  public  offense, 
m  indictment  is  not  found  or  an  information  is  not  filed  against 
»  at  the  next  term  of  the  court  at  which  he  is  held  to  answer ; 

If  a  defendant,  whose  trial  has  not  been  postponed  upon  his 
fication,  is  not  brought  to  trial  at  the  next  term  of  the  court  in 
^h  the  indictment  or  information  is  triable,  after  it  is  found. 

^V  R.  S.  Sec.  8212,  am^ndlnj?:  1875  be  presented  to  another  grand  Jury,  to 

^.  Sees.  576,  577;   1864  ist  Ses.  p.  be  Impaneled  at  the  next  term  of  the 

5«C8.  580,  681,  "or  Informntlon,"  in-  district  court. — In  re  Moragrne  (Idaho). 

^  by  Commission:  sec  \cl  1^91  Irt  53   Pac.    8.    But   the   examination   and 

iri.  184.  dismissal  of  a  bill  by  a  errand  jury  does 

^MISSAL:     It  is  error  to  hold  a  not  take  away  the  rlgrht  of  the  district 

^    to  ball,  to  answer  a   chargre  of  attorney  to  file  an  Information  for  the 

^V,  after  the  charge  h.ia  been  fuVy  same  offense  within  the  statutory  time, 

fairly  Investigrated  by  a  grand  ^iiy,  — Ex  parte  Moan,  66  Cal.  216,  3  Pac.  808. 

-"H  Ignored  the  charge.  In  the  ab-  Under   the    Penal    Code,    Section    1882 

^  of  a  showing  of  Improoe.-  conduct  (similar  to  this  section),  when  the  grand 

tlie  part  of  the  grrand  ju'-y  which  Jury  has  dismissed   a  charge  agralnst 

^  can,  with  reasonable  diligence,  a  defendant,  the  court,  at  the  end  of 

20 
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ported  by  proof  that  a  former  convic- 
tion of  the  defendant  for  the  same  of- 
fense was  reversed,  and  the  prosecu- 
tion dismissed,  on  the  ground  that  the 
information  was  not  filed  within  the 
time  prescribed  by  the  statute  after 
the  defendant's  committment— People 
V.  WIckham,  116  Cal.  384,  48  Pac.  329. 
Where  the  first  Information  in  a  prose- 
cution for  robbery  was  Invalid  for  the 
reason  that  It  contained  no  allegation 
of  the  ownership  of  the  property  taken, 
which  defect  was  patent  and  undis- 
puted. It  was  not  an  invasion  of  the 
province  of  the  Jury,  in  a  trial  on  a 
new  information,  to  instruct  them  to 
find  for  the  people  on  the  issues  of  jeop- 
ardy and  a  formal  acquittal. — ^People  v. 
Ammerman,  118  Cal.  23,  50  Pac.  15. 


the  term,  must  dismiss  the  action 
against  him,  and  discharge  him  from 
custody;  unless  it  have  reason  to  be- 
lieve that  the  jury  in  attendance  at  the 
succeeding  term  may  properly  indict 
him.  Such  a  dismissal  is  in  the  nature 
of  a  non-suit;  and  as  the  defendant 
in  such  case,  has  never  been  put  in 
Jeopardy,  within  the  meaning  of  the 
constitution,  ^\t  Is  not  a  bar  to  another 
prosecution.  It  ends  the  action  com- 
menced by  the  complaint  upon  which 
the  magistrate  Issued  the  warrant  of 
arrest;  but  a  new  action  in  behalf  of 
the  people  may  be  commenced  at  any 
subsequent  day  either  by  present- 
ment of  a  grand  jury,  or  by  a  com- 
plaint filed  with  any  magistrate. — 
Ex  parte  Clark.  64  Cal.  412.  Similarly, 
a  plea  of  former  jeopardy  is  not  sup- 

SectioB  5674.  Action  Contlnaed  and  Defeiidait 
Discharged  on  His  Own  RccognisEance:  If  the  defendant  is 
not  indicted  or  informed  against,  or  tried,  as  provided  in  the  last 
Section,  and  sufficient  reason  therefor  is  shown,  the  court  may  or- 
der the  action  to  be  continued  from  term  to  term,  and  in  the  mean- 
time may  discharge  the  defendant  from  custody  on  his  own  under- 
taking of  bail  for  his  appearance  to  answer  the  charge  at  the  time  to 
which  the  action  is  continued. 

1887  R.  S.  Sec.  8213;  1864  1st  Ses.  p.  Inserted  by  Commission;  see  Act  1891 
312,    Sec.    582,    "or   informed    against,"       1st  Ses.  p.  184. 

See  notes  under  preceding  section. 

Section  5675.     l¥lien   Defendant  Discharg^ed:     If  the 

court  directs  the  action  to  be  dismissed,  the  defendant  must,  if  in 
custody,  be  discharged  therefrom ;  or  if  admitted  to  bail,  his  bail  is 
exonerated,  or  money  deposited  instead  of  bail  must'  be  refunded  to 
him. 

1887  R.  S.  Sec.  8214;  1864  1st  Ses.  p.  313,  Sec.  583. 

Section  5676.  Dismissal  of  Action:  The  court  may  either 
of  its  own  motion  or  upon  application  of  the  prosecuting  attorney, 
and  in  furtherance  of  justice,  order  an  action  or  indictment  or  infor- 
mation to  be  dismissed.  The  reasons  of  the  dismissal  must  be  set 
forth  in  an  order  entered  upon  the  upon  the  minutes. 

1887  R.  S.  Sec.  8215;   1864  1st  Ses.  p.       of,    as    required    by    statute,    does  not 


313,  Sec.  584,  "or  information,"  inserted 
by  Commlssloln;  see  Act  1891  1st  Ses. 
p.  184. 

CONVJCTION  ON  NEW  INFORMA- 
TION: Hlirs  Code,  Sec.  1372,  providing 
that  when  the  court,  on  motion  of  the 
prosecuting  attorney,  orders  an  infor- 
mation to  be  dismissed,  the  reason  of 
the  dismissal  must  be  set  forth  in  the 
order,  does  not  apply  where  an  infor- 
mation is  dismissed  with  leave  to  file 
a  new  information. — State  v.  Hansen, 
10  Wash.  286,  38  Pac.  1028. 

Where  an  indictment  for  felony  is 
dismissed,  the  fact  that  the  order  of 
dismlMAl  fftlli  to  ihow  the  oauie  there* 


render  It  a  bar  to  another  prosecution 
for  the  same  offense. — State  v.  Reln- 
hart,  26  Or.  466,  38  Pac.  822. 

Where  defendant  was  convicted  of 
murder,  and  on  appeal,  the  conviction 
was  set  aside  for  defect  in  the  Infor- 
mation, and  the  case  remanded  to  the 
court  below  for  further  proceedings,  the 
court  below  dismlsslngr  the  prosecution 
under  a  section  similar  to  this  one. 
Held,  that  the  defendant  was  properly 
proceeded  against  under  a  new  Infor- 
mation, and  that  his  pleas  of  "once  In 
jeopardy"  and  "former  conviction"  con- 
stituted no  defense. — ^People  ▼,  Sclupl^ti 
64  Cal.  360,  10  Pae.  814. 
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Scelion  S677.  IVolle  Prosequi  Abolished:  The  entry 
)f  a  nolle  prosequi  is  abolished,  and  neither  the  attorney  general  nor 
he  prosecuting  attorney  can  discontinue  or  abandon  a  prosecution 
'or  a  public  offense,  except  as  provided  in  the  last  Section. 

1887  R.  S.  Sec.  8216;   1864  Ist  Ses.  p.  313,  Sec.  585. 

Section  5678.  Dismissal,  when  a  Bar:  An  order  for  the 
lismissal  of  the  action,  as  provided  in  this  Chapter,  is  a  bar  to  any 
)ther  prosecution  for  the  same  offense,  if  it  is  a  misdemeanor;  but  it 
s  not  a  bar  if  the  offense  is  a  felony. 

1887  R.  S.  Sec.  8217;  1864  let  Ses.  p.  defendant  may  asraln  be  examined  be- 

13,   Sec.  586.,  fore  a  Justice  of  the  peace  and  held  for 

BAR    TO    SECOND    ARREST    FOR  the  same  offense.— Ex  parte  Cahlll,  52 

•ELONY:     If   a    defendant    has    been  Cal.  463. 

eld  to  answer  by  a  Justice  of  the  peace  CONSTITUTIONALITY:    Hill's  Ann. 

or  a  felony,  and  the  grrand  Jury  then  St.  Sec.  1374,  providing  that  a  dlsmls- 

ecommend  that  It  be  referred  to  the  sal  of  an  Indictment  for  want  of  prose- 

ext  grrand  Jury,  and  the  county  court  cutlon  shall  not  bar  a  second  prosecu- 

hen  order  that  the  defendant  be  dis-  tlon  for  the  same  offense.  Is  constltu- 

hargred,  the  order  Is  not  a  bar  to  an-  tlonal. — State  v.  Caldwell,  9  Wash.  336, 

ther  prosecution  of  the  defendant  for  37  Pac.  669. 
he  same  offense.    In  such  a  case,  the 

PROCEEDINGS  AGAINST  CORPORATIONS. 

Section  5679.    Sannnons    upon    Complaint:      Upon  a 

romplaint  or  presentment  aj^ainst  a  corporation,  the  magistrate  must 
ssiie  a  summons  signed  by  him,  with  his  name  of  office,  requiring 
:he  corporation  to  appear  before  him  at  a  specified  time  or  place,  to 
mswer  the  charge,  the  time  to  be  not  less  than  ten  days  after  the 
ssuing  of  the  summons. 

1887  R.  S.  Sec.  8222;  1875  Cr.  Pr.  Sec.  for   other   malfeasances,   they   are   not 

i88.  generally  Indictable;   they  are  not  an- 

CRIMINALLY  LIABLE  FOR  WHAT :  swerable    for    assaults    and    batteries, 

:!;orporatIons,     other     than     municipal,  riots,  larcenies,  and  the  like. — Delaware 

Tiay  be  Indicted  and  are  amenable  to  Division   Canal   Company  v.  Common- 

Lhe  criminal  law  for  the  creation  and  wealth,   60   Pa.   St.   367,   100   Am.   Dec. 

maintenance  of  a  public  nuisance,  but  570. 

Section  5680.  Form  of  Snmmons:  The  summons  must 
l)e  substantially  in  the  following  form : 

County  of  (as  the  case  may  be)  : 

The  State  of  Idaho  to  the  (naming  the  corporation)  ; 

You  are  hereby  summoned  to  api>ear  before  me  at  (naming  the 
place),  on  (specifying  the  day  and  hour),  to  answer  a  charge  made 
against  you  upon  the  information  of  A.  B.  (or  the  presentment  of  the 
E^and  jury  of  the  county,  as  the  case  may  be),  for  (designating  the 
:)ffense  generally). 

Dated  at  the  city  or  precinct  of this day  of 

nineteen 

G.  H.,  Justice  of  the  Peace. 

(Or  as  the  case  may  be). 

1887  R.  S.  Sec.  8223;  1875  Cr.  Pr.  Sec.   584. 

Section  5681.  l¥hcn  and  how  Serrcd:  The  summons 
must  be  served  at  least  five  days  before  the  day  of  appearance  fixed 
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therein,  by  delivering  a  copy  thereof  and  showing  the  original  to  the 
president  or  other  head  of  the  corporation,  or  to  the  secretary,  cashier 
or  managing  agent  thereof. 

1887  R.  S.  Sec.  8224;  1876  Cr.  Pr.  Sec.  686. 

Section  5689.  Examtaation  of  Chari^e:  At  the  ap- 
pointed time  in  the  summons  the  magistrate  must  proceed  to  investi- 
gate the  charge  in  the  same  manner  as  in  the  case  of  a  natural  per- 
son, so  far  as  these  proceedings  are  applicable. 

1887  R.  S.  Sec.  8226;  1876  Cr.  Pr.  Sec.  686. 

Section  5683.  CJertiflcate  of  Maffistrate:  After  hearing 
the  proofs,  the  magistrate  must  certify  upon  the  deposition,  either 
that  there  is  or  is  not  sufficient  cause  to  believe  the  corporation 
guilty  of  the  offense  charged,  and  must  return  the  deposition  and 
certificate  to  the  clerk  of  the  district  court  of  the  county. 

1887  R.  S.  Sec.  8226;  1876  Cr.  Pr.  Sec.  687.  'I 

Section  5684.    TFIien  Jury  to  iBTestiirsite,  etc.:   If  the 

magistrate  returns  a  certificate  that  there  is  sufficient  cause  to  believe 
the  corporation  guilty  of  the  offense  charged,  the  g^and  jury  may 
proceed  thereon  as  in  case  of  a  natural  person  held  to  answer. 

1887  R.  S.  Sec.  8227;  1876  Cr.  Pr.  Sec.  Nashville  Ry.  Co.  v.   State  (Tenn.).  3 

688.  Head,  628.  75  Am.  Dec.  778.    A  corpo- 

Indictment    by    errand    Jury:      Chap.  ration  Is  liable  for  the  wrongful  acts 

CCXXrx,  this  Code.  of  Its  servants  done  In  Its  employment. 

INDICTMENT  OF  CORPORATION:  and  even  may  be  Indicted  for  acts  of 

See  Delaware.  Division     Canal     Com-  misfeasance  and  nonfeasance — ^Donald- 

pany  v.  Commonwealth,  60  Pa.  St.  367.  son  v.  M.  &  M.  R.  R.  Co.  18  Iowa,  280, 

100  Am.  Dec.  570;   State  v.  Padgett,  8  87  Am.  Dec.  391. 
Wash.   579,   36   Pac.   487;    Louisville   A 

Section  5685.  Appearmnce  and  Pleas:  If  an  indictment 
is  found  or  information  filed,  the  corporation  may  appear  by  coun- 
sel to  answer  the  same.  If  it  does  not  thus  appear,  a  plea  of  not 
guilty  must  be  entered,  and  the  same  proceeding  had  thereon  as  in 
other  cases.  « 

1887  R.  S.  Sec.  8228;  1875  Cr.  Pr.  Sec.  no  more  necessary  In  the  case  of  mlsde- 

589,  "or  Information  filed,"  Inserted  by  meaner  than  In  a  civil  action.— Com- 

Commisslon;    see  Act  1891   Ist  Ses.  p.  moriwealth  v.  Lehigh  Valley  R.  R:  Co. 

184.  165  Pa.  162,  27  L.  R.  A.  231. 

Plea  of  not  guilty:     Section  5393  et  APPEARANCE  BY  COUNSEL:  "We 

seq,  this  Code.  do  not  deem  It  necessary  In  this  case  to 

AT  COMMON  LAW:  A  judgrment  by  discuss  the  manner  In  which  a  corpora- 
default  against  a  corporation  Indicted  tlon,  under  our  practice,  may  beco- 
for  misdemeanor  may  be  rendered  on  erced  to  appear  to  an  indictment  be- 
lts failure  to  appear  by  virtue  of  the  cause  It  may  appear  by  attorney  and 
common  law  of  Pennsylvania,  which  did  so  In  this  case  which  removes  all 
has  established  this  practice  In  civil  difliculty." — Louisville  &  Nashville  R- 
coses,  notwithstanding  the  lack  of  any  R.  Co.  v.  State  (Tenn.),  8  Head.  613,  75 
precedents  in  criminal  cases,  since  per-  Am.  Dec.  779;  Redfleld  on  Railways, 
sonal  appearance  of  the  defendant  Is  515,  516,  Note  2. 

MectioB  5686.  Fine  on  Conrlction:  When  a  fine  is  im- 
posed  upon  a  corporation  on  conviction,  it  may  be  collected  by  vir- 
tue of  the  order  imposing  it  by  the  sheriff  of  the  county,  out  of  its 
real  and  personal  property,  in  the  same  manner  as  upon  an  execution 
in  a  civil  action. 
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iL  a  Sec.  8229;  1876  Or.  Pr.  Sec         Szecutlon  In  dvU  action:   God*  CIt. 

Proc.  Chap.  CLXXV. 

ENTITLING  AFFIDAVITS. 

tioB  9687.    Affidarit  DefectiTeisr  Entitled:    It  is 

•cessary  to  entitle  an  affidavit  or  deposition  in  the  action^ 
*r  taken  before  or  after  indictment  or  information,  or  upon  an 
;  but  if  made  without  a  title,  or  with  an  erroneous  title,  it  is  as 
md  effectual  for  every  purpose  as  if  it  were  duly  entitled,  if  it 
fibly  refer  to  the  proceeding,  indictment,  information  or  appeal 
ch  it  is  made. 

EL  S.  Sea  8234;  1864  l8t  Sen.  p.  by  C^mmi88ion;  see  Act  1891  1st  Sea. 
!•  687,  "or  Information,"  inaerted      p.  184. 

ERRORS  AND  MISTAKE. 

tioB  5688.  When  not  IHaterimi:  Neither  a  departure 
the  form  or  mode  prescribed  by  this  Code  in  respect  to  any 
ig  or  proceeding,  nor  an  error  or  mistake  therein,  renders  it 
1,  unless  it  has  actually  prejudiced  the  defendant,  or  tended  to 
jjudice  in  respect  to  a  substantial  right. 

El.  S.  Sec.  8236;  1864  Ist  Sen.  p.  of  peraons  charged  with  a  crime  are 
c.  688.  *  prone  to  fall  into,  that  criminal  8tat- 
-PREJUDICIAL  ERRORS:  An  utes,  or  at  least  such  as  are  enacted 
ent  for  perjury  in  taking  oath  for  t*  e  government  of  criminal  trials, 
facts  within  the  defendant's  must  be  construed  always  most  favor- 
Ige,  which  pertain  to  himself  ably  to  the  defendant  Such  a  con- 
id  which  he  was  bound  to  know,  struction  would  negative  the  very  pur- 
e  that  defendant  wilfully,  un-  pose  of  the  law,  to-wit:  the  punish- 
Y,  feloniously,  contriving  •  •  •  ment  of  those  guUty  of  a  violation  of 
a  oath  aforesaid  falsely,  wicked-  of  law.  The  law  gives  protection 
liously  did  so  swear,"  etc.,  is  not  enough  to  the  party  accused  of  crime 
^e  for  omitting  the  word  "know-  when  it  says  that  all  presumptions  of 
in  view  of  this  section. — Terri-  fact  are  in  favor  of  the  innocence  of 
Anderson,  2  Idaho,  537,  21  Pac.  the  accused  and  requires  proof  of  his 

guilt  by  competent  evidence  beyond  a 

form  of  the  verdict  did  not  pre-  reasonable   doubt   to   warrant   convic- 

>r  tend  to  prejudice  the  defend-  tion.  It  is  going  too  far  to  say  that  all 

any  substantial  right,  hence  it  laws    enacted    for    the    puishment    of 

not  be  held  invalid  because  of  criminals  must  be  liberally  construed 

rplusage  it  contains. — State  v.  in  favor  of  the  party  accused  of  crime. 

I  (Idaho),  38  Pac.  694.    Counsel  Such  a  rule  would  hardly  tend  to  the 

)ellant  in  their  brief  say  "The  promotion   of  justice.   •    •    • — ^Huston, 

must  be  strictly  construed  in  C.  J.  in  State  v.  Reed  (Idaho),  36  Pac. 

)f  the  rights  of  the  defendant,  706. 

i  order  must  be  made  if  the  rep-  This  section  cited  in  State  v.  BUing- 

tions  of  the  defendant  are  true."  ton  (Idaho),  43  Pac.  61;  In  re  Dowling 

not  agree  with  this  proposition;  (Idaho),  48  Pac.  874;   State  v.  Larkins 

kdically  wrong.    It  is  a  mistake  (Idaho),  47  Pac.  949;   In  re  Marshall 

counsel  engaged  in  the  defense  (Idaho),  56  Pac.  470. 

DISPOSAL   OF   PROPERTY   bTOLEN   OR   EMBEZZI^ED. 

;tion  5689.    Dlsposai  of  Stolen   Property:    When 

•ty  alleged  to  have  been  stolen  or  embezzled,  comes  into  the 
ly  of  a  peace  officer,  he  must  hold  it  subject  to  the  order  of  the 
trate  auothorized  by  the  next  Section  to  direct  the  disposal 
f. 

n  R.  a  Sec.  8288;  1864  1st  Ses.  p.    318,  Sec.  881. 


390  DISPOSAL  OF  STOLEN  PROPERTY.  Oh.  OOXUV 

Section  5690.  Order  for  DeiiTery:  On  satisfactory 
proof  of  the  ownership  of  the  property,  the  magistrate  before  whom 
the  information  is  laid,  or  who  examines  the  charge  against  the  per- 
son accused  of  seaUng  or  embezzling  it,  must  order  it  to  be  de — 
livered  to  the  owner,  on  his  paying  the  necessary  expenses  incun'e-^ 
in  its  preservation,  to  be  certified  by  the  magistrate.  The  order  en  n- 
titles  the  ow^ner  to  demand  and  receive  the  property. 

1887  R.  S.  Sec.  8239;   1864  1st  Ses.  p.  313,  Sec.  590. 

Section  tS69l.    magistrate  must    DeliTer,  whea:  if 

property  stolen  or  embezzled  comes  into  custody  of  the  magistral       e, 
it  must  be  delivered  to  the  owner  on  satisfactory  proof  of  his  titL     e, 
and  on  his  paying  the  necessary  expenses  incurred  in  its  preserv^^ 
tion,  to  be  certified  by  the  magistrate. 

1887  R.  S.  Sec.  8240;   1864  1st  Ses.  p.  314,  Sec.  591. 

Section  5693.  Court  IHay  Order  DeliTery:  Iftl^^ 
property  stolen  or  embezzled  has  not  been  delivered  to  the  owne:^' 
the  court  before  which  a  trial  is  had  for  stealing  or  embezzling  ^^ 
may,  on  proof  of  his  title,  order  it  to  be  restored  to  the  owner. 

1887  R.  S.  Sec.  8241;   1864  1st  Ses.  p.  314,  Sec.  592. 

Section  5693.     Wlien  DeliTcred  to* County  Treasurer^  ^ 

If  the  property  stolen  or  embezzled  is  not  claimed  by  the  owner  b^  — 
fore  the  ex])iration  of  six  months  from  the  conviction  of  a  i)eis*:C^ 
for  stealing  or  embezzling  it,  the  magistrate  or  other  officer  havin^^ 
it  in  custody  must,  on  the  payment  of  the  necessary  expenses  incurreC-^ 
in  its  preservation,  deliver  it  to  the  county  treasurer,  by  whom  it  masr  ^*^ 
be  sold  and  the  proceeds  paid  into  the  county  treasury.    - 

1887  R.  S.  Sec.  8242;   1864  1st  Ses.  p.  314,  Sec.  593. 

Section  5694.     Receipt    by    Officer:       When  money  o^^ 
other  property  is  taken  from  a  defendant,  arrested  upon  a  charge  o 
a  public  offense,  the  officer  taking  it  must,  at  the  time  give  duplicat- 
receipts  therefor,  specifying  practically  the  amount  of  money  or  th- 
kind  of  property  taken  ;  one  of  which  receipts  he  must  deliver  to  th 
defendant  and  the  other  of-  w'hich  he  must  forthwith  file  with  th 
clerk  of  the  court  to  which  the  depositions  and  statement  are  to  b--^  ""^ 
sent. 

1887  R.  S.  Sec.  8243;   1864  1st  Ses.  p.  314.  Sec.  594. 

BRINGING  PERSONS  IMPRISONKl)  IN  THE  STATE  PRISON  OR  JAII.  OF  A 
OTHER  COUNTY  BEFORE  THE  COURT. 

Section  5695.  Imprisonment  in  Forei|;n  Jail,  etc  ^^ 
liow  Broiigrlit  Before  Court:  When  it  is  necessary  to  have  ^ 
l>erson  imprisoned  in  the  State  prison  brought  before  any  court,  or  ^' 
person  imi)risoned  in  a  county  jail  brought  before  a  court  sitting  'i'f^ 
another  county,  an  order  for  that  purpose  may  be  made  by  the  court  aK^^ 
executed  by  the  sheriff  of  the  county  where  it  is  made. 

1887  R.  S.  Sec.  8435;   1864  1st  Ses.  p.  324,  Sec.  669. 


XYI 


PROBATE  AND  JUSTICES'  COURTS. 


881 


CHAPTER  CCXXXVI- 

EDINGS  IN   PROBATE  AND  JUSTICES'  COURTS^ 


sedinffs,  how  commenced. 

inal  Jurisdiction. 

a    warrant    must   be   issued, 

rm. 

tes,  how  kept. 

how  put  in. 

other  than  guilty, 
ise  of  venue,  when  granted, 
ige   of   venue.     Judge     must 
insmit  papers,  etc. 
ponement  of  trial, 
ndant  to  be  present. 

trial,  how  waived, 
lenges. 

of  Jurors. 
,  how  conducted, 
ts  to  dc  cide  questions  of  law. 

may  decide,  where,  oath  of 
leer. 

let  of  Jury. 

ndants  tried  together. 
,  when  to  be  discharged. 


Section. 

5715.  If  discharged  defendant  may  be 

again  tried. 

5716.  Proceedings  on  plea  of  guilty. 

5717.  Judgment,   fine,   costs,   imprison- 

ment 

5718.  Defendant  on  acquittal  to  be  dis- 

charged. 

5719.  Judgment  against  prosecutor,  for 

cost 
6720.  Judgment  rendered,  when. 

5721.  New  trial  or  arrest  of  Judgment 

5722.  New  trial,  grounds  ot 

5723.  Motion  in  arrest  of  Judgment 

5724.  Judgment  entered   in   minutes. 

5725.  When  defendant  discharged. 

5726.  Judgment   of   imprisonment 

5727.  Judgment,   fine,  costs,   imprison- 

ment, etc. 

5728.  Defendant  discharged. 

5729.  Admittance  to  balL 

5730.  Subpoenas. 

5731.  EIntitling  affidavits. 


im  5696.    Proceedinifs,   how    Commeiiced:      All 

igs  and  actions  before  probate  and  justices'  courts  for  a  pub- 
se  of  which  such  courts  have  jurisdiction,  must  be  com- 
by  complaint  under  oath,  setting  forth  the  offense  charged, 
h  particulars  of  time,  place,  person,  and  property  as  to  en- 
defendant  to  understand  distinctly  the  character  of  the  offense 
led  of,  and  to  answer  the  complaint. 


S.  Sec.  8280;  1875  Cr.  Pr.  Sec. 
1st  Ses.  p.  315,  Sees.  595. 
X,  REQUISITES:  SecUon 
i  California  Penal  Code  (sim- 
s  section),  provides  that  pro- 
before  a  justice  court  for  a 
ense  must  be  commenced  by 
setting  forth  the  offense  with 
icularity  that  the  defendant 

•  stand  the  charge;  and  Sec- 
lee  Section  5347  of  this  Code), 
Jiat  no  indictment  or  infor- 
lall  be  insufficient  by  reason 
t  of  form  not  prejudicial  to  a 
il  right  of  the  defendant  on 
s.  Held,  that  a  complaint 
irly  informs  the  defendant  of 
e  of  the  charge,  is  not  de- 
>r  failure  to  conclude  with 
s  "against  the  form  of  the 
I  such  cases  made  and  pro- 

•  their  equivalent. — Ex   parte 
106  Cal.  400,  39  Pac.  775.  In  a 

m  for  the  violation  of  a  city 
,  where  the  words  of  the  or- 
IX  a  penalty  for  'Tcnowlngly" 
ig  the  offense  In  question,  and 
aaint  charged  that  the  de- 
wilfully  and  unlawfully"  did 
jharged,  held,  that  the  com- 


plaint was  sufficient. — ^Wong  v.  City  of 
Astoria,  13  Or.  538,  11  Pac.  296.  In 
habeas  corpus  for  discharge  from  a 
committment  under  a  prosecution  for 
visiting  a  gambling  house,  the  failure 
of  the  complaint  to  set  forth  the  time 
does  not  affect  the  jurisdiction  of  the 
court  to  try  the  case. — Ex  parte  Ah 
Sing,  87  Cal.  423,  25  Pac.  652.  Where 
the  county  attorney  files  a  complaint 
before  a  justice  of  the  peace,  charg- 
ing the  defendant  with  the  commission 
of  a  misdemeanor,  and  the  complaint  is 
sworn  to  by  the  county  attorney  "on 
information  and  belief,"  and  is  not 
sworn  to  in  any  other  manner,  and  a 
trial  is  had  before  the  justice,  and  the 
defendant  found  guilty  and  sentenced 
to  imprisonment  in  the  county  jail,  and 
he  is  so  imprisoned,  held,  on  a  petition 
for  a  writ  of  habeas  corpus,  that  the 
Imprisonment  can  not  be  held  to  be 
illegal,  where  no  other  ground  exists. for 
so  holding  than  that  the  complaint  was 
sworn  to  only  "on  information  and  be- 
lief—In  re  Lewis,  81  Kan.  71,  1  Pac. 
283. 

Where  a  complaint  before  a  justice 
of  a  peace  contains  two  counts,  and  the 
time  and  place  is  definitely  stated  in 
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the  first  count,  and  the  other  count 
charges  the  defendant  with  then  and 
there  doinfir  acts  which  constitute  an 
offense  the  time  of  the  commission  of 
the  offense  is  sufficiently  set  forth. — 
State  V.  Allphin  (Kan.  App.),  2  Kan. 
App.  28,  42  Pac.  55. 

PRESENTMENT    NOT    AUTHOR- 
IZED:   Section  1426  of  the   California 


Penal  Code  (similar  to  this  section), 
provides  that  all  proceedings  in  actions 
before  a  justice's  or  a  police  court,  for 
a  public  offense  of  which  they  have 
Jurisdiction,  must  be  commenced  by 
complaint  under  oath,  etc  Held,  that 
a  pre«entment  by  a  grand  Jury  is  unau- 
thorized.—In  re  Grosbois,  109  Cal  445, 
42  Pac.  444. 


Section  S997.  Criminal  Jurindiction:  l^hese  courts  have 
jurisdiction  of  the  following  public  offenses,  committed  within  the 
respective  counties  in  which  such  courts  are  established: 

1.  Petit  larceny ; 

2.  Assault  and  battery,  not  charged  to  have  been  committed  upon 
a  public  officer  in  the  discharge  of  his  duties ; 

3.  Breaches  of  the  peace,  riots,  affrays,  committing  a  wilful  injury 
to  property,  and  all  misdemeanors  punished  by  fine  not  exceeding  three 
hundred  dollars,  or  imprisonment  in  the  county  jail  not  exceeding  si:2^ 
months,  or  by  both  such  fine  and  imprisonment. 


1887  R.  S.  Sec.   3854. 

ACCORDING  TO  PUNISHMENT: 
Criminal  Jurisdiction  of  a  justice  of  the 
peace  being  limited  under  the  Califor- 
nia statute  to  cases  where  the  puish- 
ment  by  imprisonment  can  not  exceed 
six  months  nor  the  fine  five  hundred 
dollars,  he  has  not  jurisdiction  of  the 
violation  of  the  game  laws,  which  the 
statute  declares  a  misdemeanor  pun- 
ishable by  a  fine  of  not  less  than  one 
hundred  dollars,  or  by  imprisonment 
of  not  less  than  one  hundred  days,  or 
by  both  such  fine  and  imprisonment. — 
Ex  parte  Anear,  114  Cal.  370,  46  Pac. 
172.  Similarly  the  offense  of  maintain- 
ing a  public  nuisance  injurious  to 
health  is  punishable  under  the  statute 
by  imprisonment  not  exceeding  one 
year  or  by  fine  not  exceeding  one  thou- 
sand dollars,  and  is  not  within  the 
jurisdiction  of  the  justice's  court-In 
the  matter  of  Kurtz,  68  Cal.  412,  9  Pac. 
449. 

CONCURRENT  JURISDICTION : 
Where  two  courts  have  concurrent 
jurisdiction  of  a  criminal  cause,  the 
court  first  acquiring  jurisdiction  of  the 
offense  and  of  the  person  of  the  de- 
fendant retains  jurisdiction  until  the 
final  determination  of  the  cause  to  the 
exclusion  of  the  other. — State  v.  Bran- 
non,  6  Kan.  App.  765'  50  Pac.  986;  State 
v.   Chinault,  55   Kan.   326,   40  Pac.   662, 


Where  a  party  is  arrested  and  brouglr'^*' 
before  a  justice  of  the  peace  charge *^ 
with  a  misdemeanor  of  which  the  Ju^J' 
tice  of  the  peace  and  the  district  cou^^ 
have  concurrent  original  jurisdiction^ 
the  defendant  has  a  right  to  demand  ^ 
trial  before  the  justice  of  the  peace  aa  ^^ 
the  state  has  no  right  to  elect  to  tre»-  ^ 
the  proceedings  before  the  justice  c^  - 
the  peace  as  merely  preliminary  exam.  " 
Ination,  and  to  have  the  party  commit-  "" 
ted  for  a  final  trial  at  the  next  term  0^  - 
the  district  court. — Ex  parte  Donnellj^ 
30  Kan.  191,  1  Pac.  648.  Where  the  de-  - 
fendant  is  convicted  In  the  superior  ' 
court  of  petty  larceny  on  an  informa,  - 
tion  which  charges  him  with  gran  ^ 
larceny,  he  may  be  confined  in  th-  * 
county  jail  under  such  convictior^ 
though  the  superior  court  has  no  origi- 
nal jurisdiction  of  petty  larceny  sine  • 
the  charge  of  grand  larceny  gave  ttm^ 
court  jurisdiction,  and  the  statute  B\m^ 
thorizes  a  conviction  of  petty  larcen-  - 
when  grand  larceny  was  charged.— BS"^ 
parte  Bell  (Cal.).  34  Pac.  641.  Likewise 
on  an  information  for  assault  with  ' 
deadly  weapon,  the  verdict  being  sinr^ 
pie  a.ssault,  and  therefore  within  itm- 
scope  of  the  information,  the  superic:3i 
court  has  jurisdiction  to  impose  pur^ 
ishment  for  the  latter  offense.— F!^ 
parte  Donahue,  65  Cal.  474,  4  Pac.  44=  ^ 


Section  S698.  When  Warrant  must  be  Issuecff 
Form:  If  the  j^robate  judge  or  justice  of  the  peace  is  satisfied  ther^ 
from  that  the  offense  complained  of  lias  been  committed,  he  must  i^ 
sue  a  warrant  of  arrest,  which  must  be  substantially  in  the  following 
form: 
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ty  of 

>tate  of  Idaho  to  any  sheriff,  constable,  marshal,  or  policeman, 

itate : 

Jaint,  upon  oath,  having  been  this  day  made  before  me 

of  the  peace  or  probate  judge,  as  the  case  may  be),  by  C.  D., 
offense  of (designating  it  generally),  has  been  com- 

and  accusing  E.  F.  thereof;  you  are  therefore  commanded 

:h  to  arrest  the  above  named  E.  F.  and  bring  him  before  me 

:h  at (naming  the  place). 

^s  my  hand  at ,  this day  of ,  A.  D.  19. . . . 

A.  B. 
if  in  probate  court,  seal  of  court). 

S.  Sec.  8281;  1875  Cr.  Pr.  Sec.  601;   1864  1st  See.  p.  315,  Sec.  697. 

ion  5699.  iHiniiCcs,  hoir  Kept;  A  docket  must  be 
the  justice  of  the  peace,  or  by  the  clerk  of  the  probate  court, 
1  must  be  entered  each  action  and  the  proceedings  of  the  court 

S.  Sec.  8282;   1864  1st  Ses.  p.  SUFFICIENCY   OF   RECORD:     The 

600.  entry   of  a  Judfirment  in   the   Justice's 

raDENCE      OF      EXAMINA-  f''''^^^    !^^^''\^'t  }}''    '^'''^    ^^    ^^^""^ 

ode  Civ.  Proc.  Section  105,  re-  facie  evidence  that  it  was  rendered  on 

4„o*i^^.  o^f*«o.  *«,  o«,.fv,J,.  ♦«  the  date  shown. — Rauer     v.     Justices' 

f^!  ^LuJ  Vn^^^^  nf  Court  Of  the  City  and  County  of  San 

i^tni    •    •    i^  ««wrihi/  bv  Francisco.  115  Cal.  84,  46  Pac.  870.   But 

.»ealngs    •    •    •    suDscrlbed   hy  ..         i.  ^  1  »  »        a     ^t  ^   *i. 

„*^«c  «i„  c,,^*,  ««*«i^„  ««**,«  the  statute  requiringr  justices  of  the 
Hires  only  such  entries  as  the  .      ,         ^  1     ^  ^i^  » 

i„«*»^.  ,..«„i^  v,«„«  K«««  ^«  peace  to  lieep  a  record  of  their  pro- 
ustice    would   have   been   re-  j,  x        j  ▲  x«*   * 

ceedlngs,    etc.,    does    not    constitute    a 

court  of  Justice  of  the  peace,  a  court 
of  record  importingr  absolute  verity  to 
the  entries  on  the  docket,  and  such 
««.  o  r.,.^nrv>i«o^,,  «^o«,i«o*i««  rocord  may  be  impeached  by  parol. — 
iL  Z  ITr^^L^^T^n^^^^^  «amiU  V.  Ferrier.  8  Colo.  App.  266,  45 
^    «nhi^«nHT,    H^ht      nf     .^  ^^c.    522.     The   record   showed   that   a 

pfnnil  V  Lwn  n fi  p.i"  Complaint  was  filed  with  the  justice,  • 
1^495  warrant  issued  and  defendant  arrested. 

and  committed  for  examination  on  the 
:tmENT:  Under  California  17th  of  September,  and  held  to  answer 
3e  Section  872,  providing  that  on  the  4th  of  October.  Held,  on  ap- 
jerson  is  committed  for  trial  peal  from  a  refusal  to  set  aside  the 
ffense  "the  magistrate  must  information  because  such  examination 
Indorse  on  the  deposition  and  was  not  give  until  the  last  named 
that  effect,  signed  by  him,  it  date,  when  the  justice  had  lost  Juris- 
nt  if  such  order  be  entered  on  .  diction  of  the  case,  that  it  did  not  ap- 
strate's  docket  in  which  by  pear  but  that  such  examination  occu- 
428  (similar  to  this  section)  pied  the  entire  time  intervening  be- 
ddings must  be  entered. — Peo-  tween  the  two  dates. — People  v. 
.nace,  94  Cal.  497,  29  Pac.  950.       Ebanks,  117  Cal.  652,  49  Pac.  1049. 

ou  5700.  Plea,  how  Put  in:  The  defendant  may 
e  same  plea  as  upon  an  indictment  or  information.  His  plea 
oral,  and  entered  in  the  minutes.  If  the  defendant  plead 
he  court  may,  before  entering  such  plea  or  pronouncing  judg- 
camine  witnesses  to  ascertain  the  gravity  of  the  offense  com- 
and  if  it  appears  to  the  court  that  a  higher  offense  has  been 
ed  than  the  offense  charged  in  the  complaint,  the  court  may 
le  defendant  to  be  committed  or  admitted  to  bail,  to  answer 
ictment  which  may  be  found  against  him  by  the  grand  jury. 


make;  and  hence,  since  no 
equires  any  particular  pro- 
3n  preliminary  examination  to 
3,  failure  of  an  attending  jus- 
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1887   R.   S.   Sec.   8283,  amending  1875 
Cr.  Pr.  Sec.  602,   "or  information,"  in- 


serted  by   Commission;    see  Act  1891 
J  St  Ses.  p.  184. 


Section  9701.  Plea  Oilier  Than  tffuilty:  Upon  a  plea 
other  than  a  plea  of  guilty,  if  the  parties  waive  a  trial  by  jury,  and 
an  adjournment  or  change  of  venue  is  not  granted,  the  court  must 
proceed  to  try  the  case. 


1887  R.  S.  Sec.  8284,  amending  Sees. 
602,  603  Cr.  Pr.  1875. 

Trial  by  jury,  how  waived:  Sec. 
5706. 

TRIAL  BY  JURY:  Where  a  defend- 
ant is  prosecuted  under  a  city  ordinance 
for  an  offense  which  Is  declared  a  mis- 
demeanor by  the  city  charter  and  the 
Penal  Code,  he  Is  entitled  to  a  jury 
trial  under  the  statute  providing  that 
issues  of  fact  in  criminal  cases  must  be 
tried  by  jury  unless  the  right  be  waived 
in  cases  not  amounting  to  felony. — Tay- 
lor V.  Reynols,  92  Cal.  573,  28  Pac.  688. 
The  legislature  not  having  provided  for 
summary  proceedings  without  a  jury  in 
prosecutions  for  vagrancy,  a  jury  trial, 
when  demanded,  can  not  be  refused. — 
In  re  Fife.  110  Cal.  8,  42  Pac.  299.    "A 


distinction  has  always  been  taken  be- 
tween offenses  against  mere  municipal 
regulations  and  those  which  are  made 
penal  by  the  laws  of  the  state  becauae 
of  their  supposed  evil  consequences  to 
society ;  the  courts  holding  that  the  for- 
mer might  be  punished  summarily  by 
proceedingrs  in  the  municipal  court 
while  as  to  the  latter,  the  defendant  la 
entitled  to  a  trial  by  Jury."— In  re 
Jahn,  55  Kan.  694,  41  Pac.  956. 

WAIVER  OF  IRREGULARITIES: 
In  the  Justice's  court,  the  defendant 
pleaded  "not  guilty,"  and  went  to  trial 
without  objection.  Held,  that  he  there- 
by waived  any  supposed  insufficiency 
of  the  verification  of  the  complaint- 
State  V.  Allison,  44  Kan.  423,  24  Pac 
964. 


Section  9703.     Change  of  Venue,   when  Granted:  If 

the  action  or  proceeding  is'  in  a  probate  or  justice's  court,  a  change 
of  the  place  of  trial  may  be  had  at  any  time  before  the  trial  com- 
mences : 

1.  When  it  appears  from  the  affidavit  of  the  defendant  that  he 
has  reason  to  believe,  and  does  believe,  that  he  cannot  have  a  fair 
and  impartial  trial  before  the  probate  judge  or  justice  about  to  try 
the  case,  by  reason  of  the  prejudice  or  bias  of  such  judge  or  justice, 
the  cause  must  be  transferred  to  a  justice  of  the  same  or  an  adjoining 
precinct ; 

2.  When  in  a  justice's  court  it  appears  from  affidavits  that  the 
defendant  cannot  have  a  fair  and  impartial  trial,  by  reason  of  the 
prejudice  of  the  citizens  of  the  precinct,  the  cause  must  be  trans- 
ferred to  a  justice  of  a  precinct  where  the  same  prejudice  does  not 
exist. 

change  of  the  place  of  trial  may  be  had 
at  any  time  before  the  trial  com- 
mences; •  •  •  the  mere  filing  of  an 
affidavit  of  prejudice  does  not  make  It 
the  imperative  duty  of  the  justice  to 
transfer  the  case,  but  it  is  for  him  to 
determine  whether  the  facts  set  out  in 
the  affidavit  show  that  a  fair  trial  can 
not  be  had  by  reason  of  prejudice.— 
Lowrey  v.  Hogue.  85  Cal.  600.  24  Pac 
995.  In  a  prosecution  for  a  misde- 
meanor, commenced  before  one  justice 
of  the  peace,  but  transferred  for  trial 
to  another  justice  of  the  same  county, 
without  any  affidavit  for  the  change, 
such  as  required  by  statute,  an  ap- 
pearance by  the  accused,  and  submis- 
sion to  the  jurisdiction  of  the  trial 
court,  confers  jurisdiction  b7  conient 


1887  R.   S.  Sec.  8285. 

PREJUDICE:  In  a  prosecution  be- 
fore a  justice  for  trespassing  on  in- 
closed land,  a  proper  showing  for 
change  of  venue  on  the  ground  of  pre- 
judice is  made  by  aflftdavits  that  the 
justice  was  interested  in  the  land,  had 
been  for  a  long  time  agent  and  coun- 
sel of  the  private  prosecutor  regarding 
the  land  had  assisted  him  In  attempt- 
ing to  acquire  title  thereto,  and  had  re- 
cently been  investigating  the  same. — 
Packwood  v.  State,  24  Or.  261,  33  Pac. 
674. 

EFFECT     OF     THE     AFFIDAVIT: 
Under   Section    1431    of   the   California 
Penal  Code,  providing  that  If  the  action 
or  proceeding  is  in  a  justice's  court,  a 
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le  trial  court. — ^Ex  parte  Lou  Ah  peace.  Held,  that  one  charged  with  sell- 

aL),  7  Pac.  305.  ing  liquor  in  violation  of  a  city  ordi- 

CE  COURTS:     The  statute  re-  nance    before  such  a  police  Justice  Is, 

0  police  Justices  in  cities  of  the  upon  filing  a  proper  affidavit,  entitled 
lass,  provides  that  all  proceed-  to  a  change  of  venue  to  a  Justice  of 
fore  them  shall  be  governed  by  the  peace. — City  of  Puyallup  v.  Snyder, 
^s   relateing   to   Justices   of   the  13  Wash.  572,  43  Pac.  625. 

tion  5703.  €lianfe  of  Venue,  Judge  must  Trans- 
Papers,  etc.:  When  a  change  of  the  place  of  trial  is  ordered, 
dge  or  justice  must  transmit  to  the  justice  before  whom  the 
5  to  be  had,  all  the  original  papers  in  the  cause,  with  a  certi- 
'py  of  the  minutes  of  his  proceedings;  and  upon  receipt  there- 
i  justice  to  whom  they  are  delivered  must  proceed  with  the 
{  the  same  manner  as  if  the  proceeding  or  action  had  been  orig- 
commenced  in  his  court. 

H.  S.  Sec.  8286. 

tion  9704.  Posteponement^of  Trial:  Before  the  com- 
iient  of  a  trial  in  any  of  the  courts  mentioned  in  this  chapter, 
party  may,  upon  good  cause  shown,  have  a  reasonable  postpone- 
hereof. 

^  S.  Sec.  8287.  amending  1875  CAUSES  FOR  POSTPONBME»JT:  A 
Sec.  602.  continuance  will  not  be  graned  on  ac- 
JCATION,      WHEN      TO      BE  count  of  public  prejudices  and  excite- 
Before   commencement   of   a  ment  precluding  a  fair  trial  in  a  crim- 

1  trial  in  any  Justice's  or  police  inal  case,  where  sufficient  time  has 
Ither  party  may,  on  good  cause  elapsed  to  allow  the  excitement  to  cool. 
lave  a  reasonable  postponement  — Mitchell  v.  State,  22  Ga.  211,  68  Am. 

but  if  no  application  is  made  Dec.   493.    But  when  the  principles  of 

until  the  jury  has  been  select-  Justice    require    a    postpontment    of   a 

sworn  to  try  the  case,  and  no  criminal  trial,  it  is  the  duty  of  the  court 

given  for  the  delay  in  making  to  see  that  the  trial  is  not  precipitated 

licatlo*^  it  is  not  error  for  the  to  the  injury  of  the  defendant. — Mad- 
refuse  a  postponement  at  that  dox  v.  Sttae,  32  Ga.  581,  79  Am.  Dec.  307, 
the  case. — People  v.  Beam,  66  As  to  the  continuance  on  account  of 
5  Pac.  677.  the  absence  of  witnesses,  see  note  74 

Am.  Dec.  144-149. 

tion  S70S.     Defendant  to  be  Present:      The   defend- 

st  be  personally  present  before  the  trial  can  proceed. 

t.  S.  Sec.  8288;   1864  1st  Ses.  p.  fend  in  person,  and  with  counsel,  but  in 

.  599.  cases  of  misdemeanor,  statute  provides 

ENCE  OF  ACCUSED:     Const.  for    the    defendant's      appearance      by 

irt.  I,  Sec.  13  provides  that  in  counsel.     See   Section   5360   this   Code, 

inal   prosecutions,   the  accused  and  notes  thereunder, 
ve  theright  to  appear  and  de- 

tion  9706.   Jury  Trial  how  IVaiTed:     A  trial  by  jury 
waived  by  the  consent  of  both  parties  expressed  in  open  court 
lered  in  the  docket.     The  formation  of  the  jury  is  provided  for 
pter  CXXIII  of  the  Code  of  Civil  Procedure. 

.  S.  Sec.  8289,  amending  Cr.  Pr.  EFFECT   OF   WAIVER:      A   statute 

providing  that  in  criminal  prosecutions 
the  accused  may  elect  to  be  tried  by 
iSES  NOT  AMOUNTING  TO  the  court  instead  of  by  a  Jury,  and  giv- 
Y:  A  trial  by  jury  may  be  Ing  the  court  power  in  such  cases  to 
in  all  criminal  cases  not  try  the  cases  and  render  Judgment,  is 
ng  to  felony,  by  the  consent  of  conditional  and  will  bind  the  accused, 
ties,  expressed  in  open  court. —  — Sta*e  v.  Worden,  46  Conn.  349,  33  Am. 
iaho,  Art.  I.  Sec.  7.  Rep.  27.  Where  a  Jury  has  been  waived, 
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the  jurge  is  substituted  to  the  same  at-      a  Jury. — Callahan  v.  Patterson.  4  Tet 
tributes  that  would  have  been  vested  in       61,  61  Am.  Dec.  712. 

Seclion  5707.  Challenges:  The  same  challenges  may  be 
taken  by  either  party  to  the  panel  of  jurors,  or  to  any  individual 
juror,  for  cause,  as  on  the  trial  of  an  indictment  or  information  for  a 
misdemeanor;  but  the  challenge  must  in  all  cases  be  tried  by  the  court; 
the  defendant  is  entitled  to  four  peremptory  challenges  and  the  pro- 
secution to  three. 

1887  R.  S.  Sec.  S290,  amending  Cr.  Pr.  Challenges  to  panel  and  to  Indidoal 

1875,   Sees.   605,   606,   "or  information,"  Jurors:  Sections  5414  to  5447,  inclusive, 

inserted  by  Commision;    see  Act  1891  this  Code. 
1st  Ses.  p.  184. 

Seclioa  S70S.  Oalh  of  Jurors:  The  court  must  admin- 
ister to  the  jury  the  following  oath :  ** You  do  Swear  that  you  will 
well  and  truly  try  this  issue  between  the  State  of  Idaho  and  A.  B.,  the 
defendant,  and  a  true  verdict  render  according  to  the  evidence.''  | 

1887  R.  S.  Sec.  8291;   1863  1st  Ses.  p.  316,   Sec.   603. 

Section  5709.    Trial,  how  Conducted:     After   the  }\xq    ' 
are  sw^orn,  they  must  sit  together  and  hear  the  proofs  and  allegations 
of  the  parties,  which  must  be  delivered  in  public  and  in  the  pres- 
ence of  the  defendant. 

1887  R.  S.  Sec.  8292;  1864  1st  Ses.  p.  bring  it  into  court  is  reversible  error, 

316,  Sec.  604.  although  it  is  not  shown  that  the  de- 

SEPARATION:    That  the  magistrate  fendant  was  prejudiced  thereby.— Peo- 

permitted  the  jury  in  a  criminal  case  to  pie  v.  Pickert,  26  Misc.  112,  56  N.  "^^ 

seal  their  verdict  and  separate  and  then  Supp.  1090. 

Section  .1710.      Courts  to  Decide  questions  or  LaiT  ^ 

The  court  must  decide  all  questions  of  law  which  may  arise  in  tli^ 
course  of  the  trial,  but  can  give  no  charge  to  the  jury. 

1887  R.  S.   Sec.  8293,  amending  1875  Cr.  Pr.   Sec.  609. 

Section  5711.  Jury  may  Decide  IVIiere,  Oath  ^M 
Oflflcer^e^c:  After  hearing  the  proofs  and  allegations,  the  jur3 
may  decide  in  court,  or  may  retire  for  consideration.  If  they  do  no 
immediately  agree,  an  officer  must  be  sworn  to  the  following  effect: 
"You  do  swear  that  you  will  keep  this  jury  together  in  some  qui^ 
and  convenient  place:  that  you  will  not  permit  any  person  to  spea-5 
to  them,  nor  speak  to  them  yourself  unless  by  order  of  the  court,  o 
to  ask  them  whether  they  have  agreed  upon  a  verdict,  and  that  yo** 
will  return  them  into  court  when  they  have  so  agreed  or  when  orders ^ 
by  the  court.'' 

1887  R.   S.   Sec.   8294,  amending  1875       Sec.  606. 
Cr.  Pr.   Sec.  610;    1864   1st  Ses.  p.   316^ 

Section  «7ia.  Verdict  of  Jury:  The  verdict  of  the  jus-, 
must  in  all  cases  be  general.  When  the  jury  have  agreed  on  their  v^^ 
diet,  they  must  deliver  it  publicly  to  the  court,  who  must  enter  ^^ 
cause  it  to  be  entered,  in  the  minutes. 

1887  R.  S.  Sec.  8295;  1864  1st  Ses.  p.  316,  Sees.  607.  608. 

Section  5713.     Defendants  Tried  Together:     When  sev- 
eral defendants  are  tried  together,  if  the  jury  cannot  agree  npoa  ^ 
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t  as  to  all,  they  may  render  a  verdict  as  to  those  in  regard  to 
they  do  agree  on  which  a  judgment  must  be  entered  accord- 
and  the  case  as  to  the  rest  may  be  tried  by  another  jury. 

R.  S.  Sec.  8296;   1864  1st  Ses.  p.  316,  Sec.  609. 

tioa  5714.  Jury,  whea  to  be  Discharged:  The  jury 
:  be  discharged  after  the  cause  is  submitted  to  them  until  they 
igreed  upon  and  rendered  their  verdict  unless  for  good  cause, 
urt  sooner  discharges  them. 

R.  S.  Sec.  8297:   1864  Ist  Ses.  p.  316,  Sec.  310. 

tion  #1719.  ir  Discharged,  Defendaat  may  be 
B  Tried:  If  the  jury  is  discharged  as  provided  in  the  last 
U  the  court  may  proceed  again  to  the  trial  in  the  same  manner 
n  the  first  trial,  and  so  on  until  a  verdict  is  rendered. 

R.  S.  Sec.  8298;   1864  1st  Ses.  p.  317,  Sec.  611. 

tion  9716.  Proceedings  on  Plea  of  Guilty:  When 
fendant  pleads  guilty,  or  is  convicted  either  by  the  court  or  by 
,  the  court  must  render  judgment  thereon  of  fine  or  imprison- 
3r  both,  as  the  case  may  be. 

R.  S.  Sec.  8299:   1864  1st  Ses.  p.  that  he  was  not  asked  by  the  court  If 

\  612.  he  wanted  counsel,  nor  was  he  grlven 

IDRAWAL     OF     PLEA:      The  opportunity  to  employ  anyone;  that  he 

nt     was     arrested     for     selling  was  not  guilty  of  selling  Intoxicating 

a  violation  of  a  city  ordinance,  liquors  in  violation  of  the  law  or  ordi- 

jn  before  a  police  Judge,  and  ad-  nances  of  the   city:    and  that  he  had 

that   he    sold    beer    In   original  never  admitted  that  he  had  sold  liquor 

s.     Upon   such   admission,   the  In    violation    of   the    law.      The    police 

ntered  the  plea  of  guilty  upon  judge  overruled  such  application,  and 

rd.  and  adjudged  the  defendant  the  case   was  appealed  to  the  district 

I  fine  and  costs:  and.  In  a  few  court,    where    application    was    again 

after  the  entry  of  such  judg-  made   to   withdraw   the   plea   of  guilty 

he    defendant    asked    leave    to  upon  a   similar  showing,  and  refused; 

w  the  plea  of  guilty,  and  enter  the  defendant  was  again  sentenced  to 

,  of  not  guilty,  and  presented  an  pay  a  fine  and  costs.     Held,  that  the 

stating  that,  when  arrested  he  district  court  should  have  granted  the 

very  much  excited:  that  there  application. — City  of  Salina  v.  Cooper, 

arge  crowd  in  the  court  room;  45  Kan.  12,  25  Pac.  233. 

lion   9717.      Judgment,    Fine,    Costs,    Imprison- 

:  A  judgment  that  the  defendant  pay  a  fine,  or  costs,  or  fine 
sts,  may  also  direct  that  the  defendant  be  imprisoned  until  the 
•  costs,  or  both  fine  and  costs,  have  been  satisfied;  specifying 
tent  of  the  im])risonmcnt,  which  cannot  exceed  one  day  for 
:\vo  dollars  of  the   fine,    costs,   or   fine   and   costs,  as  the  cas^ 

th  Ses,   p.  380.  amending  laws  being  a  unit,  is  void  if  any  portion  of 

R.  S.  Sec.  S300.  It    is    without   jurisdiction,     and      will 

JTHORIZED  ALTERNATIVE:  entitle    the    defendant    to    a    discharge 

nder   a    similar   provision    that  on  habeas  corpus.    The  supreme  court 

person  is  convicted  of  battery  can  not  exscind  the  void  portion  from 

Justice  of  the  peace,  and  a  fine  the  judgrment  and  order  what  remains 

ted  as  punishment,  with  a  sub-  to  be  carried  into  execution. — Ex  parte 

imprisonment  therefor  In  case  Kelly,  65  Cal.  154,  3  Pac.  673. 
payment  the   statute   does   not  "FORTHWITH:"  Where  one  is  con- 

e   such    Justice    to    direct   that  victed  of  selling  liquor  in  violation  of 

rlsoner,     while   so   imprisoned,  a  county  ordinance,  a  Judgment  that  he 

'rform  labor  In   the  streets   or  pay  a  fine,  and,  if  the  fine  is  not  paid 

iblic  workB  and  such  Judgment  "forthwith,"  that  he  be  imprisoned  In 
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the  county  Jail  until  the  same  be  paid, 
In  proportion  of  one  day's  Imprison- 
ment for  every  two  dollars  of  the  fine 
Is  within  the  statute  and  the  judgment 
is  not  made  void  by  the  use  of  the 
word  "forthwith." — Ex  parte  Noble,  96 
Cal.  362,  31  Pac.  224. 

DISCRETION  OF  COURT:  Under 
Penal  Code,  California,  Section  1446, 
providing   that   In   justices'   and   police 


courts,  "a  Judgment  that  the  defendant 
pay  a  flne  may  also  direct  that  he  be 
imprisoned  until  the  fine  be  satisfied, 
in  proportion  of  one  day's  imprison- 
ment for  every  dollar  of  the  flne,"  the 
court  has  discretion  to  direct  Imprl- 
Bonment  until  the  fine  be  satisfied  at 
the  rate  of  one  day  for  two  dollars 
of  the  fine. — Ex  parte  Soto,  88  CaL 
624.   26   Pac.   530. 


Section  9718.  DerendanI  on  Acquittal  to  be  Dis- 
charged: When  the  defendant  is  acquitted,  either  by  the  court  or 
by  the  jury,  he  must  be  immediately  discharged :  and  if  the  court  cer- 
tify in  the  minutes  that  the  prosecution  was  malicious  or  without  prob- 
able cause,  it  may  order  the  prosecutor  to  pay  the  costs  of  the  actioa 
or  to  give  satisfactory  security  by  a  written  undertaking,  with  one  or 
more  sureties,  to  pay  the  same  within  thirty  days  after  the  trial. 

1887  R.  S.  Sec.  8301;  1864  1st  Ses.  p. 
317,  Sec.  614. 

THE  PROSECUTOR:  The  complain- 
ant,  referred  to  In  Section  18.  Chapter 
83,  Complied  Laws  of  Kansas,  1885,  re- 
lating to  procedure  before  justices  In 
misdemeanors  which  authorizes  the 
Justice  to  enter  Jadgment  for  costs 
against  a  complainant  when  the  prose- 
cution was  without  probable  cause,  la 
the  party  who  makes  to  the  justice  of 
the  peace  on  his  oath  or  affirmation  a 
complaint  charging  a  person  with  a 
commission  of  misdemeanor. — In  re 
Wlnne,  41  Kan.  127,  21  Pac.  176.  But 
where  under  similar  provision,  the 
county  attorney  files  an  Information 
against  the  defendant  for  the  unlawful 
sale  of  liquor  and  to  obtain  a  warrant 
for  arrest  secured  someone  to  provide 
the  Information,  such  person  can  not 
be  adjudged  to  pay  costs. — State  v. 
Manlove,  33  Kan.  483,  6  Pac.  905;  and 
the  justice  has  no  authority  to  enter 
Judgment  against  a  witness  for  the 
costs  that  have  accrued  In  the  pro- 
ceedings   when    such    witness   has    not 

Section  9719.  Jiidj^ment  Againut  Prosecutor  f^i 
Co8t»:  If  the  prosecutor  does  not  pay  the  costs,  or  g^ve  securit:;; 
therefor,  the  court  may  enter  judgment  against  him  for  the  amou-n 
thereof,  which  may  be  enforced,  in  all  respects,  in  the  same  mann<e 
as  a  judgment  rendered  in  a  civil  action. 

1887  R.  S.  Sec.  8302;   1864  1st  Ses.  p.   ni7.  Sec.  615. 

Section  57SO.  Judinn^B^  Rendered,  wiien:  After  i 
plea  or  verdict  of  guilty,  or  after  a  verdict  against  the  defendant,  on 
a  plea  of  a  former  conviction  or  acquittal,  the  court  must  appoint  a 
time  for  rendering  judgment,  which  must  not  be  more  than  two  dsys 
nor  less  than  six  hours  after  the  verdict  is  rendered,  and  must  hoH 
the  defendant  to  bail  to  appear  for  judgment,  and  in  default  of  bail 
he  must  be  committed. 

1887  R,  S.  Sec  8808;  1864  Itt  Ses.  p.817,  Sec.  617. 


made,  slgrned  or  filed  with  the  justice 
any  complaint  In  the  cause.— In  re 
Winne,    supra. 

PROBABLE  CAT'SE  AND  MALICE: 
A  Judgrment  rendered  by  a  justice  o( 
the  peace  In  a  criminal  prosecution  for 
the  violation  of  the  liquor  law  against 
the     prosecuting:     witness     for    co5l»t 
where   no   finding  was   made   that  the 
prosecution     was     Instituted     without 
probable  cause  or  for  malice.  Is  void. — ' 
Foss  V.  Jones,  43  Kan.  72,  22  Pac.  1001 ; 
Orchard  v.  Osborn.  43  Kan.  76,  22  Pac?- 
1002.   T\Tiere  a  person  files  a  complal»* 
before  a  justice  of  the  peace  charging 
the  defendant  with  assault  and  batter3^ 
upon   him    and    the   justice    discharge-^ 
the    defendant    upon    the    ground   tha^** 
thf  complaint   does  not  charge  an  or- 
fonse,  he  has  no  authority  to  commi.'' 
the  complainant  to  jail  until  the  cost-^ 
are  paid,  or  to  render  judgment  again^ 
him    for    costs    upon    the    ground   th:m 
the    complaint    was    without    probabl-* 
cause. — In  re  Stoneberger,  31  Kan.  63^ 
3  Pac.  416. 
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Section  5731.      IVew  Trial  or  Arrest  ol'  Judgment 

any  time  before  judgment,  defendant  may  move  for  a  new  trial 
in  arrest  of  judgment. 

887  R.  S.  Sec.  8304;   1864  1st  Ses.  p.  317,   Sec.   618. 

Section  5793.  IVew  Trial,  Grounds  of:  A  new  trial 
ly  be  granted  in  the  following  cases: 

1.  When  the  trial  has  been  had  in  the  absence  of  the  defendant, 
less  he  voluntarily  absent  himself,  with  full  knowledge  that  a  trial 
being  had; 

2.  When  the  jury  has  received  any  evidence  out  of  court ; 

3.  When  the  jury  has  separated  without  leave  of  the  court,  after 
ving  retired  to  deliberate  upon  their  verdict,  or  been  guilty  of  any 
isconduct  tending  to  prevent  a  fair  and  due  consideration    of   the 

4.  When  the  verdict  has  been  decided  by  lot,  or  by  any  means  oth- 
than  a  fair  expression  of  opinion  on  the  i)art  of  all  the  jurors; 

5.  When  there  has  been  error  in  the  decision  of  the  court,  given 
any  question  of  law  arising  during  the  course  of  the  trial ; 

6.  When  the  verdict  is  c^mtray  to  law  or  evidence; 

7.  When  new  evidence  is  discovered,  material  to  the  defendant 
d  which  he  could  not,  with  reasonable  diligence,  have  discovered 
d  produced  at  the  trial :  but  when  a  motion  for  a  new  trial  is  made 
on  this  ground,  the  defendant  must  produce  at  the  hearing,  the 
i  davits  of  the  witnesses  by  whom  such  newly  discovered  evidence 
sxpected  to  be  given. 

887  R.   S.   Sec.   8305,  amending  1875       Sec.    619. 
Pr.  Sec.   621:    1864   1st  Ses.   p.   317, 

ction    5793.      Motion   in   Arrest  of  Judp^ment:     The 

tion  in  arrest  of  judgment  may  be  founded  on  any  substantial 
ect  in  the  complaint,  and  the  effect  of  an  arrest  of  judgment  is  to 
c^e  the  defendant  in  the  same  situation  in  which  he  was  before  the 
1-1   was  had. 

^87  R.  S.  Sec.  8306;   1864  1st  Ses.  p.  pected,   and   sentence   was   pronounced 

Sec.   620.  on  the  verdict  at  the  next  regular  term 

AXTSES:    Where  after  a  verdict  of  of  the  court,   .such   facts  constitute  no 

^ty  in  an  action  against  a  person  for  statutory    ground    for   arrest    of   Judg- 

^tig    liquor    in    violation    of    a    city  ment  on  motion  made  at  such  succeed- 

^tiance,  the  court  adjourned  sine  die,  ing  term. — City  of  Emporia  v.  Hauss- 

^By  earlier  than  the  counsel  for  the  ler.   6  Kan.   App.   747,   50   Pac.   979. 
intlff    and    the    defendant    had    ex- 

Section  5734.     Judj^ment  Entered  in  lllinntes:     If  the 

dement  is  not  arrested,  or  a  new  trial  p^ranted,.  judgment  must  be 
'onounced  at  the  time  appointed  and  entered  in  the  minutes  of  the 
>urt. 

1887  R.  S.  Sec.  8307;   1864  1st  Ses.  p.   318,   Sec.   621. 

Section  5795.  l¥lien  Defendant  Dii9Cliarfi:ed:  If  jwdfr- 
ent  of  acquittal  is  given,  or  judgment  imposing  a  fine  only,  witli- 
it  imprisonment  for  non-payment,  and  the  defendant  is  not  detained 
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for  any  other  legal  cause,  he  must  be  discharged  as  soon  as  the  judg- 
ment is  given. 

1887  R.  S.  Sec.  8308,  amending  1875       Sec.   622. 
Cr.  Pr.  Sec.  624:    1864  1st  Ses.  p.  318. 

Section  5736.  Judgment  or  Imprisonment:  When  a 
judgment  of  imprisonment  is  entered,  a  certified  copy  thereof  must 
be  delivered  to  the  sheriff,  marshal  or  other  officer,  which  is  a  suffi- 
cient warrant  for  its  execution. 

1887  R.  S.  Sec.  8309;   1864  1st  Ses.  p.      318,  Sec.  623. 

Section  5737.  Jadgment,  Fine,  CoMs,  ImpriMB- 
menf ,  etc:  When  a  judgment  is  entered  imposing  a  fine,  or  costs, 
or  both  fine  and  costs,  or  ordering  the  defendant  to  be  imprisoned 
until  the  fine,  or  costs,  or  fine  and  costs  be  paid,  he  must  be  held  in 
custody  during  the  time  specified  in  the  judgment,  unless  the  fine,  or 
costs,  or  fine  and  costs  are  sooner  paid. 

1899  5th  Ses.  p.  380,  amending  laws  Held,  that  a  justice  of  the  peace,  af- 

of  1887  R.  S.  Sec.  8310.  tor    sentencing    a    defendant    to   im- 

FINE  AND  IMPRISONMENT:  Stat-  priaonment  for  six  months,  and  to  pay 

ute  provides  that  petit  larceny  is  pun-  a   fine  of  $299,   had   no   lurlsdlrtlon  to 

Ishable  by  a  fine  in  any  sum  less  than  order  his  further  imprisonment  for  de- 

$300,  or  by  imprisonment  in  the  county  fnult  in  paying"  the  fine. — In  !C  Lewis, 

Jail  not  exceeding:  six  months,  or  both.  10  T'tah,  47,  41  Pac.  1077. 

Section  5738.  Defendant  Discltarged:  Upon  payment 
of  the  fine,  costs,  or  fine  and  costs,  the  officer  must  discharge  the  de^ 
fendant  if  he  is  not  detained  for  any  other  legal  cause. 

1899  5th  Ses.  p.   380,  amendlnor  iaws  of  1887  R.  S.  Sec.  8311. 

Section  5739.  Admittance  to  Bail:  The  defendant  at 
any  time  after  his  arrest,  and  before  conviction,  may  be  admitted  to 
bail.  The  provisions  of  this  Code  relative  to  bail  are  applicable  to  bail 
in  probate  and  justices'  courts. 

1887  R.   S.   Sec.   8312,  amending:  1875       Sec.   627. 
Cr.  Pr.  Sec.   628:    1864   1st   Ses.   p.   31S,  Bail:    Section  r>626  et  seq.,  this  Cod »-. 

Section  5730.  Subpoenas:  The  justice  or  judge  of  eithe/ 
of  the  courts  mentioned  in  this  chapter  may  issue  subpoenas  for  wit- 
nesses and  punish  disobedience  thereof  as  provided  in  chapter 
CCXXXIV  of  this  Code. 

1887  R.  S.  Sec.  8313. 

Section  5731.  Untitling  AflidaTits:  The  provisions  in 
resi)ect  to  entitling  affidavits,  are  ap])licablc  to  proceedings  in  the 
courts  mentioned  in  this  chapter. 

1887  R.  S.  Sec.  8314.  Entitling   aflfidavits:     Sec.   5687,  this 

Code. 

CHAPTER  CCXXXVn- 

APPEALS  TO  DISTRICT  COURT. 

Section.  Section. 

5732.  Appeals.  5736.  Ball  pending  appeal. 

5733.  How  taken,  notice  of  appeal.  5737.  New  trial  in  district  court 

5734.  TTndertaking  of  witnesses.  5738.  Costs. 

6735.  Papers     transmitted     to     district      5739.  Judgment  against  suretlea,  cxe- 
court  cution  must  be  issued. 
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APPEAI.S  TO  DISTRICT  COURT. 

cctioii  57S9.     Appeals:      The  defendant  may  appeal  to  the 
net  court  of  the  county  from  any  judgment  of  conviction  rendered 
criminal  action  by  a  probate  or  justice's  court. 

11  R.  S.  Sec.  8820. 

ection  5733.    How  Taken,  Notice  or  Appeal:     A  de- 

lant  intending-  to  appeal  must  give  notice  of  his  intention  to  do 
it  the  time  of  the  trial  or  rendition  of  the  judgment,  and  must 
lin  ten  days  after  the  rendition  and  entry  of  the  judgment,  file 
1  the  judge  or  justice  of  the  court  wherein  the  conviction  was 
,  and  serve  on  the  prosecuting  attorney  of  the  county,  a  notice  of 
eal  entitled  in  the  action  setting  forth  the  character  of  the  judg- 
it  and  the  intention  of  the  defendant  to  appeal  therefrom  to  the  dis- 
t  court. 

87  R.  S.  Sec.  8321. 

lectioii  5734:  rndertakfnf:  of  Uritneflses:  When 
ice  of  intention  to  anpeal  is  given  by  the  defendant  as  provided 
ihe  last  section,  the  judee  or  justice  may  take  from  each  of  the 
:erial  witnesses  examined  before  him  on  the  part  of  the  people, 
rritten  undertaking  with  or  without  sureties,  to  the  eflFect  that  he 
1  appear  and  testify  in  the  district  court  upon  the  anpeal,  or  that 
will  forfeit  the  sum  of  five  hundred  dollars  as  provided  in  case  of 
imitment  upon  preliminary  examination,  or  if  the  witness  is  un- 
i  to  procure  sureties  he  may  be  conditionally  examined  as  there 
vided. 

87  R.  S.  Sec.  8322.  amtnatlon:    Sees.  5279.  et  Beo. 

>TnTnltment    upon    preliminary    ex-  Conditional   examination:    Sec.   5278. 

(eetlon  5735.    Papeni  Transmitted  to  Dfntrict  Covrt: 

len  an  appeal  is  taken,  the  judge  or  justice  must  immediately 
nsmit  to  the  clerk  of  the  district  court  of  the  county,  the  com- 
int.  notice  of  appeal,  the  depositions  of  any  witnesses  examined 
iditionally  as  provided  in  the  last  section,  and  any  recognizance 
ered  into  by  the  defendant  or  any  witness. 

J87  R.  S.  Sec.  8323. 

leetlon  5736.  Bail  Pendiiifl:  Appeal:  The  party  an- 
iline mav  at  anv  time  thereafter,  if  he  desires  to  be  released  from 
;tody  durine  the  pendency  of  the  appeal,  or  desires  a  stay  of  nro- 
dings  under  the  iudement  until  the  appeal  be  disposed  of.  enter 

0  a  recoenizance.  with  two  sufficient  sureties  to  be  approved  bv  the 
lee  or  justice,  in  an  amount  to  be  fixed  by  the  judge  or  justice, 
t  not  exceedingf  five  hundred  dollars  in  any  case,  for  the  pavmcnt 
anv  luderment.  fine  and  costs  that  may  be  awarded  aeainst  hTm  on 

1  anpeal.  and  that  he  wiH  faithfully  prosecute  the  same  and  ren- 
r  himself  in  execution  of  anv  judgment  or  order  rendered  or  en- 
•ed  aeainst  him  in  district  court. 

W7  Ri  8i  S?P.  ???4i  Sufficient      snretlen,      Quallflcfttionn; 

B^Pflt  B9»f  Bttt. 
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Section    S797.      New  Trial  in  District  CouH:     The 

clerk  of  the  district  court  must  file  the  papers  received  and  enter  the 
action  on  the  calendar  in  its  order  with  other  criminal  cases,  and 
the  same  must  be  tried  anew  in  the  district  court  at  the  next  tenn 
thereof,  unless  for  good  cause  the  same  be  continued. 

1887  R.  S.  Sec.  8325. 

Section  5738.  Costs:  The  costs  in  both  courts  shall  abide 
the  event  of  the  trial  in  the  district  court. 

1887  R.  S.  Sec.  8326. 

Section  5739.  Judgment  Against  Sureties,  Execnlisi 
must  be  Issued:  If  upon  trial  in  the  district  court  the  defendant 
is  convicted,  judgment  must  be  rendered  against  the  defendant  and 
his  sureties  for  the  costs  in  both  courts,  and  for  any  fine  imposed  by 
the  district  court;  and  if  such  fine  and  costs  be  not  paid,  execution 
must  be  issued  thereon  against  the  defendant  and  his  sureties;  but 
the  sureties  are  not  liable  on  any  such  judgment  or  execution  beyond 
the  amount  of  their  undertaking;  if  the  defendant  fails  to  appear 
and  prosecute  his  appeal,  judgment  must  be  entered  by  the  district 
court  against  the  defendant  and  his  sureties  in  the  amount  of  the 
undertaking. 

1887  R.  S.  Sec.  8327. 

CHAPTER  ccxxxym. 

SPECIAL  PROCEEDINGS  OF  A  CRIMINAL  NATURE. 

WRIT   OF  HABEAS   CORPUS.  Section. 

Section.  5763.  Imprisonment      after     dlschar^^ 
5740.  Who   may   prosecute   a   writ  etc. 

6741.  Application  for,  how  made.  5764.  Warrant  to  issue  instead  of  wr** 

5742.  By  whom  issued,  before  whom  re-  when. 

turned.  5766.  Warrant  nuiy  include  officer. 

5743.  Writ  to  be  immediately  granted.  5766.  Warrant,  how  executed. 

5744.  Writ,  contents  of.  5767.  Return  and  hearing,  etc 

5745.  How  served.  6768.  Party  may  be  discharged  or  re^' 

5746.  Disobedience    to    writ,    proceed-  manded. 

ings.  5769.  Writ   and    process,    when   issued 

5747.  Return,  what  to  contain.  and  served. 

5748.  Body,  when  produced.  5770.  By  whom  issued. 

5749.  When  hearing  may  proceed  with-  6771.  When  returnable. 

out  body.  6772.  Damages. 

5750.  Hearing  on   return.  CORONER'S  mOTTFST 

5751.  Proceedings  on  hearing.  „^-       CORONER  S  INQUEST. 

5752.  When  court  may  discharge  party.  HI]'  Coroner  to  summon  jury,  wlitf*^- 

5753.  When   to   remand   party.  ITLZ'  i???"  ^®  \^  Bwom. 

5754.  Grounds  of  discharge  in   certain  Hll'  Zll^^tttll  ^^Jl^.f^'i^r'il. 


cases. 


5776.  Witnesses  compelled  to  attend 


5755.  Form   of  warrant,   defect   in.  HH'  ^«^/<^^  ^«  jury,  contents  of. 

5756.  Examination   of  witnesses,   pow-  Hll'  Testimony  in  writing. 

ers  of  court.  HH'  Exception. 

5757.  Writ  for  purpose  of  bail.  ^!??-  Coroner  to  issue  warrant 

5758.  Judge  may  take  bail.  ^Zfl'  E.^™  ^'  warrant. 

5759.  Judge,  when  to  remand.  ^^^^'  "®^  served. 

6760.  Person  in  illegal  custody.  SEARCH  WARRANT. 

6761.  Disposition  of  party,  pending  pro-  5783.  Search   warrant  defined. 

ceedings.  6784.  Upon  what  gr«rands  it  may 

6762.  Defect  of  form,  etc.  5785.  Probable  caiuw  on  affidavit 


/// 
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Ltes,  examination  of  com- 

nt  by. 

3ns,  contents  of. 

>  issue  warrant. 

warrant, 
m    served. 

lay  break  open  doors,  etc. 
ig  person. 
,     service     in    the    night 

!    executing    warrant 
0  give  receipt. 
',  how  disposed  of. 
3f  warrant, 
inventory, 
ngs. 

',   when  restored. 
3n,  etc.,  to  be  returned, 
at  to  be  searched. 


PROCEEDINGS       AGAINST       FUGI- 
TIVES FROM  JUSTICE. 
Section. 

5803.  Reward  for  apprehension  of  fu- 

gitive. 

5804.  Fugitives. 

5805.  Issuing  warrant. 

5806.  Arrest  of  person  charged. 

5807.  When  and  for  what  time  to  be 

committed. 

5808.  Admission  to  bail. 

5809.  Magistrate    to    give    notification. 

5810.  Duty  of  prosecuting  attorney. 

5811.  Person       arrested,       when      dis- 

charged.. 

5812.  Magistrate  to  return  proceedings, 

when. 

5813.  Fugitives    from    this    state.     Ac- 

counts, by  whom  audited. 

5814.  Public  ofllcers,  not  to  receive  fee. 


Habeas  Corpus. 

5740.  l¥ho  may  Prosecute  TFiit:  Every  per- 
illy  committed,  detained,  confined,  or  restrained  of  his 
?r  any  pretense  whatever,  may  prosecute  a  writ  of  habeas 
iquire  into  the  cause  of  such  imprisonment  or  restraint. 

lec.  8340;  1864  1st  Ses.  p.       establish  permanently  the  ascendancy 

of  the  law.  It  would  be  an  absurdity  to 
say  that  the  action  of  the  executive, 
under  such  circumstances,  may  be  neg- 
atived, and  set  at  naught  by  the  judi- 
ciary, or  that  the  action  of  the  execu- 
tive may  be  interfered  with  or  impeded 
by  the  judiciary.  If  the  courts  are  to 
be  made  a  sanctuary,  a  city  of  refuge, 
whereunto  malefactors  may  flee  for 
protection  from  punishment  justly  due, 
for  the  commission  of  crime,  they  will 
soon  cease  to  be  that  palladium  of  the 
rights  of  the  citizen  so  ably  described 
by  counsel. — Huston,  C.  J.  in  the  mat- 
ter of  In  re  Boyle  (Idaho),  57  Pac.  706. 

CONSTITUTIONALITY  OF  STAT- 
UTE: If  a  prisoner  claims  that  the 
statute  under  which  he  was  convicted 
was  unconstitutional,  and  therefore 
void,  that  question  may  be  considered 
and  determined  on  habeas  corpus. — In 
re  Wright,  3  Wyo.  478,  31  Am.  St.  Rep. 
94;  Ex  parte  Rosenblatt,  19  Nev.  439, 
14  Pac.  298,  3  Am.  St.  Rep.  901. 

PURPOSES  OF  WRIT:  Where  a 
party  who  is  in  confinement  under  judi- 
cial process  is  brought  up  on  habeas 
corpus,  the  court  or  Judge  before  whom 
he  is  returned  will  inquire: 

1.  Whether  the  court  or  officer  Issuing 
the  process  under  which  he  is  detained 
had  jurisdiction  of  the  case,  and  has 
acted  within  that  jurisdiction  in  issuing 
such  process.  If  so,  mere  irregularity 
or  errors  of  judgment  in  the  exercise 
of  that  jurisdiction  must  be  disregard- 
ed upon  this  writ,  and  must  be  correct- 
ed either  by  the  court  issuing  the  pro- 
cess, or  on  regular  appellate  proceed- 
ings. 


nONAL  GUARANTEE 
[T:  The  privilege  of  the 
I  corpus  shall  not  be  sus- 
j,  in  case  of  rebellion  or 
public  safety  requires  it, 
in  such  a  manner  as  shall 

by    law. — Const.    Idaho, 

In  case  of  insurrection 
e  governor  or  militia  offi- 
id,  for  the  purpose  of  sup- 
same,    may   suspend    the 

corpus,  or  disregard  such 
— In  re  Boyle  (Idaho),  57 
sel  have  argued  ably  and 
pon  the  question  as  to 
doctrine  to  suspend  the 
B  corpus  rests  with  the 
executive  power  of  the 
)Ut,  from  our  view  of  this 
stion  cuts  no  figure.  We 
Inion  that  whenever,  for 
f  putting  down  insurrec- 
on,  the  exigencies  of  the 
d  for  the  successful  ac- 
of  this  end  in  view,  it  is 
?tent  for  the  executive  or 
ry  officer  in  command,  if 
I,  either  to  suspend  the 
gard  it.  if  issued.  The 
is  state  make  It  the  duty 
»r,  whenever  such  a  state 
Kists  as  the  proclamation 
lor  shows  does  and  has 
shone  county  for  the  past 
»ars.  to  proclaim  such  lo- 
te  of  insurrection,  and  to 
d  of  the  military  of  the 
le  federal  government  to 

Insurrection,     and     re- 
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2.  If  the  process  is  not  void  for  wantprisonment,  therefore,  pursuant  to  the 


of  jurisdiction,  the  further  inquiry  will 
be  made  whether  by  law  the  case  is 
bailable,  and  if  so,  bail  will  be  taken, 
if  the  party  offers  it,  otherwise  he  will 
be  remanded  to  the  proper  custody. — 
Cooley's  Const.  Lim.  (4th  Ed.).  480. 

NOT  FOR  REVISION  OF  ERRORS: 
A  writ  of  habeas  corpus  can  not  be 
used  to  review  irresrularitles  or  mere 
errors  of  procedure  or  questions  as  to 
sufficiency  of  evidence. — Appeal  of  Bion, 
59  Conn.  372.  11  L.  R.  A.  694.  The  writ 
of  habeas  corpus  is  not  a  writ  of  error. 
Its  purpose  is  to  enable  the  court  to 
inquire  whether  the  petitioner  is  re- 
strained of  his  liberty,  and  if  so, 
whether  such  restraint  is  unlawful. — 
Wales  V.  Whitney,  114  United  States, 
564,  29  L.  Ed.  277;  Ex  parte  Yerger,  75 
United  States.  8  Wall.  85.  19  L.  Ed.  882. 
Similarly  the  office  of  the  writ  is  nei- 
ther to  correct  errors,  nor  to  take  the 
prisoner  away  from  the  court  which 
holds  him  on  trial,  for  fear,  if  he  there 
remains,  errors  will  be  committed. — ^Ex 
parte  Crouch,  112  United  States,  178,  28 
L.  Ed.  690.  It  is  also  well  established 
by  state  authorities  that  the  writ  of 
habeas  corpus  can  not  be  used  as  a 
writ  of  error  for  the  reversion  or  cor- 
rection of  the  irregularities  of  other 
tribunals. — Davis  v.  Reason,  188  United 
States,  333,  33  L.  Ed.  637;  nor  to  re- 
view a  defective  indictment. — In  re  Al- 
corn (Idaho),  60  Pac.  561. 

JURISDICTION:  A  want  of  Juris- 
diction renders  every  pretended  legal 
proceeding  an  absolute  nullity;    and  im- 

Seetioa  5741.  Application  for,  liow  mmde:  Aj^lica- 
tion  for  the  writ  is  made  by  petition,  signed  either  by  the  party  for 
whose  relief  it  is  intended,  or  by  some  person  in  his  behalf,  and  must 
specify : 

1.  That  the  person  in  whose  behalf  the  writ  is  applied  for,  is  im- 
prisoned or  restrained  of  his  liberty,  the  officer  or  person  by  whom 
he  is  so  confined  or  restrained,  and  the  place  where,  naming  all  the 
parties  if  they  are  known,  or  describing  them  if  they  are  not  known; 

2.  If  the  imprisonment  is  alleged  to  be  illegal,  the  petition  must 
also  state  in  what  the  alleged  illegality  consists ; 

3.  The  petition  must  be  verified  by  the  oath  or  affirmation  of  the 
party  making  the  application. 

1887  R.  S.  Sec.  8341;  1864  1st  Ses.  p. 
607,   Sec.  2. 

IMPROPER  MATTERS:  In  an  ap- 
plication for  a  writ  of  habeas  corpus, 
the  matter  of  the  drawing-,  summon- 
ing, and  Impanelling  of  the  grand  Jury 
which  found  the  Indictment  under 
which  the  petitioner  was  convicted  are 
not  proper  matters  for  consideration, 
such  questions  beingr  subject  to  review 
only  on  appeal  or  writ  of  error. — Jw  r© 


conviction  or  order  of  any  court  or 
magristrate  having  no  Jurisdiction.  Ib 
wholly  illegral,  and  the  prisoner  is  en- 
titled to  a  discharge  on  habeas  corpoa. 
Hence,  it  is  the  appropriate  office  of 
this  grreat  writ  of  liberty  to  search 
out  defects  of  Jurisdiction  in  proceed- 
ings whereby  any  person  is  sought  to 
be  detained  in  apparent  legal  custody. 
That  the  question  of  Jurisdiction  is  the 
especial  subject  of  Inquiry  in  such 
cases  is  well  settled. — Miller  v.  Snyder, 
6  Ind.  1;  People  v.  Neilson,  16  Hun.  214; 
Darrah  v.  Westerlage,  44  Tex.  388.  The 
only  ground  on  which  a  court  without 
some  special  statute  authorizing  it 
will  give  relief  on  habeas  corpus  to  a 
prisoner  under  conviction  and  sentence 
of  any  other  court,  is  the  want  of  Jurli- 
diction  or  some  other  matter  rendering 
its  proceedings  void;  for  a  conviction 
and  sentence  by  a  court  of  competent 
Jurisdiction  is  a  lawful  cause  of  im- 
prisonment and  no  relief  can  be  given 
by  habeas  corpus. — Bx  parte  Slebold, 
100  United  States,  871,  26  L.  Ed.  717. 
The  only  ground  on  which  a  court 
without  sbme  special  statute  authoris- 
ing it,  will  give  relief  on  habeas  corpus 
to  a  prisoner  under  conviction  and  sen- 
tence of  another  court,  is  the  want  of 
Jurisdiction  in  some  court  over  the 
person  or  the  cause,  or  some  other 
matter  rendering  its  proceedings  void. 
—Ex  parte  Frederlch.  149  United  States 
70,  37  L.  Ed.  658;  In  re  Neilson,  ISl 
United  States,  176,  33  L.  Ed.  118. 


WHO  MAT  APPLY:  If  the  prisoner 
be  so  restrained  or  coerced  that  It  to 
impossible  for  him  to  act,  the  appli- 
cation need  not  proceed  directly  from 
him.  It  may  be  made  on  his  behalf  by 
some  other  person,  if  the  court  is  sat- 
Isfled  that  the  prisoner  is  so  coerced 
as  to  be  unable  to  make  it.  The  niaiter 
may  file  a  petition  for  the  body  of  his 
apprentice,  a  tutor  for  his  ward.— •  Ajd. 
f^  &ng[.  £:nCf  9f  lAW.  176.  ana  o(n«s 


XXXVIII       HABEAS  CORPUS,  BT  WHOM  ISSUED.  405 

^tion  5749.  By  whOHi  Issued,  Befbre  HFhom  Re- 
able:     The  writ  of  habeas  corpus  may  be  granted : 

By  the  supreme  court,  upon  petition  on  behalf  of  any  person 
ined  of  his  liberty  in  this  state.  When  so  issued,  it  may  be 
returnable  before  the  court,  or  before  any  district  court,  or  any 

thereof; 

By  the  district  courts,  or  a  judge  thereof,  upon  petition  on 
:  of  any  person  restrained  of  his  liberty  in  their  respective  dis-^ 

R.  S.  Sec  8342,  amending  1876  The  district  court  shall  have  original 

B.  p.  468»  Sec.  3;  1864  1st  Ses.  p.  Jurisdiction  in  all  cases  both  at  law 

c  8.  and  in  equity:    Const.  Idaho,  Art  V, 

supreme  court  shall  also  have  Section  20.     A  proceeding  by  habeas 

1  Jurisdiction  to  issue  writs  of  corpus  is  a  cause,  as  that  term  is  used 

mus,  certiorari,  prohibition  and  in  the  twenty-fifth  section  of  the  tJ, 

corpus:    Const.  Idaho,  Art  V,  S.  Judiciary  Act. — ^Ex  parte  Milligan,4 

i  9.  WalL  2. 

^tioa   5743.      Writ   to  be  ImHicdlately  OraMted: 

:ourt  or  judge  authorized  to  grant  the  writ,  to  whom  a  petition 
or  is  presented  must,  if  it  appear  that  the  writ  ought  to  issue, 
the  same  without  delay. 

R.  S.  Sec.  8243;  1864  1st  Ses.  p.  hardly  be  the  subject  of  complaint  by 

c.  4.  criminals,   when  they  have  such  un- 

BABLE   CAUSE:     The  writ  Is  limited  power  to  choose  from  the  judl- 

be  granted  as  a  matter  of  course  clary  in  making  numerous  applications. 

all  events,  but  the  party  seek-  — Ex  parte  Partington,  18  Mee.  &  W. 

be  brought  up  by  habeas  corpus  682.    Where  it  appears  on  the  appli- 

ay  such  a  case  on  aflldavit  be-  cant's  own  showing  that  there  is  no 

le  court  as  will  be  sufllcient  to  sufficient  ground  prima  facie  for  his 

;e  the  discretion  of  the  court  in  discharge,  the  court  will  not  issue  the 

spect  The  court  will  not  in  the  writ— Sim's  Case,  7  Cush.  293.  The  writ 

istance  grant  a  habeas  corpus,  will  be  granted  upon  a  prima  facie  case 

;hey  see  that  in  the  result  they  showing  that  the  petitioner  is  entitled 

nevltably   remand   the   party. —  to  discharge  or  ball.     It  issues  upon 

Rep.  211.  Abuses  of  discretion  probable  cause  for  discharge. — ^Will- 
Judge  or  court,  in  deciding  upon  iamson's  Case,  26  Pa.  St  9,  67  Am.  Dec 
lestion   of   probable   cause,   can  374. 

^tiOB  5744.  Writ,  CoMtents  of:  The  writ  must  be  di- 
to  the  person  having  custody  of,  or  restraining  the  person  on 
I  behalf  the  application  is  made,  and  must  command  him  to 
;he  body  of  such  person  before  the  court  or  judge,  before  whom 
-it  is  returnable,  at  a  time  and  place  therein  specified. 

R.  S.  Sec.  8344,  amending  1875      607,  Sec  8. 
I.  p.  468,  Sec.  5;  1864  1st  Ses.  p. 

Mowk  5745.  How  Scrred:  If  the  writ  is  directed  to  the 
:  or  other  ministerial  officer  of  the  court,  out  of  which  it  issues, 
St  be  delivered  by  the  clerk  to  such  officer  without  delay,  as 
writs  are  delivered  for  service.  If  it  is  directed  to  any  other 
1,  it  must  be  delivered  to  the  sheriff,  and  be  by  him  served 
such  person  by  delivering  the  same  to  him  without  delay.  If 
rson  to  whom  the  writ  is  directed  cannot  be  found,  or  refuses 
tance  to  the  officer  or  person  serving  or  delivering  such  writ, 
Y  be  served  or  delivered  by  leaving  it  at  the  residence  of  the 
I  to  whom  it  is  directed,  or  by  affixing  it  to  some  conspicuous 
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place  on  the  outside,  either  of  his  dwelling  house  or  of  the  place 
where  the  party  is  confined  or  under  restraint. 

1887  R.  S.  Sec.  8345,  amending  1875       1st  Ses.  p.  607,  Sees.  6,  7,  8. 
8th  Ses.  pp.  468,  469.  Sees.  6,  7,  8;  1864 

Section  9746.    Disobedience  to  Writ,  Proceedinfi:   If 

the  person  to  whom  the  writ  is  directed,  refuses,  after  service,  to 
obey  the  same,  the  court  or  judge,  upon  affidavit,  must  issue  an  at- 
tachment against  such  person,  directed  to  the  sheriff  or  coroner,  or 
an  elisor,  commanding  him  forthwith  to  apprehend  such  person  and. 
bring  him  immediately  before  such  court  or  judge;  and  upon  being 
so  brought,  he  must  be  committed  to  the  jail  of  the  county  until  he 
makes  due  return  to  such  writ,  or  is  otherwise  legally  discharged. 

1887  R.  S.  Sec.  8346;   1864  1st  Ses.  p.  608,   Sec.   9. 

Section  5747.     Return,  wliat  to  (Contain:     The  person 

upon  whom  the  writ  is  served  must  state  in  his  return,  plainly  and 
unequivocally : 

1.  Whether  he  has  or  has  not  the  party  in  his  custody,  or  under 
his  power  or  restraint. 

2.  If  he  has  the  party  in  his  custody  or  power,  or  under  his  re- 
straint, he  must  state  the  authority  and  cause  of  such  imprisonment 
or  restraint; 

3.  If  the  party  is  detained  by  virtue  of  any  writ,  warrant  or  other 
written  authority,  a  copy  thereof  must  be  annexed  to  the  return,  and 
the  original  produced  and  exhibited  to  the  court  or  judge  on  the 
hearing  of  such  return ; 

4.  If  the  person  upon  whom  the  writ  is  served  had  the  party  in 
his  power  or  custody,  or  under  his  restraint,  at  any  time  prior  or 
subsequent  to  the  date  of  the  writ  of  habeas  corpus,  but  has  trans- 
ferred such  custody  or  restraint  to  another,  the  return  must  state  par- 
ticularly to  whom,  at  what  time  and  place,  for  what  cause,  and  by 
what  authority  such  transfer  took  place ; 

5.  The  return  must  be  signed  by  the  person  making  the  same,  and 
except  when  such  person  is  a  sworn  public  officer,  and  makes  such  re- 
turn in  his  official  capacity,  it  must  be  verified  by  his  oath. 

1887  R.  S.  Sec.  8347;   1864  Ist  Ses.  p.  Pac.   224.    When  the  return  to  a  writ 

608,  Sec.  10.  of  habeas   corpus  contains  the  whole 

RECORD   OF   THE   COURT:     "The  record   of  the  court  In  the  case,  such 

point  that  the  petitioner  should  be  dis-  return  constitutes  a  fuH,  complete  and 

charged  because  the  return  of  the  sher-  decisive  answer  to  every  allegation  in 

iff  does  not  show  that  the  ordinance  the   petition   for  the    writ,   and,  being 

w^as  properly  published,  etc.,  is  not  ten-  admitted  as  true,  negatives  the  same, 

able.  The  sheriff  was  only  required  to  — In  re  Waldrip,  1  Ariz.  482,  2  Pac  751. 
return   the  commitment,  which   was  a  CAUSE  OF  REJSTRAINT:    A  return 

copy  of  the  judgment.  Whether  the  or-  to  a  writ  of  habeas  corpus,  sued  out  by 

dinance  was  published,  whether  there  a  witness  who  has  been  committed  for 

was  proof  of  publication,  and  whether  contempt  in  refusing  to  answer  a  ques- 

the    ordinance    was    properly    passed,  tion,    should    show   that    the    question 

etc.,  were  mere  questions  of  fact  to  be  which  he  refuses  to  answer  was  perti- 

passed   upon  by  the   trial   court;    and  nent  to  the  matter  in  issue  before  the 

the  writ  of  habeas  corpus  is  not  intend-  court  and  on  the  return  failing  to  shov 

ed  as  a  means  of  retrying  issues  of  fact  this,  the  prisoner  will  be  discharged.— 

or  of  reviewing  errors  alleged  to  have  Ex    parte    Zeehandelaur,    71    CaL  Ul 

been  committed  in  the  course  of  a  legal  12   Pac.    259.    A   prisoner   will  not  be 

trial." — Ex  parte  Noble,  96  Cal.  362,  31  discharged    on    habeas    corpus   where, 
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Irom  the  return  of  the  officer  having  FORM     OP     RETURN,     IN     OEN- 

Um  in  custody,  it  appears  that  he  is  ERAL:    A  mere  want  of  form  will  not 

leld  under  an  Information  in  due  form,  render  the  return  invalid  if  it  discloses 

thar^ng  him  with  forgery. — Ex  parte  a   good    cause    of   detention. — ^King   v. 

i^nley  (Cal.),  4  Pac.  881.  Bethel,  6  Mod.  21. 

Section  5748.  Body,  when  Produced:  The  person  to 
vhom  the  writ  is  directed,  if  it  is  served,  must  bring  the  body  of  the 
>arty  in  his  custody  or  under  his  restraint,  according  to  the  command 
)f  the  writ,  except  in  the  cases  specified  in  the  next  section. 

1887  R.  S.  Sec.  8348;  1864  1st  See.  p.  command  of  the  writ,  whereupon  the 

108,  Sec.  11.  prisoner  has  a  right  to  traverse  the  re- 

PRODUCTION   OF  PRISONER:      A  turn  (see  Section  5894.)— Robb  v.  Con- 

itate  court  or  judge  has  Jurisdiction  to  nolly.  Ill  U.  S.  624.    And  a  failure  to 

nquire  into  the  facts  of  the  case  and  produce  a  prisoner  held  under  federal 

:he  alleged  cause  of  detention  and  for  authority  before  a  state  court  consti- 

liis  puri)ose  it  is  proper  that  the  pris-  tutes  a  contempt. — In  re  Robb,  64  Cal. 

>ner  should  be  brought  into  the  pres-  431,  1  Pac.  881. 
mce  of  the  court  in  obedience  to  the 

ScctioM  5749.  When  Hearinf  masr  Proceed,  without 
Body:  When  from  sickness  or  infirmity  of  the  person  directed  lo 
be  produced,  he  cannot,  without  danger,  be  brought  before  the  court 
or  judge,*  the  person  in  whose  custody  or  power  he  is,  may  state  that 
fact  in  his  return  to  the  writ,  verifying  the  same  by  affidavit.  If 
the  court  or  judge  is  satisfied  »of  the  truth  of  such  return,  and  the 
return  to  the  writ  is  otherwise  sufficient,  the  court  or  judge  may 
proceed  to  decide  on  such  return,  and  to  dispose  of  the  matter  as  if 
such  party  had  been  produced  on  the  writ,  or  the  hearing  thereof  may 
be  adjourned  until  such  party  can  be  produced. 

1887  R.  S.  Sec.  8349;  1864  1st  Ses.  p.  608,  Sees.  12,  13. 

ftection  5750.  Hearing  on  Return:  The  court  or  judge 
before  whom  the  writ  is  returned  must,  immediately  after  the  return, 
proceed  to  hear  and  examine  the  return,  and  such  other  matters  as 
may  be  properly  submitted  to  their  hearing  and  consideration. 

1887  R.  S.  Sec.  8350;  1864  1st  Ses.  p.  supreme  court,  a  petition  for  a  rehear- 

S09,  Sec.  14.  ing  in  a  habeas  corpus  case  will  not  be 

See  notes  under  Section  5740.  allowed. — Ex   parte   Robinson,    71    CaL 

NO  REHEARING:    In  the  California  608,  12  Pac.  794. 

Seetion  5751.  Proeeeding^s  on  Hemrins:  The  party 
brought  before  the  court  or  judge,  on  the  return  of  the  writ,  may 
deny  or  controvert  any  of  the  material  facts  or  matters  set  forth  in  the 
return,  or  except  to  the  sufficiency  thereof,  or  allege  any  fact  id 
show  either  that  his  imprisonment  or  detention  is  unlawful,  or  that 
be  is  entitled  to  his  discharge.  The  court  or  judge  must  thereupon 
proceed  in  a  summary  way  to  hear  such  proof  as  may  be  produced 
against  such  imprisonment  or  detention,  or  in  favor  of  the  same,  and 
to  dispose  of  such  party  as  the  justice  of  the  case  may  require,  and 
[las  full  power  and  authority  to  require  and  compel  the  attendance  of 
ivitnesses,  by  process  of  subpoena  and  attachment,  and  to  do  and 
[)erform  all  other- acts  and  things  necessary  to  a  full  and  fair  hearing 
md  determination  of  the  case. 

1887  R.  S.  Sec.  8351;  1864  Ist  Ses.  p.  See  notes  under  Sec.  5888. 

(09,  Sees.  16,  16,  17. 
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NATURE  OF  THE  PROOF:  All  the  giying  baU  seeka,  in  addlUon  to  the 
testimony  received  on  the  hearing  of  a  report  of  the  evidence  taken  on  the 
habeas  corpus  should  be  competent,  examination,  to  Introduce  witnesses 
material,  relevant  and  pertinent  to  the  under  Penal  Code  of  California,  Sec- 
issues  of  fact  involved. — Broomhead  v.  tion  1484  (similar  to  this  section),  the 
Chisholm,  47  Ga.  390;  Am.  Ex.  Co.  v.  petition  should  be  addressed  to  the 
Patterson,  73  Ind.  430.  But  the  supreme  superior  court  or  judge  of  the  proper 
court  will  not  review  questions  of  fact  county,  and  set  out  the  discovery  of 
determined  by  the  trial  court. — Ex  such  new  evidence  among  the  grounds 
parte  CottreU.  59  CaL  420.  for  the   peUtion.-— Ex  parte  Curtis  92 

WITNESSES:    Where  the  petitioner  Cal.  188,  28  Pac.  223. 
in  habeas  corpus  for  the  purpose  of 

Section  5759.      When  Court  may  Dischari^c  Party: 

If  no  legal  cause  is  shown  for  such  imprisonment  or  restraint,  or  for 
the  continuation  thereof,  such  court  or  judge  must  discharge  such 
party  from  the  custody  or  restraint  under  which  he  is  held. 

1887  R.  S.  Sec.  8352;  1864  1st  Ses.  p.  609,  Sec  18. 

Section  5753.  l¥hen  to  Rcmaiid  Party:  The  court  or 
judge,  if  the  time  during  which  such  party  may  be  legally  detained 
in  custody  has  not  expired,  must  remand  such  party,  if  it  appears 
that  he  is  detained  in  custody : 

1.  By  virtue  of  process  issued  by  any  court  or  judge  of  the  United 
States,  in  a  case  where  such  court  or  judge  has  exclusive  jurisdic- 
tion; or 

2.  By  virtue  of  the  final  judgment  or  decree  of  any  competent 
court  of  criminal  jurisdiction,  or  of  any  process  issued  upon  such 
judgment  or  decree. 

1887  R.  S.  Sec.  8353.  amending  1875  alleged  restraint,  Instead  of  being  real 

8th  Ses.  p.  471,  Sec.  i9;  1864  1st  Ses.  p.  or  actual,  being  voluntary  and  merely 

609,  Sec.  19.  nominal,  the  petition  will  be  dismissed. 

CAUSES  OF  DETENTION:    A  party  —In  re  Dill  (Kan.),  11  Pac.  672.   Under 

not  actually  restrained   of  his  liberty  a  provision  similar  to  the  above,  held 

will  not  be  heard  upon  a  habeas  corpus  that,  where  it  appears  by  the  return  of 

proceeding  merely  to  test  the  validity  the  writ  that  the  petitioner  is  in  cus- 

of  a  city  ordinance. — Ex  parte  Meears,  tody  by  virtue  of  a  final  judgment  of 

3  Utah,  50.  5  Pac.  552.    So,  in  a  case  a  court  having     Jurisdiction     of    the 

where  it  did  not  appear  that  the  sheriff  charge  and  the  person,  the  proceedings 

had   ever  in  good   faith  attempted   to  at  the  trial  whereby  such  final  Judg- 

execute  the  writ  and  the  case  seemed  ment  was  reached  can  not  be  Inquired 

somewhat  collusive;    the  attorney  ap-  into. — In  re  McCutcheon,  10  Mont.  115. 

pearing  for  the  petitioner  representing  25  Pac.  97. 
also,  to  some  extent,  the  sheriff;   the 

Section  5754.       Grounds    of   Discharge    in   Certain 

Cases:  If  it  appears  on  the  return  of  the  writ  that  the  prisoner  is 
in  custody  by  virtue  of  process  from  any  court  of  this  state,  or  judge 
or  officer  thereof,  such  prisoner  may  be  discharged  in  any  of  the  fol- 
lowing cases,  subject  to  the  restrictions  of  the  last  section : 

1.  When  the  jurisdiction  of  such  court  or  officer  has  been  ex- 
ceeded ; 

2.  When  the  imprisonment  was  at  first  lawful,  yet  by  some  act, 
omission,  or  event  which  has  taken  place  afterwards,  the  party  has 
become  entitled  to  a  discharge; 

3.  When  the  process  is  defective  in  some  matter  of  substance  re- 
quired by  law,  rendering  such  process  void ; 
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When  the  process,  though  in  proper  form,  has  been  issued   in 

not  allowed  by  law ; 

When  the  person  having  the  custody  of  the  prisoner  is  not  the 
1  allowed  by  law  to  detain  him ; 

Where  the  process  is  not  authorized  by  any  order,  judgment,  or 
!  of  any  court,  nor  by  any  provision  of  law ; 

Where  a  party  has  been  committed  on  a  criminal  charge  with- 
asonable  or  probable  cause. 


R.  S.  Sec.  8354;  1864  Ist  Ses.  p. 
c.  20. 

[SDICTION:  Jurisdiction  to 
the  particular  sentence  Imposed 
ssential  to  its  validity  as  jurls- 

of  the  person  or  subject  mat- 
d  a  sentence  rendered  without 
arlsdictlon  is  void  and  the  de- 
t  will  be  dischargred  on  habeas 
—Ex  parte  Cox  (Idaho),  32  Pac. 
L   prisoner   will   be   released   on 

corpus  where  it  appears  on  the 

the  proceedings  that  the  mag- 
had  no  jurisdiction,  or  that  the 
ion   was   under  an   unconstitu- 

statute.  —  Fisher  v.  McGlrr 
,  1  Gray,  1,  61  Am.  Dec.  381;  see 
te  under  Sec.  5883. 
IISONMENT  AT  FIRST  LAW- 
A  prisoner  not  brought  to  trial 
the  time  prescribed  by  statute 

discharged  on  habeas  corpus. — 
:e  Vinton  (Cal.),  47  Pac.  1019.  On 
irlng  of  a   petition   for  habeas 

where  It  appears  that  the  pe- 

was  committed  for  contempt  in 
^ing  alimony,  the  fact  that  lie 
ce  filed  his  petition  In  inaoh  en- 
l  obtained  a  preliminary  o»der 
,  does  not  alone  entitle  him  to 
ase,  where  the  superior  court  in 

the  order,  found  as  a  fact  that 
Itioner  was  able  to  comply  with 

the  correctness  of  that  finding 
t  be  inquired  into  upon  habeas 
—Ex   parte   Wilson,   73   Cal.   97, 

393. 
CCTS  OF  SUBSTANCE:  Ha- 
rpus  is  not  the  proper  remedy 
ure  the  discharge  of  a  person 
I  in  a  civil  action  on  an  affl- 
hich  merely  alleges,  in  the  lan- 
>f  the  statute,  that  the  defend- 
udulently  contracted  the  dc-bt 
n,    without    alleging    the    facts 

to  show  fraud;  j^uch  defect  in 
iavit  rendering  the  proceedings 
i  only,  and  not  absolutely  void, 
n  V.  Sanders,  16  Or.  r.l,  16  Pac. 
hough    a    commitment    of    one 

with  the  crime  of  kidnapping  is 
e  In  that  It  does  not  contain 
le  of  the  person  alliv^^-i  to  hjive 
Inapped,  this  deffMt  is  not  F-iuh 
itltle  the  accusod  to  h,^  r^^leised 
jas  corpus,  and  where  the  evi- 
hows  that     the     defendant     is 


guilty  of  false  imprisonment,  he  should 
not  be  discharged  on  the  habeas  cor- 
pus proceedings,  but  may  be  held  on 
the  same  commitment  until  an  infor- 
mation is  filed  against  him  for  false 
imprisonment. — Ex  parte  Kell,  85  Cal. 
309,  24  Pac.  742.  Similarly,  on  an  appli- 
cation for  a  writ  of  habeas  corpus  al- 
leging the  filing  of  a  new  Information 
— the  original  application  being  one 
charging  grand  larceny — without  a  new 
examination  and  commitment,  it  will 
be  presumed  that  the  depositions  taken 
at  the  original  examination  justified 
the  information  for  embezzlement. — Ex 
parte  Nicholas,  91  Cal.  640,  28  Pac.  47. 
In  habeas  corpus,  where  the  evidence 
certified  by  the  committing  magistrate 
fails  to  show  the  venue,  the  commit- 
ment is  fatally  defective;  and  where 
the  application  is  to  the  supreme  court, 
and  the  expense  of  supplying  such  evi- 
dence would  be  burdensome  to  the  par- 
ties, the  prisoner  will  be  discharged. — 
Ex  parte  Brenner,  3  Wyo.  412,  26  Pac. 
993.  But  habeas  corpus  is  not  Intended 
to  review  the  regularity  of  the  proceed- 
ings in  any  case,  and  a  prisoner  will 
not  be  discharged  under  It  when  the 
Indictment,  however  defective,  dis- 
closes facts  sufi3cient  to  base  a  charge 
of  any  oftense  known  to  the  law. — In  re 
Knowalsky,  73  Cal.  120,  14  Pac.  399. 
And  when  a  petitioner  is  Imprisoned  on 
a  bench  warrant.  Issued  upon  an  in- 
formation irregular  upon  Its  face,  but 
which  charges  a  public  offense,  within 
the  jurisdiction  of  the  trial  court,  the 
writ  of  habeas  corpus  does  not  lie,  as 
such  writ  can  not  be  substituted  for  a 
writ  of  error. — In  re  Marshall  (Idaho), 
56  Pac.  470. 

UNLAWFUL  PROCESS:  A  person 
under  arrest  upon  a  warrant  charging 
a  violation  of  a  city  ordinance  that  is 
void,  may  be  released  therefrom  by 
habeas  corpus  proceedings.  In  such  a 
case,  the  party  under  arrest  need  not 
submit  to  a  trial  in  the  court  issuing 
such  warrant,  and  is  not  compelled  to 
seek  relief  by  appeal  or  proceedings 
in  error.— In  re  Grlbben,  5  Okl.  379,  47 
Pac.  1074.  The  applicant,  John  P.  Cox, 
was  indicted  for  the  crime  of  assault 
with  intent  to  murder,  and  was  con- 
victed of  an  assault  with  a  deadly 
weapon  likely  to  produce  great  bodily 
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harm,  and  sentenced  to  confinement  in  in  one's  employ  to  engage  In  such  busi- 

the    state    prison    for    a    term    of    Ave  ness  for  the  purpose  of  sale,  between 

years.   The  statute  prescribes  the  pun-  the  hpurs  of  six  o'clock  p.  m.  on  Sat* 

ishment    for    the    crime    of    which    the  urday  and  six  o'clock  p.  m.  on  Sunday, 

defendant  was  convicted  to  be  impris-  is  a  special  law,  and  as  such  la  uncon- 

onment  for  a  term  not  exceeding  two  stitutional  and  a  defendant  imprisoned 

years,  or  a  fine  of  $5000  or  both  such  under  such  a  law  will  be  aischarged  on 

fine  and  imprisonment.   The  court  sen-  habeas  corpus. — Ex   parte  Westerfleld, 

tenced  the  applicant  to  five  years'  im-  55  Cal.  660,  36  Am.  Rep.  47. 
prisonment.    Held,   that   the   judgment  PROBABLE  CAUSE:    Under  a  stat- 

was  not  authorized  by  law  and  is  void  ute  providing  that  a  party  may  be  dis- 

and   that   the   defendant   is  entitled   to  charged  where  he  has  been  committed 

his   discharge    on    habeas    corpus. — Ex  on  a  criminal  charge  without  reasona- 

parte  Cox  (Idaho),  32  Pac.  197.  A  pris-  ble  or  probable  cause.  It  Is  competent 

oner  may  be  released  an  habeas  corpus,  for  the  court  on  habeas  corpus,  though 

where  it  appears  on  the  face  of  the  pro-  the   defendant  is  held   under  commit- 

ceedings   that   the   magistrate   had    no  ment  by  a  Justice   of   the   peace,  and 

jurisdiction,  or  that  the  conviction  was  though   an  information   has   been  filed 

based   upon   an   unconstitutional    stat-  against  him,  to  go  behind  the  warrant 

ute. — ^Fisher  v.  McGirr  (Mass.),  1  Gray,  of   commitment,   and   inquire   into  the 

1,  61  Am.  Dec.  381.  A  Sunday  law  mak-  question     of     reasonable     or     probable 

ing  it  a  misdemeanor  to  engage  in  the  cause. — Ex  parte  Stemes,   82   CaL  245, 

business  of  baking  or  to  permit  others  23  Pac.  38. 

ISectioii  5755.     Form  of  li¥arraiit,  Defect  in:     If   any 

person  is  committed  to  prison  or  is  in  custody  of  any  officer  on  any 
criminal  charge  by  virtue  of  any  warrant  of  commitment  of  a  probate 
judge  or  justice  of  the  i>eacc,  such  i>erson  must  not  be  discharged  on 
the  ground  of  any  mere  defect  of  form  in  the  warrant  of  commitment. 

1887  R.  S.  Sec.  8355;   1864  1st  Ses.  p.  the  name  of  the  person  aUeged  to  have 

610,  Sec.  21.  been  kidnapped,  this  defect  is  not  such 

DEFECTIVE   WARRANT:      Though  as  to  entitle  the  accused  to  be  released 

a     warrant     of     commitment     of     one  on   habeas  corpus. — Ex   parte  Kell,  85 

charged  with  the  crime  of  kidnapping  Cal.  309,  24  Pac.  742. 
is  defective  in  that  it  does  not  contain 

Section  5756.  Examinatioii  of  Witnesseti,  Powers  of 
Court:  If  it  appears  to  the  court  or  judge  by  affidavit  or  otherwise, 
or  upon  the  inspection  of  the  process  or  warrant  of  commitment,  and 
such  other  papers  in  the  proceedings  as  may  be  shown  to  the  court 
or  judge,  that  the  party  is  guihy  of  a  criminal  offense,  or  ought  not 
to  be  discharged,  such  court  or  judge,  although  the  charge  is  defective 
or  substantially  set  forth  in  such  process  or  warrant  of  commitment, 
must  cause  the  complainant  or  other  necessary  witnesses  to  be  sub- 
jxKned  to  attend  at  such  time  as  ordered,  to  testify  before  the  court 
or  judge ;  and  upon  the  examination  he  may  discharge  such  prisoner, 
let  him  to  bail  if  the  offense  be  bailable,  or  recommit  him  to  custody 
as  may  be  just  and  legal. 

1887  R.  S.  Sec.  8356;   1864  1st  Ses.  p.   610,  Sec.  22. 

Section  S7S7.  "Writ  for  Purpose  or  Bail:     When  a  per 

son  is  imprisoned  or  detained  in  custody  on  any  criminal  charge,  for 
want  of  bail,  such  person  is  entitled  to  a  wTit  of  habeas  corpus  for  the 
purpose  of  giving  bail,  upon  averring  that  fact  in  his  petition,  without 
alleging  that  he  is  illegally  confined. 

1887  R.  S.  Sec.  8357;   1864  1st  Ses.  p.  Bail  on  habeas  corpus:  -See  Sec.  6640, 

610,  Sec.  23.  this  Code. 

Section  5758.      Judge  may  Talce  Bail:      Any  judge  be 
fore  whom  a  person  who  has  been  committed  on  a  criminal  charge, 
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may  be  brought  on  a  writ  of  habeas  corpus,  if  the  same  is  bailable, 
may  take  an  undertaking  of  bail  from  such  person  as  in  other  cases, 
and  file  the  same  in  the  proper  court. 

1887  R.  S.  Sec.  8358;   1864  1st  Ses.  p.   610.  Sec.  24. 

Section  5959.  Jud^e,  when  to  Remand:  If  a  party 
brought  before  the  court  or  judge  on  the  return  of  the  writ  is  not 
entitled  to  his  discharge,  and  is  not  bailed,  where  such  bail  is  allow- 
able, the  court  or  judge  must  remand  him  to  custody  or  place  him 
under  the  restraint  from  which  he  was  taken,  if  the  person  under 
whose  custody  or  restraint  he  was,  is  legally  entitled  thereto. 

1887  R.  S.  Sec.  8359;   1864  1st  Ses.  p.  610,  Sec.  25. 

Section  5760.  Person  in  Illegal  Custody:  In  cases 
where  any  party  is  held  under  illegal  restraint  or  custody,  or  any  other 
person  is  entitled  to  the  restraint  or  custody  of  such  party,  the  judge 
or  court  may  order  such  party  to  be  committed  to  the  restraint  or  cus- 
tody of  such  i^erson  as  is  by  law  entitled  thereto. 

1887  R.  S.  Sec.  8360;   1864  1st  Ses.  p.  611,  Sec.  27. 

Section  5761.  Disposition  of  Party,  Pending  Pro- 
ceeding's: Until  judgment  is  given  on  the  return,  the  court  or 
judge  before  whom  any  party  may  be  brought  on  such  writ  may  com- 
mit him  to  the  custody  of  the  sheriff  of  the  county,  or  place  him  in  such 
care  or  under  such  custody  as  his  age  or  circumstances  may  require. 

1887  R.  S.  Sec.  8361;   1864  1st  Ses.  p.  not   be   issued  by  the  clerk  under  the 

611,  Sec.  27.  seal    of    the    court.     The    signature    of 

DISCRETION  OF  JUDGE:    The  dis-  the  Judge  is  sufficient.    The  statutes  in 

trict   judge   at    chambers,    has   all    the  regard   to   the   writ   of   habeas   corpus 

powers  of  a  court  in  habeas  corpus  pro-  must  be  liberally  contrued  with  a  view 

ceedings.    He  may  issue  an  order   for  to   effect   their  object   and   to   promote 

the  temporary  care  and  custody  of  the  justice. — See  Section  5  of  the  Political 

person  alleged  to  be  illegally  restrained  Code  of  Idaho;   In  re  Dowling  (Idaho), 

of    his    liberty,    to    continue    until    the  43  Pac.  871. 

hearing  of  the  application  for  the  writ  See  also  note  under  Section  5764. 
of    habeas    corpus.     Such    order    need 

Section  5763.  Detect  of  Form,  etc;  No  writ  of  habeas 
corpus  can  be  disobeyed  for  defect  of  form,  if  it  sufficiently  appear 
therefrom  in  whose  custody  or  under  whose  restraint  the  party  im- 
prisoned or  restrained  is,  the  officer  or  person  detaining  him,  and  the 
court  or  judge  before  whom  he  is  to  be  brought. 

1887  R.  S.  Sec.  8362;   1864  1st  Ses.  p.  611,  Sec.  28. 

Section  5763.     IiiiprisoDmeiit   After  Discharge,   etc: 

No  person  who  has  been  (hscharged  by  the  order  of  the  court  or  judge 
upon  hal)eas  corpus  can  l)e  again  imprisoned,  restrained  or  kept  in  cus- 
tody for  the  same  cause  except  in  the  following  cases : 

1.  If  he  has  been  discharged  from  custody  on  a  criminal  charge, 
and  is  afterw^ards  committed  for  the  same  offense  by  legal  order  or 
process ; 

2.  If,  after  a  discharge  for  a  defect  of  proof,  or  for  any  defect  of 
the  process,  warrant  or  commitiiient  in  a  criminal  case,  the  prisoner 
is  again  arrested  on  sufficient  proof  and  committed  by  legal  process  for 
the  same  offense. 
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1887  R.  S.  Sec.  8363;  1864  1st  Ses.  p.  chargring  a  person   under  sentence  ol 

611,  Sec.  29.  imprisonment  for  contempt  of  another 

CONTEMPT:    Held,  under  a  similar  court,  he  can  not  be  agaii)  imprisoned 

provision   in   California,   that  after  an  for  the  same  contempt. — Grady  v.  Su- 

order  of  a  court  on  habeas  corpus,  dis-  perior  Court,  64  CaL  155,  30  Pac  613. 

Section  5764.  l¥arraDt8  to  Issue  Instead  or  TTrlt, 
when:  When  it  appears  to  any  court  or  judge  authorized  by  law 
to  issue  the  writ  of  habeas  corpus,  that  any  one  is  illegally  held  in  cus- 
tody, confinement  or  restraint,  and  that  there  is  reason  to  believe  that 
such  person  will  be  carried  out  of  the  jurisdiction  of  the  court  or  judge 
before  whom  the  application  is  made,  or  will  suffer  some  irreparable 
injury  before  compliance  with  the  writ  of  habeas  corpus  can  be  en- 
forced, such  court  or  judge  may  cause  a  warrant  to  be  issued,  rec'ting 
the  facts  and  directed  to  the  sheriff,  coroner  or  constable  of  the  county 
commanding  such  officer  to  take  such  person  thus  held  in  custody,  con- 
finement or  restraint,  and  forthwith  bring  him  before  such  court  or 
judge  to  be  dealt  with  according  to  law. 

1887  R.  S.  Sec.  8364;   1864  1st  Ses.  p.  order  that  might  be  necessary,  under 

611,  Sec.  30.  the    particular    circumstances    of    the 

DISCRETION  OP  THE  COURT:  "If  case.    It  is  objected  on  the  part  of  the 

a  writ  of  habeas  corpus  or  a  warrant  applicant  (for  a  writ  of  prohibition),  in 

is  issued  under  Section  8364  (this  sec-  this  case,  that  Section  8370  (6770,  this 

tion),  It  would  necessitate  the  bringing  Code),  requires  that  all  writs,  warrants, 

of  this  child  before  the  district  judge  process   and   subpoenas   authorized  by 

at    Pocatello,    Idaho,    which    would    be  the  provisions  of  this  chapter  must  be 

dangerous  to  the  health   of  the  child.  issued  by  the  clerk  of  the  court,  etc 

•  •  •  The  child,  as  stated,  is  in  deli-  This  order  is  issued  under  the  provis- 

cate  health.       The     judge,     therefore,  ions  of     Section     3925     (3203),     which 

thinking    that    it    is    impracticable    to  seems  to  authorize  the  order  without 

have    it    brought    before    him,    issues  the  seal  of  the  court.    It  also  appears 

what  is  known  to  the  law  as, the  "order  that    Section    8361    (Section    6761,   this 

nisi,"  ordering  this  child  to  be  trans-  chapter),  would  authorize  the  issuance  - 

ferred  back  to  its  mother,  and  to  re-  of  said  order.   If  a  writ  of  habeas  cor- 

main  in  her  custody  until  the  applica-  pus  had  been  issued  under  the  author 

tion  for  a  writ  of  habeas  corpus  can  ity   of   Section    8364    (this   section),   it=: 

be  heard.   The  authority  of  the  district  would  require  that  the  child  be  broughti=: 

court  for  the  issuance  of  this  order  is  before  the  judge  of  the  district  court 

found  in  Section  3925,  Rev.   St.  Idaho  Under  all  the  circumstances,  the  cour^B 

(Section  3203  of  the  Code  of  Civil  Pro-  thinks   that   the  judge  of  the  district 

cedure.)    *    *    •The    care    and    custody  court  is  authorized  to  issue  the  orde^c 

of  infant  children  is  by  statute  given  that  the  child  be  taken  to  its  mothe^K* 

to  the  judges  of  the   district   court. —  until  an  application  of  habeas  corpu>^ 

Rev.  St.  Sees.  2473,  2483,  2534  (Sections  can  be  heard.  •   •   •  The  writ  of  pro  — 

1968,   1978,  2008  of  the   Civil   Code.)   It  hibition  is  denied."— (In  re  Rafferty,    1 

will  be  noticed  that  Section  3925  (3203)  Wash.   St.   382,  25  Pac.   465,  cited);  Kn 

is  very  broad  indeed.    It  was  intended  re  Miller  (Idaho),  43  Pac.  870. 
to  give  the  court  power  to  issue  any 

Sectien  5765.     li¥arrant  may  Include  Officer:      The 

court  or  judge  may  also  insert  in  such  warrant  a  command  for  the  ap- 
prehension of  the  person  charged  with  such  illegal  detention  and  r^ 
straint. 

1887  R.  S.  Sec.  8365;   1864  1st  Ses.  p.   611,    Sec.   31. 

Sectien  5766.     Warrant  how  Executed:    The  officer  to 

whom  such  warrant  is  delivered  must  execute  it  by  bringing  the  per- 
son therein  named  before  the  court  or  judge  w'ho  directed  the  issuing 
of  such  warrant. 

1887  R.  S.  Sec.  8366;  1864  1st  Ses.  p.  611,  Sec.  32. 
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Section  S767.  Retam  and  Hearini^,  etc:  The  person 
illeged  to  have  such  party  under  illegal  confinement  or  restraint  may 
nake  return  to  such  warrant  as  in  case  of  a  writ  of  habeas  corpus, 
ind  the  same  may  be  denied,  and  like  allegations,  proofs,  and  trial  may 
:hereupon  be  had  as  upon  a  return  to  a  writ  of  habeas  corpus. 

1887  R.  S.  Sec.  8367;   1864  1st  Ses.  p.  612,  Sec.  38. 

Section  9768.  Party  may  be  Discliarged  or  Re- 
manded: If  such  party  is  held  under  illegal  restraint  or  custody, 
le  must  be  discharged;  and  if  not,  he  must  be  restored  to  the  care  or 
:ustody  of  the  person  entitled  thereto. 

1887  R.  S.  Sec.  8368;   1864  1st  Ses.  p.  612.  Sec.  34. 

Section  5769.  l¥rft  and  Process  wlien  Issued  and 
lerTed:  Any  writ  or  process  authorized  by  this  Chapter  may  be  is- 
;ued  and  served  on  any  day  or  at  any  time. 

1887  R.  S.  Sec.  8369,  amending:  1875       p.  612,  Sec.  35. 
th   Ses.  p.  473.  Sec.  35;    1864  1st  Ses. 

Section  9770.  By  wlioin  Issued,  etc.:  All  writs,  war- 
ants,  process,  and  subpoenas  authorized  by  the  provisions  of  this 
[[Chapter  must  be  issued  by  the  clerk  of  the  court,  and,  except  subpcenas. 
nust  be  sealed  with  the  seal  of  such  court,  and  served  an3  returned 
brthwith,  unless  the  court  or  judge  shall  specify  a  particular  time 
or  any  such  return. 

1887  R.  S.  Sec.  8370;  1864  1st  Ses.  p.  continue  until  the  hearing  of  such  ap- 

12,  Sec.  36.  plication  for  the  writ  of  habeas  corpus. 

ISSUANCE  BY  CLERK,   SEAL   OF  Such  order  need  not  be  issued  by  the 

^OURT:    Under  the  provisions  of  Sec-  clerk  under  the  seal  of  this  court.   The 

ion  5904,  this  chapter,  the  judge  may  signature  of  the  Judge  is  sufficient. — In 

Bsue  an  order  for  the  temporary  care  re  Dowllng   (Idaho)     43   Pac.   871;    see 

.nd  custody  of  the  person  alleged  to  be  also  note  under  Section  5907. 
Uegally   restrained    of   his    liberty,    to 

Section  5771.  l¥here  Returnable:  All  such  writs  and 
)rocess  when  made  returnable  before  a  judge,  must  be  returned  be- 
•ore  him  at  the  county  seat,  and  there  heard  and  determined. 

1887  R.  S.  Sec.  8371. 

Section  ^779.  Dama^res:  If  any  judge  after  a  proper  appli- 
ration  is  made,  refuses  to  grant  an  order  for  a  writ  of  habeas  corpus, 
)r  if  the  officer  or  person  to  whom  such  writ  may  be  directed,  refuses 
)bedience  to  the  command  thereof,  he  shall  forfeit  and  pay  to  the  per- 
son aggrieved  a  sum  not  exceeding  five  thousand  dollars,  to  be  re- 
rovered  by  action  in  any  court  of  competent  jurisdiction. 

1887  R.  S.  Sec.  8372;  1864  1st  Ses.  p.  remand   the   prisoner.— Rex     v.     Hob- 

112.  Sec.  37.  house,   2   Chit.   Rep.   211.    Judicial   trl- 

PENALTY    FOR    REFUSING    THE  bunals  having:  acquired  Jurisdiction  of 

YRIT:      Under  the  statute  of  31  Car.  the  writ  had  power  to  decide  riprht  or 

1,  officers  authorized  to  grant  the  writ  wrong:,  but  thoy  were  governed  by  the 

»f    habeas    corpus    were    subjected    to  rules  of  law  collectible  from  precedent 

)enalty  for  refusing  the  writ  where  it  and  principle.     •     •     •   The  order  for 

ihould    have    been    granted.     But    this  the  writ  is  a  Judicial  act:  but  the  iasu- 

)rovislon   did   not   destroy   the   discre-  ance  of  the  writ  itself  by  the  prothono- 

lon  of  the  judge,  either  in  term  time  tary  or  clerk  is  a  ministerial  act. — Peo- 

>r  In  vacation.    He  still  had  to  deter-  pie  v.  Nash.  5   Park  Cr.  473;    S.  C.  25 

nine     whether     there     was     probable  How.  Pr.  307;  16  Abb.  Pr.  281:  Nash  v. 

»uae,  fm4  \f  ^ot,  it  wap  ))(i  duty  to    People  80  N.  T,  SOTt  Tl^e  above  l^oto 


414  CORONER'S  INQUEST.  Oh.  COXXlYlll 

is  taken  from  67  Am.  Dec.  397.    "The  5   Johns,   297,   Kent,   C.   J.   said:    "Tlie 

statute  of  New  York,  in  force  in  1810,  chancellor  and  Judges  may  refuse  such 

like  the  statute  of  this  state.  Imposed  a  writ  at  their  discretion,  if  applied  for 

a  heavy   penalty  upon   the  judges   for  in  term  time,  and  the  penalty  will  not 

the  refusal  of  the  writ  upon  proper  ap-  attach.  " — Field,   J.   in   Ex   parte  Ellis, 

plication;  and  yet  in  Yates  v.  Lansing,  11  Cal.  226. 

coroner's  INQUEST. 

Section  5773.    Ceroner    to    Summoii    Jury,    when: 

When  a  coroner  is  informed  that  a  person  has  been  killed,  or  has  com- 
mitted suicide,  or  has  suddenly  died  under  such  circumstances  as  to 
afford  a  reasonable  ground  to  susf^ect  that  his  death  has  been  occa- 
sioned by  the  act  of  another  by  criminal  means.  He  must  go  to  the  place 
where 'the  body  is,  cause  it  to  l>e  exhumed,  if  it  has  been  interred,  and 
summon  not  less  than  nine  nor  more  than  fifteen  persons,  qualified  by 
law  to  serve  as  jurors,  to  ap])ear  before  him  forthwith,  at  the  place 
where  the  body  of  deceased  is,  to  inquire  into  the  cause  of  the  death. 

1887  R.  S.  Sec.  8377;   1875  8th  Ses.  p.  own   hand   or  the   hand   of  another.- 

567,  Sec.  4.  Lancaster  County  v.  Holyoke,  37  Neb. 

Qualification    of    jurors:      Code    Civ.  328.  21  L.  R.  A.  394. 

Proc.  Sec.  3204  et  seq.  FUNCTIONS  OF  CORONER:  A  cor- 

ACCORDS  WITH  COMMON  LAW:  oner  holding  an  inquest  is  in  the  per- 

At  common  law  a  coroner  was  required  formance  of  functions  judicial  In  their 

to  hold  an^inquest  over  the  body  of  a  character. — People    v.    Devlne,   44   Cal. 

person  who  had  died  from  visitation  of  452. 
God,  by  chance  or  accident,  or  by  his 

Section  5774.  Jurorii  to  be  Sworn:  When  six  or  more 
of  the  jurors  attend,  they  must  be  sworn  by  the  coroner  to  inquire  who 
the  person  was,  and  when,  w-here,  and  by  what  means  he  came  to  his 
death,  and  into  the  circumstances  attendinj^  his  death:  and  to  render 
a  true  verdict  thereon,  according-  to  the  evidence  offered  them,  or  aris- 
ing from  the  inspection  of  the  body. 

1887  R.  S.  Sec.  8378;   1875  8th  Ses.  p.  567,  Sec.  6. 

Section.  S77S.  li^itnesses  to  be  Summoned:  Coroners 
may  issue  subpoenas  for  witnesses,  returnable  forthwith,  or  at  such 
time  and  place  as  they  may  appoint,  which  may  be  served  by  any  com- 
petent person.  They  must  summon  and  examine  as  witnes.ses  every 
person  who,  in  their  opinion,  or  that  of  any  of  the  jury,  has  any  knowl- 
edge of  the  facts,  and  may  summon  a  surgeon  or  physician  to  inspect 
the  body  and  give  a  professional  opinion  as  to  the  cause  of  the  death. 

1887  R.  S.  Sec.  8379:   1875  8th  Ses.  p.  made  by  a  i>hysi(ian  and  surgeon  under 

567.   Sec.   7.  the  provisions  of  this  section,  he  is  en- 

PHYSICIAN'S  FEES:  V^hen  a  phy-  titled  to  recover  from  the  county  the 
slcian  or  surgeon  has  been  subpoenaed  reasonable  value  of  his  services  In  mak- 
and  ordered  by  a  county  coroner,  under  inpT  such  post  mortem  examination. —W- 
the  provisions  of  this  section,  to  inspect  A  physician  or  surgeon  is  not  entitled 
the  body  of  a  deceased  per.son  and  to  to  the  compensation  aforesaid  on  the 
give  the  coroner's  Jury  his  professional  ground  that  he  is  an  expert  witness,  but 
opinion  as  to  the  cause  of  death,  the  for  the  work  and  labor  necessarj*  in 
reasonable  valut*  of  his  services  in  mak-  the  examination  of  the  body  in  order  to 
ing  the  inspection  is  a  charge  against  prepare  himself  to  give  an  intelligent 
the  county,  under  the  provisions  of  Sec-  opinion  to  the  jury  of  the  cause  of  the 
tlon  1786  of  the  Political  Code,  defining  death  of  the  deceased. — Id.  The  cor- 
what  claims  are  charges  against  a  oner  Is  not  authorized  to  make  a  con- 
county.— Fa  irchlld  v.  Ada  County  (Ida-  tract  as  to  the  sum  the  county  shall  pay 
ho),  ns  Pac.  654.  If  in  such  a  case,  an  in  such  cases,  and  the  board  of  county 
autopsy  is  necessary  to  ascertain  the  commissioners  should  only  allow  the 
cause  of  death,  and  such  autopsy  Is  reasonable  value  of  such  serylces.— Id. 
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ttion  S776.     ^Fitnesses    Compelled  to  Attend:     A 

>s  served  with  a  subpoena  may  be  compelled  to  attend  and  tes- 
)r  punished  by  the  coroner  for  disobedience,  in  like  manner  as 
a  subpoena  issued  by  a  justice  of  the  peace. 

R.  S.  Sec.  8380;  1875  8th  Sea.  p.  violating  them  guilty  of  a  misderaean- 

c.  8.  or,  thereby  eliminating  any  question  of 

empts  in  justices'  courts:     Code  contempt  from  the  case,  such  leglsla- 

•oc.  Sec.  3830  et  seq.  tlon  would  probably  do  away  with  the 

TEMPTS:       In     discussing     an  complex  and  intricate  questions  of  law 

al   provision  the  supreme   court  involved  in  the  consideration  of  mat- 

fomia  comments  as  follows:  "In  ters  of  contempt  claimed  to  have  been 

lion,  we  suggest     that,     If     the  committed    before    quasi    judicial    offl- 

Jd    Section    1513    of    the    Penal  cers,   such   as  the  coroner." — Kuhlman 

leclared   that   a   violation   of   its  v.  Superior  Court,  122  Cal.  636,  55  Pac. 

ons   would   render   the   party   so  589. 

^tioii  5777.  Verdict  or  Jury,  Contents  of:  After 
ting  the  body  and  hearing  the  testimony,  the  jury  must  render 
verdict  and  certify  the  same  by  an  inquisition  in  writing,  signed 
jm,  and  setting  forth  who  the  person  killed  is,  and  when,  where, 
y  what  means  he  came  to  his  death ;  and  if  he  was  killed,  or  his 

occasioned  by  the  act  of  another,  by  criminal  means,  who    is 

thereof. 

R.  S.  Sec.  8381;   1875  8th  Ses.  p.  one,  and  Is  therefore  not  subject  to  be 

jc.  9.  reviewed,  set  aside  or  quashed  in  the 

ECT  OF  VERDICT :  The  verdict  superior  court,  either  at  the  instance  of 

)roner's  jury  is  advisory  merely  the  person  accused  by  it  or  of  any  other 

officers  charged  with  the  execu-  person. — Smalls  v.  State,  101  Ga.  570,  40 

the  public  law  in  cases  of  homi-  L.   R.   A.   369.    But  as  to   evidence  see 

las   no   probative   effect   as   evi-  notes  under  next  section, 
can   prejudice   the   rights  of  no 

^tion  5778.  Testimony  in  i;¥ritiii#r:  The  testimony  of 
itnesses  examined  before  the  coroners'  jury  must  be  reduced  to 
ig  by  the  coroner,  or  under  his  direction,  and  forthwith  filed  by 
vith  the  inquisition,  in  the  office  of  the  clerk  of  the  district  court 
county. 

R.  S.  Sec.  8382;   1875  8th  Ses.  p.  the  person's  death,  in  an  action  to  re- 

c.  10.  cover    insurance    on    his    life. — United 

SEQUENT  USE  OF  THE  EVI-  States  Life  Ins.  Co.  v.  Kielgast.  129  HI. 

E:    The  deposition  of  a  witness  557,  6  L.  R.  A.  65.    The  record  of  a  per- 

)efore  a  coroner's  jury,  and  certi-  son's  testimony  at  a  coroner's  inquest 

d  returned  by  the  coroner  to  the  upon   the  body   of  an   employee   killed 

:  court  as  required  by  the  stat-  through    his    employer's    negligence    Is 

admissible  In   evidence   for  the  admissible  in  an  action  against  the  em- 

e  of  contradicting  the  statement  ployer  to  recover  damages  for  the  death 

witness,  made  under  oath,  on  the  for    the    purpose    of    impeaching    such 

f  the  person  accused  of  having  person  as  a  witness,  where  he  has  tes- 

red  the  deceased. — People  v.  De-  tifled    In    the    negligence    action    as    to 

4  Cal.  452.    A  coroner's  inquisi-  certain   facts   also   testified   to  by   him 

nder  the  statute  by  which  cor-  before    the    coroner,   and    upon    having 

ire  required  to  proceed  substan-  his    attention    called    to    his   testimony 

IS  at  the  common  law,  and  the  before  the  coroner,  has  stated  that  he 

t  to  be  sealed  up  and  filed  with  did  not  recollect  how  he  then  testified, 

jrk  of  the  circuit  court,  may  be  — Consolidated    Ice     Machine     Co.     v. 

8  evidence  to  show  the  cause  of  Kelfer,  134  111.  481,  10  L.  R.  A.  696. 

ction  t5TT9.  Exception:  If,  however,  the  person  charged 
the  commission  of  the  offense  is  arrested  before  the  inquisition 
e  filed,  the  coroner  must  deliver  the  same,  with  the  testimony 
,  to  the  magistrate  before  whom  such  person  may  be  brought. 
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who  must  return  the  same,  with  the  depositions  and  statement  taken 
before  him,  to  the  office  of  the  clerk  of  the  district  court  of  the  county. 

1887  R.  S.  Sec.  8383;   1875  8th  Ses.  p.  568,  Sec.  11. 

Sectien  5780.  Ceroner  to  Issue  li^arrant:  If  the  jury 
find  that  the  person  was  killed  by  another,  under  circumstances  not 
excusable  or  justifiable  by  law,  or  that  his  death  was  occasioned  by 
the  act  of  another  by  criminal  means,  and  the  party  committing  the 
act  is  ascertained  by  the  inquisition,  and  is  not  in  custody,  the  coroner 
must  issue  a  warrant,  signed  by  him,  with  his  name  of  office,  into  one 
or  more  counties,  as  may  be  necessary  for  the  arrest  of  the  person 
charged. 

1887  R.  S.  Sec.  8384;   1875  8th  Ses.  p.   568.  Sec.  12. 

Section  S781.     Form   of   liVarrant:     The  coroner's  war- 
rant must  be  in  substantially  the  following  form : 
County  of 

The  State  of  Idaho,  to  any  sheriflF,  constable,  marshal  or  policeman 
in  this  State : 

An  inquisition  having  been  this  day  found  by  a  coroner's  jury  be- 
fore me,  stating  that  A.  B.  has  come  to  his  death  by  the  act  of  C.  D., 
by  criminal  means  (or  as  the  case  may  be,  as  found  by  the  inquisition), 
you  are  therefore  commanded  forthwith  to  arrest  the  above  named 
C.  D.,  and  take  him  before  the  nearest  or  most  accessible  magistrate 
in  this  county. 

Given  under  my  hand  this day  of ,  A.  D.  nine- 
teen   E.  F., 

Coroner  of  the  County  of 

1887  R.  S.  Sec.  8385;  1875  8th  Ses.  p.  568,  Sec.  13. 

Section  5789.  How  Served:  The  coroner's  warrant  may 
be  served  in  any  county,  and  the  officer  serving  it  must  proceed 
thereon,  in  all  respects,  as  upon  a  warrant  of  arrest  on  an  informa- 
tion before  a  magistrate:  w^hen  served  in  another  county  it  need  not 
be  indorsed  by  a  magistrate  of  that  county. 

1887  R.  S.  Sec.  8386:   1875  8th  Ses.  p.   569.   Sec.   14. 

SEARCH    WARRANT. 

Section  5783.  Search  l¥arrant  Defined;  A  search 
warrant  is  an  order  in  wTiting.  in  the  name  of  the  State  of  Idaho, 
signed  by  a  mai2fistrate,  directed  to  a  peace  officer,  commanding  him 
to  search  for  personal  property,  and  bring-  it  before  the  magistrate. 

1887  R.   S.   Sec.   8390,   amending  1875  —Const.   Idaho,   Art  I.    Sec.    17.    Held. 

Or.  Pr.  Sec.  630:    1864  1st  Ses.  p.  319,  that  notwithstandlnir  the  existence  of 

Sec.  629.  similar     constitutional     provisions    In 

rONSTITTTTIONAT^  RT^STRICTION:  California    and    of   the   fourth    amend- 

The  rlfirht  of  the  people  to  he  secure  In  ment  to  the  constitution  of  the  ITnlted 

their  persons,  houses,  papers,  and  ef-  States,    the    legislature    has    i)ower  to 

fects     agrainst    unreasonable     searches  authorize   the   issuance    of    a    warrant 

and  seizures,  shall  not  he  violate:  and  to  search  the  person  of  an  Individual 

no  warrant  shall  Issue  without  proha-  in  a  proper  case. — Collins  v.  L<ean,  68 

ble  cause,  shown  by  affidavit,  particu-  Cal.  284,  9  Pac.  173.   The  authorixation 

larly  deBcrlbingr  the  place  to  be  search-  of  a  search  warrant  Is  not  "Hinreason- 

e4  Mia  tbo  ponoo  or  tlUnf  to  be  aelstat     able,"  lo  m  to  be  \mQOiiftttlltton4 
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when  it  1b  authorized  for  a  thing  ob-  issued  on  oath  of  probable  cause. — San- 
noxlous  to  the  law,  and  of  a  person  and  to  v.  State,  2  Iowa,  165,  68  Am.  Dec. 
place    particularly    described,    and    is      487. 

Section  S784.    Upon   what   Orounds   it    may    Issue: 

It  may  be  issued  upon  either  of  the  followinug  grounds : 

1.  When  the  property  was  stolen  or  embezzled;  in  which  case  it 
may  be  taken,  on  the  warrant,  from  any  place  in  which  it  is  concealed, 
or  from  the  possession  of  the  person  by  whom  it  was  stolen  or 
embezzled,  or  from  any  person  in  whose  possession  it  may  be ; 

2.  When  it  was  used  as  the  means  of  committing  a  felony;  in 
which  case  it  may  be  taken  on  a  warrant  from  the  place  in  which  it 
is  concealed,  or  from  the  possession  of  the  person  by  whom  it  was 
used  in  the  commission  of  the  offense,  or  from  any  person  in  whose 
possession  it  may  be ; 

3.  When  it  is  in  the  possession  of  any  person  with  the  intent  to 
use  it  as  the  means  of  committing  a  public  offense,  or  in  the  possession 
of  another  to  whom  he  may  have  delivered  it  for  the  purpose  of  con- 
cealing it  or  preventing  its  being  discovered;  in  which  case  it  may  be 
taken  on  the  warrant  from  such  person,  or  from  any  place  occupied  by 
him  or  under  his  control,  or  from  the  possession  of  the  person  to  whom 
he  may  have  so  delivered  it. 

1887  R.  S.  Sec.  8391,  amending  1875  such  tickets  into  his  possession. — Col- 

Cr.  Pr.  Sec.  631;    1864  1st  Ses.  p.  319,  11ns  v.  Lean.  68  Cal.  284,  9  Pac.  173. 

Sec.  630.  PUBLIC    OPFENSK   CONTEMPLA- 
TED:   A  police  officer  may  legally  ap- 

SEARCH  OF  PERSON:  Under  a  ply  for  and  obtain  a  search  warrant  to 
warrant  authorizing  an  officer  to  seize  search  the  person  of  one  whom  he  was 
lottery  tickets  (see  Sees.  319-326  Cal.  Informed  and  believed  had  lottery  tick- 
Penal  Code,  concerning  lotteries)  sped-  ets  In  his  possession  for  the  purpose  of 
fled  therein  if  found  In  plain tlfTs  pos-  sale,  such  possession  of  tickets  being 
session,  but  which  did  not  authorize  the  contrary  to  the  penal  laws;  and  the  fact 
officer  to  search  the  store  and  premises  that  the  officer  had  no  personal  knowl- 
of  plaintiff.  If.  In  making  the  search  edge  of  the  facts  showing  or  tending  to 
of  the  plalntlfTs"  person  at  his  prem-  show  that  the  person  was  about  to  sell 
ises,  without  searching  the  premises,  he  such  tickets,  and  thereby  commit  a 
discovers  at  the  place  of  search  a  pack-  public  offense,  will  not  be  ground  for 
age  of  tickets  whirh  were  the  property  denial  of  such  warrant. — Collins  v. 
oif  the  plaintiff,  he  Is  authorized  to  take  Lean,  supra. 

Section  S785.  Prebable  Caose  on  Affldarit:  A  search' 
warrant  cannot  be  issued  but  upon  probable  cause,  supported  by  affida- 
vit naming  or  describing-  the  person,  and  particularly  describing*  the 
property  and  the  place  to  be  searched. 

1887  R.  S.  Sec.  8392;  1864  1st  Ses.  p.  to   the   issuance   of  a   search   warrant 

318.  Sec.  631.  for  stolen  goods  that  any  steps  should 

PRELIMINARY    REQUISITES:      If  be  taken  to  Inaugurate  a  prosecution 

the  preliminary  requisites  be  omitted,  against  the  party  guilty  of  the  theft: 

or  if  the  warrant  be  general,  the  pro-  all  that  Is  required  Is  an  affidavit  be- 

ceeding  is  coram  non  Judlce,  and  the  fore  a  proper  officer  showing  that  the 

magistrate    who    Issues    the    warrant,  goods  have  been  stolen  and  that  the  ap- 

and    the    officer   who    executes    It    are  pllcant   has   sufficient   grounds   to  be- 

liable  in  trespass  to  the  party  injured.  lleve  that  they  are  concealed  in  a  place 

— Grumon  v.  Raymond,  1   Conn.   40,   6  which   he   desires   searched. — Chlpman 

Am.  Dec.  200.    It  is  not  a  prerequisite  v  Bates,  15  Vt.  51,  40  Am.  Dec.  663. 

Section  5786.    Mafcistrates,    Examine    Complainani: 

The  magistrate  must  before  issuing  the  warrant,  examine  on  oath 
the  complainant,  and  any  witnesses  he  may  produce,  and  take  their 
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depositions  in  writing,  and  cause  them  to  be  subscribed  by  the  parties 
making  them. 

1887  R.  S.  Sec.  8393;  1864  lat  Ses.  p.  the  papers  and  proceedings  filed  with 

319,  Sec.  632 ;  Const  Art.  II.  Sec.  17.  or  had  before  him  in  the  matter  of  the 

CERTIORARI:    The  action  of  a  su-  search  warrant,  and  when  no  proceed- 

perlor  judge,  acting  as  a  magistrate,  in  Ing  in  such  matter  Is  pending  before 

issuing  a  search  warrant  can  not  be  him. — Quan    Chick   v.    Coffey,   75  CaL 

reviewed  on  certiorari,  after  he  has  re-  371,  17  Pac.  427. 
turned  to  the  proper  superior  court  all 

Section  5787.  Depositioiis,  Cknttento  oft  The  deposi- 
tions must  set  forth  the  facts  tending  to  establish  the  grounds  of  the 
appHcation,  or  probable  cause  for  believing  that  they  exist. 

1887  R.  S.  Sec.  8394;  1864  1st  Ses.  p.  319,  Sec.  638. 

Section  5788.  li¥lieii  to  Issue  UTarrant:  If  the  magis- 
trate is  thereupon  satisfied  of  the  existence  of  the  grounds  of  the  appli- 
cation, or  that  there  is  probable  cause  to  believe  their  existence,  he 
must  issue  a  search  warrant,  signed  by  him  with  his  name  of  office,  to 
a  peace  officer  in  his  county,  commanding  him  forthwith  to  search  the 
person  or  place  named,  for  the  property  specified,  and  to  bring  it  b^ 
fore  the  magistrate. 

1887  R.  S.  Sec.  8395;  1864  1st  Ses.  p.  319,  Sec.  684. 

Section  5789.  Form  of  Warrant:  The  warrant  must  be 
in  substantially  the  following  form : 

County  of : 

The  State  of  Idaho  to  any  sheriff,  constable,  marshal  or  policeman 

in  the  county  of :    Proof,  by  affidavit,  having  been 

this  day  made  before  me  by  (naming  every  person  whose  affidavit 
has  been  taken),  that  (stating  the  grounds  of  the  application,  or,  if 
the  affidavit  be  not  positive,  that  there  is  probable  cause  for  believing 
that — stating  the  ground  of  the  application  in  the  same  manner),  you 
are  therefore  commanded,  in  the  day  time  (or  at  any  time  of  the  day 
or  night,  as  the  case  may  be),  to  make  immediate  search  on  the  per- 
son of  C.  D.  (or  in  the  house  situated describing  it  or  any  other 

place  to  be  searched,  with  reasonable  particularity,  as  the  case  may 
be)  for  the following  property :  (describing  it  with  reas- 
onable particularity)  ;  and  if  you  find  the  same  or  any  part  thereof, 
to  bring  it  forthwith  before  me  at (stating  the  place). 

Given  under  my  hand,  and  dated  this day  of A.  D. 

nineteen E.  T.,  justice  of  the  peace  (or  as  the  case 

maybe). 

1887  R.  S.  Sec.  8396;  1864  1st  Ses.  p.  enter  that  house  !n  the  daytime,  search 

319.  Sec.  635.  for  the  stolen  articles,  and  bring  them. 

NAME  OF  OWNER:  A  search  war-  with  the  owner  of  the  house,  or  the 
rant  under  the  hand  and  seal  of  a  Jus-  person  who  had  them  In  custody,  before 
tice,  reciting  Information  on  oath  that  the  justice,  was  held  to  be  a  valid  war- 
certain  described  goods  had  been  stolen  rant,  without  stating  the  name  of  the 
by  specified  parties  and  were  concealed  owner  of  the  ffoods. — Bell  v.  Clapp 
In  a  certain  house,  and  commanding  (New  York),  10  Johnson,  263,  6  Am. 
the  offlcer  to  whom  It  was  directed  to  Dec.  339. 

Section  5790.  By  whom  Serred:  A  search  warrant  may 
in  all  cases  be  served  by  any  of  the  officers  mentioned  in  its  directions, 
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Lit  by  no  other  person,  except  in  aid  of  the  officer  on  his  requiring  it, 
e  being  present  and  acting  in  its  execution. 

1887  R.  S.  Sec.  8397;   1864  1st  Ses.  p.  320,  Sec.  636. 

SectieB  S791.    Officer  may  Break  Open  Doors,   etc.: 

*he  officer  may  break  open  any  outer  or  inner  door  or  window  of  a 
ouse,  or  any  part  of  a  house,  or  anything  therein,  to  execute  the  war- 
mt,  if,  after  notice  of  his  authority  and  purpose,  he  is  refused  ad- 
littance. 

1887  R.  S.  Sec.  8398;  1864  Ist  Ses.  p.  goods,  force  their  way  Into  an  adjoin- 

10,  Sec.  637.  insr  dwellinir  house  and  search  it,  they 

EXCESS  OF  AUTHORITY:    Where  will  be  Jointly  liable  in  damagres  for  the 

irties,  under  color  of  a  search  war-  injury  done  to  the  property  and  feel- 

mt,  commandingr  the  officer  diligently  ings  of  the  occupant. — Larthet  v.  For- 

>  search   a   certain   house   for   stolen  gay,  2  La.  Ann.  524,  46  Am.  Dec.  554. 

Section  S799.  Liberating  Person:  He  may  break  open  any 
uter  or  inner  door  or  window  of  a  house,  for  the  purpose  of  liberat- 
ig  a  person  who,  having  entered  to  aid  him  in  the  execution  of  the 
^arrant,  is  detained  therein,  or  when  necessary  for  his  own  liberation. 

1887  R.  S.  Sec.  8399;   1864  1st  Ses.  p.  320,  Sec.  637. 

Section  5793.    UTarrant  MerTed  in  tlie  rViglit:      The 

lagistrate  must  insert  a  direction  in  the  warrant  that  it  be  served  in 
le  day  time  unless  the  affidavits  are  positive  that  the  property  is  on 
le  person  or  in  the  place  to  be  searched,  in  which  case  he  may  insert 
direction  that  it  be  served  at  any  time  of  the  day  or  night. 

1887  R.  S.  Sec.  8400;   1864  1st  Ses.  p.   320,  Sec.  639.     * 

Section  5794.  Time  of  Executing^  "Warrant:  A  search 
^arrant  must  be  executed  and  returned  to  the  magistrate  who  issued 
,  within  ten  days  after  its  date ;  after  the  expiration  of  this  time  the 
rarrant,  unless  executed,  is  void. 

1887  R.  S.  Sec.  8401;  1864  1st  Ses.  p.  required  upon  a  search  warrant,  if  the 
20,  Sec.  640.  goods     are     not     found. — Chipman   v. 

NO  RETURN,  WHEN:    No  return  is       Bates,  15  Vt.  51,  40  Am.  Dec.  663. 

Section  5795.  Officer  to  Gire  Receipt:  When  the  officer 
ikes  property  under  the  warrant,  he  must  give  a  receipt  for  the  prop- 
rty  taken  (specifying  it  in  detail)  to  the  person  from  whom  it  was 
iken  by  him,  or  in  whose  possession  it  was  found ;  or,  in  the  absence 
f  any  person,  he  must  leave  it  in  the  place  where  he  found  the  prop- 
rty. 

1887  R.  S.  Sec.  8402;   1864  1st  Ses.  p.  320.  Sec.  641. 

Section  5796.  Property  liow  Disposed  ofi  When  the 
roperty  is  delivered  to  the  magistrate,  he  must,  if  it  was  stolen  or 
mbezzled,  dispose  of  it  as  provided  in  Sections  5689  to  5694,  in- 
lusive,  of  this  Code.  If  it  was  taken  on  a  warrant  issued  on  the 
rounds  stated  in  the  second  and  third  Subdivisions  of  Section  5784, 
e  must  retain  it  in  his  possession,  subject  to  the  order  of  the  court 

>  which  he  is  required  to  return  the  proceedings  before  him,  or  of  any 
ther  court  in  which  the  offense  in  respect  to  which  the  property  taken 
$  triable. 
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1887  R.  S.  Sec.  8403,  amending  1875  magrlstrate  and  not  in  that  of  the  offl- 

Cr..  Pr.  Sec.  643;   1864  Ist  Ses.  p.  321,  cer;    and  the  claimant  of  the  ticketi 

Sec.  642.  cannot   therefore    maintain   an  action 

RETENTION  BY  MAGISTRATE:  against  the  officer  for  the  return  of  the 
Where  a  police  officer  has  rightfully  tickets;  nor  where  they  are  retained  by 
taken  Into  his  possession,  under  a  the  magistrate,  the  possession  of  such 
search  warrant,  certain  lottery  tickets  tickets  (with  intention  to  sell)  being 
(see  Cal.  Penal  Code,  Sees.  319-326  con-  Illegal,  can  he  complain  that  he  is  de- 
cerning lotteries),  and  brought  them  prlved  of  them  as  his  property  without 
before  the  magistrate  Issuing  the  war-  due  process  of  law. — Collins  v.  Lean, 
rant,  such  tickets  are.  In  law,  in  the  68  Cal.  284,  9  Pac.  173. 
custody  and  under  the  control  of  the 

Section  5797.  Return  or  UTarrant;  The  officer  must 
forthwith  return  the  warrant  to  the  magistrate,  and  deliver  to  him  a 
written  inventory  of  the  property  taken,  made  publicly  or  in  the  pres- 
ence of  the  person  from  whose  possession  it  was  taken,  and  of  the  ap- 
plicant for  the  warrant;  if  they  are  present,  verified  by  the  affidavit 
of  the  officer  at  the  foot  of  the  inventory,  and  taken  before  the  magis- 
trate at  the  time,  to  the  following  effect :  "I,  R.  S.,  the  officer  by 
whom  this  warrant  was  executed,  do  swear  that  the  above  inventory 
contains  a  true  and  detailed  account  of  all  the  property  taken  by  me 
on  the  warrant." 

1887  R.  S.  Sec.  8404;  1864  Ist  Ses.  p.  required  upon  a  search  warrant  If  the 
321,  Sec.  643.  goods     are     not    found. — Chlpman   v. 

NO  RETURN.  WHEN:    No  return  Is      Bates.  15  Vt,  51,  40  Am.  Dec  668. 

Section  5798.  €opy  of  Inrentorjz  The  magistrate  must 
thereupon,  if  required,  deliver  a  copy  of  the  inventory  to  the  person 
from  whose  possession  the  property  was  taken,  and  to  the  applicant 
for  the  warrant. 

1887  R.  S.  Sec  8405;  1864  1st  Ses.  p.  321.  Sec.  644. 

Section  .4799.  Proceedini^s:  If  the  grounds  on  which  the 
warrant  was  issued  be  controverted,  he  must  proceed  to  take  testi- 
mony in  relation  thereto,  and  the  testimony  of  each  witness  must  be 
reduced  to  writing  and  authenticated  by  the  magistrate. 

1887  R.  S.  Sec  8406;  1864  1st  Ses.  p.  321.  Sees.  645,  646. 

Section  5809.  Property  wiien  Restored:  If  it  appears 
that  the  property  taken  is  not  the  same  as  that  described  in  the  war- 
rant, or  that  there  is  no  probable  cause  for  believing  the  existence  of 
the  grounds  on  which  the  warrant  was  issued,  the  magistrate  must 
cause  it  to  be  restored  to  the  person  from  whom  it  was  taken. 

1887  R.  S.  Sec  8407;  1864  Ist  Ses.  p.  320.  Sec  647. 

Section  5801.    Deposition,  etc.,  to  be  Returned:    The 

magistrate  must  annex  together  the  depositions,  the  search  warrant 
and  return,  and  the  inventory,  and  return  them  to  the  next  term  of 
the  court  having  power  to  inquire  into  the  offenses  in  respect  to  which 
the  search  warrant  was  issued,  at  or  before  its  opening  on  the  first  day. 

1887  R.  S.  Sec.  8408;  1864  1st  Ses.  p.  321,  Sec  648. 

Section  5809.  Defendant  to  be  Searched:  When  a 
person  charged  with  a  felony  is  supposed  by  the  magistrate  before 
whom  he  is  brought  to  have  on  his  person  a  dangerous  weapon,  or 

^n^thing  which  m^y  be  used  as  evidence  of  the  commiiiioa  of  tbi 
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,  the  magistrate  may  direct  him  to  be  searched  in  his  presence, 
J  weapon  or  other  thing  to  be  retained,  subject  to  his  order;  or  to 
ler  of  the  court  in  which  the  defendant  may  be  tried. 

{.  8.  Sec  8409;  1864  l8t  Ses.  p.  822,  Sec.  661. 


PROCEEDINGS  AGAINST  FUGITIVES  FROM  JUSTICE. 

tloB  5803.    Rewards  for  ApprehensioB  of  Fuiri- 

The  governor  may  offer  a  reward  not  exceeding  one  thou- 
Dllars,  payable  out  of  the  general  fund,  for  the  apprehension : 
Of  any  convict  who  has  escaped  from  the  State  prison ;  or, 
Of  of  any  person  who  has  committed,  or  is  charged  with  'the 
ssion  of  an  offense  ptmishable  with  death. 


L  S.  Sec.  8416;  1876  Or.  Pr.  Sec. 

IRNOR'S  REWARD:  The  of- 
reward  for  the  arrest  of  a  mur- 
Y  California  Penal  Code,  Sec. 
entical  with  this  section),  does 
ind  to  an  arrest  by  an  officer 
luty  it  is  to  make  it. — Lees  v. 
120  Cal.  262,  40  L.  R.  A.  856.  62 
.  It  is  against  the  sound  public 
tf  the  law  to  allow  an  officer 
an  arrest  to  recive  a  reward 
performance  of  his  duty. — ^Id. 
;  arrest  by  a  police  officer  of 
incisco,  without  a  warrant,  of 
»rer  for  a  crime  committed  In 
county,  is  made  in  the  exercise 
luty  so  as  to  preclude  his  re- 
)f  a  reward  for  making  it. — ^Id. 
officer  may  earn  a  reward  off- 
the  arrest  of  a  criminal,  if  he 
.er  no  obligation  to  perform  the 
because  of  his  official  character. 
I  V.  Kassling,  79  Tex.  141,  11  L. 
)8.    In  a  proceeding  to  compel 

ttoii  S804.  FugitiTCfl:  A  person  charged  in  any  State  or 
•y  of  the  United  States  with  treason,  felony,  or  other  crime, 
jes  from  justice  and  is  found  in  this  State,  must,  on  demand  of 
rcutive  authority  of  the  State  or  Territory  from  which  he  fled, 
vered  up  by  the  Governor  of  this  State,  to  be  removed  to  the 
w  Territory  having  jurisdiction  of  the  crime. 
L  S.  Sec.  8416;  1864  1st  Ses.  p.      tice  within  the  meaning  of  the  same  pro- 


the  payment  of  a  reward  offered  by  a 
governor  for  the  apprehension  of  a  fug- 
itive from  Justice,  the  defense  set  up 
that  before  said  reward  was  offered, 
the  plaintiff  had  apprehended  the  fugi- 
tive, and  that  said  fugitive  had  been 
delivered  and  was  in  Jail  when  the 
proclamation  of  the  reward  was  deliv- 
ered to  the  public  printer  for  publica- 
tion; that,  on  learning  these  facts,  the 
proclamation  was  withdrawn,  and  that 
the  plaintiff  did  not  know  when  he  ap- 
prehended and  delivered  the  fugitive 
that  a  reward  had  been  offered.   Held, 

(1)  that  when  the  proclamation  was 
signed  and .  entered  on  the  executive 
Journal  the  offer  was  complete,  and  that 
those  acts  amounted  to  a  publication; 

(2)  that  as  the  evidence  was  not  clear 
that  the  delivery  to  the  Jailer  was 
made  before  such  signing  and  deliv- 
ery, the  plaintiff  could  recover. — The 
Auditor  V.  Ballard,  9  Bush,  672,  16  Am. 
Rep.  728. 


.  662. 

BUNG  FROM   JUSTICE:"   One 

Btpes  from  prison  before  the  ex- 

of  his  sentence  for  a  crime  of 
e  has  been  convicted,  and  flees 
ler  state,  is  within  the  provis- 
he  United  States  constitution, 
Sec.  2,  that  a  person  "charged 
./1th  •  •  •  crime,"  who  shall 
n  Justice  and  be  found  in  an- 
a.te   shall  be   delivered  up   for 

to  the  state  having  Jurisdie- 
the  crime;  and  a  prisoner  in  a 
tory  who  violates  a  parole  per- 
hlm  to  go  into  one  state,  by  go- 
another,  is  a  fugitive  from  Jus- 


vision. — Drinkall  v.  Spiegel,  68  Conn. 
441,  36  L.  R.  A.  486.  The  term  "flee  from 
justice"  in  this  constitutional  provis- 
ion, includes  cases  where  a  citizen  of 
one  state  commits  a  crime  in  another 
state  and  then  returns  home. — Hess  v. 
Grimes,  5  Kan.  App.  763,  48  Pac.  696. 
The  departure  of  a  purchaser  of  goods 
to  his  home  in  another  state  after  mak- 
ing criminally  false  representations  in 
reliance  on  which  the  goods  were  sub- 
sequently delivered  to  a  common  car- 
rier and  shipped  to  him,  is  a  flight  from 
Justice  within  the  law,  for  which  he 
may  be  surrendered  on  a  requisition. — 
In  re  Sultan,  116  N.  C.  67,  20  S.  E.  376, 
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28  L.  R.  A.  294.  But  a  citizen  resident  charged  with  the  commission  of  an  of- 
of  one  state,  charged  in  a  requisition  fense  against  two  separate  states  or  | 
with  the  constructive  commission  of  territories,  and  is  apprehended  in  one  i 
a  crime  in  another  state,  from  which  in  of  them,  and  the  laws  of  such  state 
fact  he  has  never  fled,  is  not  a  fugitive  or  territory  have  been  put  In  force 
from  justice,  and  the  determination  of  against  him,  it  has  exclusive  Jurisdic- 
the  governor  as  to  the  facts  alleged  tion  until  the  demands  of  its  laws  are 
is  not  conclusive. — Jones  v.  Leonard,  satisfled.  If,  however,  the  governor  ol 
50  Iowa,  106,  32  Am.  Rep.  116.  The  such  state  honors  a  requisition  for  the 
crime  may  be  statutory  and  need  not  prisoner  made  upon  him  by  the  gov- 
be  a  common  law  offense  to  warrant  ernor  of  the  other  state,  and  surrenders 
the  detention  or  surrender  of  a  fugitive  him  to  the  demanding  state,  it  will  op- 
from  Justice,  within  the  meaning  of  the  erate  as  a  waiver  of  the  jurisdiction 
above  mentioned  constitutional  pro-  of  the  asylum  state. — Hess  v.  Grimes, 
vision.— In  the  matter  of  Fetter  (N.  J.),  5  Kan.  App.  763,  48  Pac.  596. 
3  Zabrinskie,  311,  57  Am.  Dec.  382.  FUGITIVTBS  FROM  FOREIGN 
Similarly,  the  term  "other  crime,"  used  COUNTRIES:  By  the  constitution  of 
in  the  provisions  of  the  constitution  the  United  States,  the  federal  govern- 
of  the  United  States,  and  in  the  laws  ment  has  the  exclusive  power  to  regu- 
of  the  United  States  and  of  this  state,  late,  provide  for  and  control  the  surren- 
relative  to  the  surrender  of  fugitives  der  of  fugitives  from  justice  from  for- 
from  justice,  means  any  offense  indict-  eign  countries.  Hence,  the  provisions 
able  by  the  laws  of  the  state  demand-  of  the  New  York  statute  for  such  sur- 
ing  the  surrender. — Brown's  Case,  112  render  are  unconstitutional ;  and  a  war- 
Mass.  409,  17  Am.  Rep.  114.  rant  issued  by  the  governor  in  pursu- 
EXTRADITION  A  WAIVER  OF  JU-  ance  thereof  is  void.— People  v.  CurU^ 
RISDICTION:      Where     a     person     is  50  N.  Y.  321,  10  Am  Rep.  483. 

Section  5805.  Issuins  Warrant:  A  magistrate  may  issue 
a  warrant  for  the  apprehension  of  a  person  so  charged,  who  flees  from 
justice  and  is  found  in  this  State. 

1887  R.  S.  Sec.  8417;   1864  1st  Ses.  p.  322,  Sec.  653. 

Section  5806.  Arrest  of  Person  Charg^ed:  The  pro- 
ceedings for  the  arrest  and  commitment  of  a  person  charged,  are,  in 
all  respects  similar  to  those  provided  in  this  Code  for  the  arrest  and 
commitment  of  a  person  charged  with  a  public  offense  committed  in 
this  State,  except  that  an  exemplified  copy  of  an  indictment  found, 
or  other  judicial  proceedings  had  against  him  in  the  State  or  Territory 
in  which  he  is  charged  to  have  committed  the  offense,  may  be  received 
as  evidence  before  the  magistrate. 

1887  R.  S.  Sec.  8418;   1864  1st  Ses.  p.    322,  Sec.  655. 

Section  5807.  Wlien  and  for  wliat  Time  to  be  Com- 
mitted: If  from  the  examination,  it  appear  that  the  accused  has 
committed  the  crime  alleged,  the  magistrate  by  warrant  reciting  the 
accusation,  must  commit  him  to  the  proper  custody  in  his  county, 
for  such  time,  to  be  si>ecified  in  the  warrant,  as  the  magistrate  may 
deem  reasonable  to  enable  the  arrest  of  the  fugitive  under  the  war- 
rant of  the  executive  of  this  State,  on  the  requisition  of  the  executive 
authority  of  the  State  or  Territory  in  which  he  committed  the  offense, 
unless  he  gives  bail  as  provided  in  the  next  Section,  or  until  he  is 
legally  discharged. 

1887  R.  S.  Sec.  8419;  1864  1st  Ses.  p.  322.  Sec.  655. 

Section  5808.     Admission   to  Bail:     The  magistrate  may 

admit  the  person  arrested  to  bail  by  an  undertaking  with  sufficient 
sureties,  and  in  such  sum  as  he  deems  proper,  for  his  appearance  be- 
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im  at  a  time  specified  in  the  undertaking,  and  for  his  surrender 
5St  upon  the  warrant  of  the  governor  of  this  State. 

17  R.  S.  Sec.  8420;  1864  Ist  Sea.  p.  823,  Sec.  666. 

tion  5809.  niasistrate  to  gi^e  IVotification:  Imme- 
'  upon  the  arrest  of  the  person  charged,  the  magistrate  must  give 
thereof  to  the  prosecuting  attorney  of  the  county. 

R.  a  Sec  8421;  1864  Ist  Ses.  p.  328,   Sec.    657. 

tioB  5810.    Duty  of  Prosecatteg   Attorney:     The 

uting  attorney  must  immediately  thereafter  give  notice  to  the 
ive  authority  of  the  State  or  Territory,  or  to  the  prosecuting  at- 
or  presiding  judge  of  the  court  of  the  city  or  county  within  the 
or  Territory,  having  jurisdiction  of  the  offense,  to  the  end  that 
and  may  be  made  for  the  arrest  and  surrender  of  the  person 
id. 

R.  S.  Sec.  8422;  1864  Ist  Ses.  p.  323,  Sec  658. 

tioii  5811.    Person    Arrested,  when    Discharg^ed: 

erson  arrested  must  be  discharged  from  custody  or  bail,  unless, 
the  expiration  of  the  time  designated  in  the  warrant  or  under- 
,  he  is  arrested  under  the  warrant  of  the  governor  of  this  State. 

R.  S.  Sec.  8423;  1864  1st  Ses.  p.      extradition  proceedings  based  upon  an 


c.  659. 

JISITION  WARRANT:  The  act 
ivernor  in  issuing  a  warrant  of 
1  on  requisition  for  a  fugitive  is 
elusive  on  the  courts  of  the  fact 

had  the  necessary  papers  duly 
icated  before  him.  Moreover, 
ts  filed  with  the  governor  of  a 
id  sent  by  him  with  the  demand 

surrender  of  a  fugitive  to  the 
)r  of  another  state  can  not  be 
red,  if  they  are  not  certified  to 
lentic  and  are  not  recited  in  or 

obtain  the  warrants  for  extra- 
-Ex  parte  Hart,  63  Fed.  Rep. 
It.  R.  A.  801.  A  warrant  issued 
governor  of  a  state  for  the  ap- 
ilon  of  a  fugitive  from  another 
dclted  that  the  demand  of  the 
>r  of  the  latter  state  was  accom- 
by  the  necessary  complaint,  In- 
on,  aflEldavits  and  warrants, 
?  that  the  person  demanded 
larged  with  the  crime  as  repre- 
>y  the  demanding  governor;  that 
fied  from  Justice,  and  taken  ref- 
the  former  state;  and  that  said 
were  certified  by  the  demand - 
vemoT  to  be  authentic.  Held, 
e  warrant  sufllciently  appeared 
been  issued  on  proper  evidence, 
trte  Lewis,  79  Cal.  95,  21  Pac.  553 
>n  who  has  been  convicted  in  a 
jurt,  within  the  Jurisdiction  of 
he  had  been  brought  only  by 

tioB  5819.    magistrate    to     Retum    Proceediiigs, 

c:      The  magistrate  must  return  his  proceedings  to  the   next 
t  court  of  the  county,  which  must  thereupon  inquire  into  the 


afl^davit  which  falsely  alleged  that  he 
had  fied  from  that  state,  in  which  state 
he  had  never  been,  will  be  released  on 
habeas  corpus. — State  of  Tennessee  v. 
Jackson,  36  Fed.  Kep.  258,  1  L.  R.  A. 
370.  An  affidavit  accompanying  a  re- 
quisition which  merely  states  that  the 
aflfiant  "has  reason  to  believe  and  does 
believe"  that  the  petitioner  embezzled 
or  fraudulently  converted  to  his  own 
use  the  property  mentioned,  is  insuffi- 
cient for  the  governor's  warrant  of  ar- 
rest as  a  fugitive  from  Justice,  in  that 
it  is  not  positive  in  its  charge. — Ex 
parte  Spearse,  88  Cal.  640,  26  Pac.  608. 
REVOCATION*  OF  WARRANT:  The 
governor  of  a  state  has  the  right  to 
revoke  his  warrant  for  the  surrender  of 
an  alleged  fugitive  from  Justice,  at  any 
time  before  he  is  taken  out  of  the  state, 
and  if  it  appears  that  the  governor's 
warrant  has  been  revoked,  the  prisoner 
must  be  discharged  on  habeas  corpus, 
nor  can  the  ground  of  the  governor's 
revocation  be  inquired  into  on  the  latter 
proceeding. — Nisbet  v.  Toole  (Minn.), 
38  L.  R.  A.  224.  If  the  warrant  for  the 
surrender  of  a  fugitive  from  Justice  Is 
obtained  in  a  case  in  which  it  should 
not  have  been  issued,  the  governor  may 
revoke  it,  whether  issued  by  himself 
or  by  his  predecessor. — Work  v.  Cor- 
rlngton,  34  Ohio,  St.  64,  82  Am.  Rep. 
345. 


424 


FUGITIVES  FROM  JUSTIGB. 


Oh.  ooxxiyiu 


cause  of  the  arrest  and  detention  of  the  person  charged,  and  if  he  is 
in  custody,  or  the  time  for  his  arrest  has  not  elapsed,  it  may  discharge 
him  from  detention,  or  may  order  his  undertaking  of  bail  to  be  can- 
celled, or  may  continue  his  detention  for  a  longer  time,  or  readmit 
him  to  bail,  to  appear  and  surrender  himself  within  a  time  to  be  speci- 
fied in  the  under  taking. 

1887  R.  S.  Sec.  8424;  1864  1st  Ses.  p.  323,  Sec.  660. 

Section  5813.  Fiifitiire«  from  this  State,  Accounti, 
by  whom  Audited:  When  the  governor  of  this  State,  in  the 
exercise  of  the  authority  conferred  by  Section  2,  Article  IV,  of  the 
Constitution  of  the  United  States,  or  by  the  laws  of  this  State,  de- 
mands from  the  executive  authority  of  any  State  or  Territory  of  the 
United  States,  or  of  any  foreign  government,  the  surrender  to  the 
authorities  of  this  State,  of  a  fugitive  from  justice,  who  has  been 
found  and  arrested  in  such  State,  Territory,  or  foreign  government, 
the  accounts  of  the  person  employed  by  him  to  bring  back  such  fugi- 
tive, must  be  audited  by  the  Board  of  Examiners  and  paid  out  of  the 
State  treasury. 


1887  R.  S.  Sec.  8425;  1899  5th  Ses.  p. 
12.  Sec.  2,  p.  24,  Sec.  3. 

PROSECUTION  ON  DIFFERENT 
CHARGE:  One  brought  from  another 
state  by  requisition  may  be  arrested  for 
a  crime  committed  before  he  left  the 
state,  although  It  Is  not  the  crime  with 
which  he  was  charged  when  he  was  ex- 
tradited.—Williams  V.  Weber.  1  Colo. 
App.  191.  28  Pac.  21.  The  right  to  try 
a  criminal  In  a  state  to  which  he  has 
been  surrendered  by  another  state  In 
extradition  proceedings  Is  not  limited 
to  the  offense  specified  In  the  requisi- 
tion.— Commonwealth  v.  Wright,  158 
Mass.  149,  19  L,  R.  A.  206.  Further, 
upon  the  surrender  of  a  fugitive  from 
Justice  by  one  state  to  the  state  de- 
manding his  return  In  pursuance  of  na- 
tional law,  he  may  be  tried  In  the  state 
to  which  he  Is  returned  for  any  other 
offense  than  that  specified  in  the  requi- 
sition for  his  rendition,  without  first 
having  an  opportunity  to  return  to  the 
state  from  which  he  was  extradited; 
and  In  so  trying  him  against  his  objec- 
tion, no  right,  privilege,  or  immunity 
secured  to  him  by  the  constitution  and 
laws  of  the  United  States  is  thereby  de- 
nied.—Lascelles  V.  State  of  Georgia,  148 
U.  S.  537,  37  L#.  Ed.  549.  Moreover,  one 
who  by  interstate  rendition  proceedings 
is  brought  to  one  state  from  another 
state  or  territory  as  a  fugitive  from 
Justice  Is  not  exempt  from  civil  prose- 
cution while  detained  In  the  former 
state  under  such  proceedings. — Reld  v. 
Ham  (Minn.),  21  L.  R.  A.  232.  And 
where  a  person  has  been  extradited 
from  a  foreign  country  on  a  criminal 
charge,  held,  that  he  was  subject  to  ar- 
rest on  civil  process  before  he  could 
return.— Adrlance  v.  Lagrave,  59  N.  Y. 


110,  17  Am.  Rep.  317.  The  weight  of  au- 
thority seems  to  be  with  the  cases 
above  cited,  but  to  the  contrary,  see 
State  V.  Hall,  40  Kan.  338,  19  Pac.  918: 
Ex  parte  McKnlght.  48  Ohio  St  588,  14 
L.  R.  A.  128;  In  re  Relnitz,  39  Fed.  Rep. 
204,  4  L.  R.  A.  236;  Moletor  v.  Sinnen,  76 
Wis.  308,  7  L.  R.  A.  817.  But  a  fugitive 
from  Justice  who  waives  the  necessity 
of  requisition  papers,  and  submits  to 
an  arrest  upon  a  warrant  and  to  be 
brought  back  to  the  state  from  which 
he  has  fied.  Is  deemed  to  come  back 
voluntarily  Into  the  Jurisdiction,  and 
may,  on  arrival  there,  be  prosecuted 
for  another  offense  than  that  described 
In  the  warrant  and  to  respond  to  which 
he  has  agreed  to  return. — State  v.  Mc- 
Naspy,  58  Kan.  691,  38  L.  R.  A.  756, 50 
Pac.  895.  In  the  supreme  court  of  the 
Territory  of  Washington,  fraud  seems 
to  have  been  regarded  as  the  Important 
element  In  this  question,  that  court 
holding  that  In  the  case  of  interstate 
extradition,  a  prisoner  extradited  upon 
a  certain  charge  may  be  tried  for  a 
slightly  different  offense,  there  being 
nothing  to  suggest  fraud  In  the  procur- 
ing of  the  extradition. — Hariand  v.  Ter- 
ritory, 3  Wash.  131,  13  Pac.  453. 

KIDNAPPING  FUGITIVES:  Where 
one  is  charged  with  crime  in  Dllnois 
and  brought  thither  on  a  requisition, 
held,  immaterial  that  he  had  ben  for- 
cibly and  Illegally  brought  to  Califor- 
nia from  a  foreign  country. — Ker  v. 
People,  110  ni.  627,  61  Am.  Rep.  706, 
Similarly,  where  a  felon. convict  flees 
into  another  state  to  avoid  the  execu- 
tion of  his  sentence,  and  is  pursued 
and  brought  back,  although  in  an  il- 
legal manner,  he  will  still.  In  the  state 
from  which  he  fled,  be  liable  to  pun- 
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ishment  for  his  previous  offense. — State  EIx  parte  McCabe,  46  Fed.  Rep.  368,  12 
V.  Smith  (S.  C.  ),  1  Bailey's  Law,  283,  L.  R.  A.  589.  A  soverelgrn  state  has  The 
19  Am.  Dec.  679.  right  to  surrender  to  a  friendly  nation 
INTERNATIONAL.  EXTRADITION:  an  offender  against  the  laws  of  the  lat- 
The  existence  of  an  international  ter,  whatever  may  be  the  difference  of 
treaty  between  the  United  States  and  opinion  In  regard  to  its  obligation  so  to 
the  Hawaiian  Islands  does  not  prevent  do. — In  the  Matter  of  Fetter  (N.  J.),  3 
the  surrender  by  either  of  a  person  Zabriskie,  311,  67  Am.  Dec.  282.  By  the 
charged  with  a  crime  not  enumerated  Constitution  of  the  United  States,  t^e 
in  the  treaty. — Ex  parte  Foss,  102  Cal.  federal  government  has  the  exclusive 
347,  L.  R.  A.  693,  36  Pac.  669.  The  power  to  regulate,  provide  for  and  con- 
law  of  nations  does  not  require  the  sur-  trol  the  surrender  of  fugitives  from 
render  of  a  fugitive  from  justice.  Justice  from  foreign  countries. — The 
whether  citizen  or  alien,  in  the  absence  People  v.  Curtis,  60  N.  Y.  321,  10  Am. 
of  a  treaty  stipulation  requiring  it.--  Rep.  483. 

Section    5814.      Public  Officers  not  to    Recei¥e    Fee: 

No  compensation,  fee,  or  reward  of  any  kind  can  be  paid  to,  or  re- 
ceived by,  a  public  officer  of  this  State,  or  other  person,  for  a  service 
rendered  in  procuring  from  the  governor  the  demand  mentioned  in 
the  last  Section,  or  the  surrender  of  the  fugitive,  or  for  conveying 
him  to  this  State,  or  detaining  him  therein,  except  as  provided  for  in 
such  Section. 

1887  R.  S.  Seo.  8426.  not  buy  them   for  one   dollar  or  any 

AGREEMENT  WITH  AGENT:    The  other  sum.    Any  agreement  by  an  of- 

position  of  ag:ent  under  the  requisition  fleer  to  take  less  or  more,  or  any  other 

is  an   office  with  its  fees  and  emolu-  sum  than  the  fees  allowed     by     law, 

ments  fixed  by  law.   The  governor  had  would   be    illegal   and   void. — Settle   v. 

the    right    of    appointment    but    could  Sterling,  1  Idaho,  259. 
not  fix  and  terms  as  to  fees.   He  coul>l 

CHAPTER  CCXXXIX. 

DISPOSITION  OF  FINES  AND  FORFEITURES,  COSTS. 

Sc  ction.  Section. 

5815.  Fines  and  forfeitures.                *  5818.  Fines   and    penalties   to   be   paid 

.S816.  Costs    taxed    against    defendant,  into  county  treasury. 

paid  into  county  treasury.  5819.  Fines    collected,    flsh    and    game 

5817.  Fines   collected,   to   be   paid   into  laws,  paid  into  county  treasury. 

county  treasury. 

DISPOSITION   OF   FINES   AND   FORFEITURES,    COSTS. 

Section  5815.  Fines  and  Forfeitures:  Except  in  cases 
wherein  it  is  otherwise  expressly  authorized  by  law,  air  fines  and  for- 
feitures collected  in  any  court  must,  without  any  deduction  of  costs, 
be  paid  into  the  county  treasury  of  the  county  in  which  the  court  is 
held. 

1887  R.  S.  Sec.  8440. 

Section  5816.  Costs  Taxed  Against  Defendant,  Paid 
into  €ounty  Treasury:  At  the  close  of  every  trial  for  any 
offense  against  the  laws  of  this  State,  the  costs  thereof  shall  be  paid 
as  by  law  provided,  hut  by  way  of  indemnity  to  the  county  the 
whole  amount  of  such  costs,  including  the  costs  of  examination  if 
.-nich  shall  have  l)een  hnd,  in  cases  wherein  the  accused  is  convicted 
siiall  be  taxed  a^i^ainst  the  convicted  person,  and  judgment  shall  be 
rendered  accordingly  by  the  court  before  which  such  person  shall  have 
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been  convicted,  and  such  judgment  may  be  enforced  in  the  same  man- 
ner as  judgments  in  civil  cases. 

All  moneys  arising  from  the  satisfaction  of  any  judgment  for  coses 
in  a  criminal  action,  or  from  an  execution  on  any  such  judgment,  shall 
be  apportioned  to  the  general  expense  fund  of  the  year  and  of  the 
county  in  which  such  judgment  was  entered. 

1887  R.  S.  Sec.  8441  and  1899  5th  Ses.  p.  379,  Sec.  4.  • 

Seclion  5817.    Disposilioit  of   Fines  Collected:    One 

half  of  all  fines  collected  for  violating  any  provision  of  this  Code  re- 
lating to  the  protection  of  buffalo  and  bison  must  be  paid  into  the 
county  treasury  for  the  benefit  of  the  common  schools  of  the  county 
wherein  the  offense  was  committed,  and  one-half  to  the  party  or  par- 
ties making  coniplaint  as  prescribed  herein. 

1899  5th  Ses.  p.  295.  Sec.  7;   1897  4th  Statute   relaUng   to  buffalo  and  Bi- 

Ses.  p.  18,  Sec.  7.  son:  Sees.  4837  to  4842  Inclusive. 

Section  5818.  Fines  and  Penalties  to  be  Paid  into 
€oanty  Treasury:  All  fines  and  penalties  accruing  by  reason  of 
the  violation  of  any  statutes  relating  to  marriage  shall  be  paid  into 
the  county  treasury  for  the  use  of  the  common  schools  in  the  county 
where  the  offense  w^as  committed. 

1899  5th  Ses.  p.  280,  Sec.  11;  1895  3rd  Statutes  relating  to  marriage:    avil 

Ses.  p.  170,  Sec.  11.  Code,  Chap.  LXXVL 

Section  5819.  Fines  Collected,  Fish  and  Game 
liaws,  Paid  into  County  Treasury:  All  moneys  recovered 
and  all  fines  collected  under  the  fish  and  game  laws  of  this  State 
shall  be  paid  to  the  treasurer  of  the  county  in  which  the  suit,  action 
or  proceeding  shall  have  commenced,  or  in  which  the  offense  shall 
have  been  committed;  and  the  prosecuting  attorney  or  the  treasurer 
of  said  county,  upon  the  payment  of  any  fine  or  judgment  may  sat- 
isfy the  same  of  record  for  the  State,  one-half  of  such  money,  exclu- 
sive of  costs,  shall  be  paid  to  the  deputy  game  warden,  if  said  fine  be 
recovered  upon  prosecution  procured  by  him,  and  the  other  one-half 
shall  be  paid  into  the  general  school  fund  of  the  county  in  which  such 
fine  was  recovered ;  Provided,  Where  such  prosecution  is  not  procured 
by  such  deputy  warden,  one-half  of  the  finfe,  exclusive  of  costs,  shall 
be  paid  to  the  informer,  and  the  other  one-half  shall  be  paid  into  the 
general  school  fund  of  the  county  in  which  the  prosecution  is  had. 

1899  5th  Ses.  p.  431,  Sec.  28.  Statutes   relating:  to  fish  and  game, 

Sees.  4815  to  4843. 
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TITLE  XXIV. 

PENITENTIARY,  PRISONS  AND  JAILS. 

Chap.  CCXL.     State  Penitentiary. 
Chap.  CCXLl.     County  Jails. 
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CHAPTER  CCXL. 

STATE  PENITENTIARY. 


Section. 

5821.  Convicts  In  Idaho.    Care  of  peni- 

tentiary at  Boise  City. 

5822.  Board  of  state  prison  commission- 

ers; their  duties. 

5823.  Person  convicted  and  sentenced; 

duty  of  sheriff. 
5S24.  Officers   of   penitentiary. 

5825.  Appointment  of  warden. 

5826.  Appointment   of  physician. 

5827.  Meetings  of  board  of  prison  com- 

missioners. 

5828.  Authority    of   board,    convict    la- 

bor,   etc. 

5829.  Improper  conduct  of  warden,  etc. 

5830.  Board  to  examine  witnesses. 

5831.  Members  of  board  to  be  admitted 

to  every  part  of  penitentiary. 

5832.  Rules  for  penitentiary;   by  whom 

made. 

5833.  Warden    to    keep    journal    of    all 

Droceedln^s. 

5834.  Auditing  accounts  of  warden. 

5835.  Rules   for   admission   of   visitors. 

5836.  Yearly    salaries    of    employees. 
6837.  Warden,   duties,   etc. 

5838.  All     transactions     conducted     In 

name  of  warden. 

5839.  Furnishing  penitentiary  with  pro- 

visions. 

5840.  Bills    for    supplies    examined    by 

warden. 

5841.  Statement  to  auditor. 

5842.  Report  to  state  board  prison  com- 

missioners. 

5843.  General  support  of  penitentiary; 

per  capita  allowance. 

5844.  Punishment  of  convict  for  resist- 

ing officer. 

5845.  Convict  unable  to  labor.    Duty  of 

physician. 

5846.  Pestilence  or  contagious  disease. 

removal  of  prisoner. 

5847.  United   States   criminal. 

Section  5830.  Convicts  in  Idalio,  Care  of.  Peniten- 
tiary at  Boise  City:  Tliere  shall  be  continually  maintained,  for 
the  care  and  custody  of  convicts  in  Idaho,  a  penitentiary  at  Boise 
City,  in  Ada  County,  on  the  lands  connected  therewith  and  set  apart 
and  reserved  therefor  and  granted  and  donated  to  the  State  of  Idaho 
by  the  general  government  upon  its  admission  into  the  Union,  wherein 


Section. 

6848.  Warden  to  take  charge  of  prop- 
erty of  convict. 

5849.  Convict  discharged.  Warden  to 
furnish  suit  of  clothes. 

6850.  Each  prisoner  to  occupy  separate 
ceU. 

5851.  Bedding  and  clothing  of  convict. 

5862.  Carrying  writing  or  information 
to  convict. 

5853.  Who  may  vlsUt  penitentiary. 

5854.  Certified   copy   of   sentence.    De- 

livery of. 

5855.  Escape  of  convict;    luty  of  war- 

den. 
6856.  Rewards,   how   paid.* 

5857.  No      spirituous      liquors      to     be 

brought  into  or  upon  premises. 

5858.  Expenses    of    penitentiary,      how 

paid. 

5859.  Officers    exempt    from    jury    and 

military  duties. 
6860.  Office  of  warden  vacant,  deputy 
to  perform  his  duties. 

5861.  All    books,    etc.,    deemed    public 

property. 

5862.  Warden  to  keep  record  of  all  in- 

fractions   of    rules,    etc. 

5863.  Warden  entitled  to  use  of  build- 

ing, ptc. 

5864.  Warden    to   report     monthly     to 

board. 

5865.  Deduction  of  time   for  good  be- 

havior. 

5866.  Charge    of    misconduct.     Loss    of 

deduction. 

5867.  Separate    sentences. 

5868.  Expiration   of   sentence,    warrant 

of  discharge. 

5869.  Purchase  of  books  for  state  pris- 

oners. 

5870.  Warden  to  report. 

5871.  Warrant  each  year. 
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must  be  confined  for  reformation  and  punishment,  and  employed  at 
hard  labor,  all  offenders  convicted  and  sentenced  according  to  law  to 
imprisonment  in  the  State  prison ;  and  all  persons  convicted  of  crime 
against  the  laws  of  this  State  and  sentenced  to  confinement  in  the 
State  prison,  must  be  sentenced  to  hard  labor  during  the  term 
of  their  confinement,  and  must  perform  such  labor  under  such 
rules  and  regulations  as  may  be  prescribed  by  the  board  of  State 
prison  commissioners;  and  they  may  make  regulations  for  working 
prisoners  outside  of  the  prison  walls  between  sunrise  and  sunset 

1899  5th  Ses.  p.  13,  Sec.  1;   1891  1st  punishable    by    imprisonment    in    Uie 

Ses.  p.  21,  Sec.  1,  and  1887  R.  S..  Sec.  state    penitentiary,    has    not   been  re- 

8500;  1881  p.  303,  Sec.  1.  pealed  or  modified  by  subsequent  legis- 

SENTENCE:    The  provisions  of  Sec-  latlon. — In  re  Corcoran  (Idaho),  69  Pac 

tion   8600,   Rev.    St.   providing   for  the  18. 
sentence  of  person  convicted  of  crimes 

Section  5831.  Board  of  State  Prison  Commissionen, 
their  Duties:  It  shall  be  the  duty  of  the  board  of  State  prison 
commissioners  either  by  direct  expenditure  or  by  contract  with  a  re- 
sponsible person  or  persons  to  provide  for  the  care,  maintenance  and 
employment  of  all  inmates  confined  or  that  may  hereafter  be  con- 
fined in  the  State  penitentiary.  Provided,  Said  employment  shall  be 
within  the  limits  of  said  penitentiary  grounds.  If  such  board  shall 
provide  by  contract  for  the  care,  maintenance  and  employment  of  the 
inmates  of  said  penitentiary,  authority  on  behalf  of  the  State  is  hereby 
vested  with  a  majority  of  the  members  of  said  board  to  make  and  sign 
said  contract  and  in  such  manner  as  shall  in  their  judgment  appear  to 
be  for  the  best  interests  of  the  State,  to  arrange  all  the  necessary  details 
thereof,  including  the  cost  per  diem  to  the  State,  the  terms  and  time  of 
payment,  and  the  appointment  and  compensation  of  the  warden  and 
employes:  Provided,  That  no  contract  shall  be  let  to  perform  any 
labor  which  will  conflict  with  any  existing  manufacturing  industries 
in  the  State. 

Said  board  shall  have  the  power  to  make  contract  with  the  lowesc 
responsible  bidder,  and  shall  have  the  privilege  of  rejecting  any  and 
all  bids,  and  any  such  contract  entered  into  shall  provide  that  the  dis- 
cipline of  the  convicts  shall  be  under  the  control  of  said  board  and 
the  warden.  And  no  contract  shall  be  made  which  shall  in  any  wise 
abridge  or  deprive  the  convicts  of  any  privileges  granted  by  law. 

1899  5th  Ses.  p.  13,  Sec.  2;   1893  2nd   Ses.  p.  155,  Sec.  2. 

Section  5833.  Person  Convicted  and  Sentenced. 
Duty   of  Sheriff:     When  any  person  is  convicted  in  any  court  of 

this  State,  and  sentenced  to  imprisonment  in  the  State  prison,  or  to 
suffer  the  death  penalty,  the  sheriff  of  the  county  in  which  such  con- 
viction shall  have  been  had,  shall  immediately,  upon  passing  of  sen- 
tence, notify  the  warden  of  the  State  prison,  that  persons  are  in  his 
custody  waiting  transportation  to  the  State  prison.  Such  notice  shall 
be  sent  by  telegram  or  teleplione  if  possible,  directly  from  the  place  of 
conviction,  but  if  there  be  no  telegraphic  communication  between  the 
place  of  conviction  and  Boise  City,  then  such  notice  shall  be  sent  by 
letter  to  the  nearest  telegraph  or  telephone  station  having  conununi- 
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cation  with  said  city  and  transmitted  from  such  station  by  telegi'apli 
or  telephone  to  said  warden.  Immediately  upon  receipt  of  such  notice, 
the  warden  of  the  State  prison  shall  forthwith  dispatch  one  or  more 
guards  as  may  be  necessary  from  said  prison  to  the  place  where  such 
convicted  person  is  detained,  to  secure  and  convey  such  convicted  per- 
son to  the  State  prison.  Such  guards  shall  have  authority  to  demand 
and  receive  the  convicted  person  and  the  .certified  copy  of  judgment 
from  the  sheriff,  and  immediately  upon  the  delivery  of  such  convicted 
person  to  him,  the  said  guard  shall  convey  such  convicted  person  to 
the  State  prison  and  deliver  him  into  the  custody  of  the  warden 
thereof:  Provided,  That  the  judge  of  the  court  in  which  any  person 
is  convicted  may,  by  order  duly  made,  direct  the  sheriff  of  the  County 
in  which  a  term  of  court  is  being  held,  to  withhold  the  notice  herein 
provided,  until  the  last  day  of  the  then  current  term  of  said  court,  if 
such  judge  has  reason  to  believe  that  more  than  one  person  will  be  con- 
victed at  said  term. 

1899  5th  Ses.  p.  341,  amendingr  act  on  an  amendment  of  laws  of  1887  R.  S. 
p.  800;   1897  4th  Ses.  p.  26,  which  was       Sec.  8504. 

Section  5833.  Officers  of  Penitentiary:  The  officers  of 
the  penitentiary  shall  consist  of  one  warden,  who  shall  be  the  prin- 
cipal keeper  of  the  penitentiary ;  one  deputy  warden,  who  shall  be  the 
chief  turnkey  and  clerk  and  bookkeeper  of  the  penitentiary,  both  of 
whom  shall  reside  at  the  penitentiary ;  one  physician,  and  such  number 
of  assistant  keepers  and  guards  as  the  warden  and  board  of  State 
prison  commissioners  shall  deem  requisite. 

1899  5th  Ses.  p.  14.  Sec.  3;    1891  1st  Ses.  p.  22,  Sec.  3. 

Section  5834.  Appointment  ot  UTarden:  The  warden 
shall  be  appointed  by  the  board  of  State  prison  commissioners.  He 
must  execute  an  official  bond  in  the  sum  of  ten  thousand  dollars,  with 
at  least  two  good  and  sufficient  sureties,  to  the  full  penalty  of  said 
bond,  to  be  approved  by  the  Gpvernor,  and  shall  hold  his  office  dur- 
ing the  pleasure  of  the  board. 

1899  5th  Ses.  p.   14,  Sec.  4;    1891   1st  Ses.  p.  22,  Sec.  4. 

Section  5835.  Appointment  of  Physician:  The  phy- 
sician shall  be  api>ointed  by  the  board  of  State  prison  commissioners, 
and  shall  hold  his  office  during  the  pleasure  of  said  board.  The  deputy 
warden,  the  assistant  keepers  and  the  guards  shall  be  appointed  by  the 
warden,  with  the  assent  of  the  board,  and  shall  hold  their  offices  dur- 
ing the  pleasure  of  the  warden. 

1899  5th  Ses.  p.  14.  Sec.  5;    1891   1st   Ses.  p.  22,  Sec.  5. 

Section  5836.  meetings  of  Board  ot  Prison  Commis- 
sioners: The  board  of  prison  commissioners  shall  meet  quarterly 
and  shall  inquire  into  and  examine  all  matters  connected  with  the  gov- 
ernment, discipline^  and  ix)Hce  of  the  penitentiary,  the  punishment  nnd 
employment  of  the  prisoners  confined  therein,  and  they  may,  fn)m 
time  to  time,  require  reports  from  the  warden  as  to  any  ^nd  ^\\  gf  saj4 
matters. 

1188  Btb  ftl.  p.  U,  Sto,  6:  1881  lit  8ei.  p.  88,  fltoo,  6, 
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Section  5837.  Authority  of  Board,  Convict  LalMr, 
etc:  The  bcxird  shall  have  authority  to  use  the  labor  of  the  convicts 
in  the  erection  of  a  wall  around  the  penitentiary  buildings  and  grounds 
and  in  the  construction  of  irrigating  and  water  ditches  for  the  purpose, 
of  bringing  water  u])on  said  penitentiary  grounds  as  in  the  opinion  of 
said  board  may  be  necessary  for  the  proper  cultivation  of  said  grounds, 
and  in  making  such  other  improvements  and  repairs  to  said  buildings 
and  grounds  as  they  may  deem  proper  and  necessary,  and  in  the  per- 
formance of  any  labor  in  and  about  or  in  connection  with  the  said  pen- 
itentiary and  penitentiary  grounds  or  lands  or  works  necessary  for 
the  improvement  thereof. 

1899  5th  Sea.  p.  433,  amending  laws  of        p.  22,  Sec.  7. 
1899  5th  Ses.  p.  14,  Sec.  7:  1891  1st  Ses. 

Section   5838.      Improper  Conduct  of  UTarden,  etc: 

They  shall  inquire  into  any  improper  conduct  alleged  to  have  been 
committed  by  the  warden  or  any  other  officer  of  the  penitentiary,  and 
for  that  purpose  the  chairman  of  the  board  has  power  to  issue  sub- 
poenas to  compel  the  attendance  of  witnesses  and  the  production  of 
papers  and  writings  before  them,  in  the  same  maner  and  with  like  ef- 
fect as  in  case  of  arbitration. 

1899  5th  Ses.  p.  14,  Sec.  8:    1891  1st  Ses.  p.  22,  Sec.  8. 

Section  5839.      Board  to  Examine  l¥itnefises:      The 

board  may  examine  any  witnesses  who  appear  before  them,  on  oath, 
to  be  administered  by  the  chairman  of  the  board,  or,  in  his  absence,  by 
any  other  member  of  the  board. 

1899  5th  Ses.  p.  14,  Sec.  9;   1891  1st   Ses.  p.  23,  Sec.  9. 

Section  5830.  members  of  Board  to  be  admitted  to 
Every  Part  of  Penitentiary:  The  warden  and  other  offi- 
cers of  the  penitentiary  at  all  times  shall  admit  the  board,  or  either 
of  them,  into  every  i)art  of  said  penitentiary;  exhibit  to  them,  or 
either  of  them,  on  demand,  all  the  books,  papers,  accounts  and  writings 
pertaining  to  the  penitentiary  or  to  do  the  business,  government, discip- 
line or  management  thereof,  and  render  them  every  other  facility  in 
their  power  to  enable  them  to  discharge  their  duties  under  this  Chapter. 

1899  5th  Ses.  p.  14,  Sec.  10:  1891  1st  Ses.  p.  23,  Sec.  10. 

Section  5831.  Rales  tor  Penitentiary,  by  IVhoiii 
made:  It  shall  be  the  duty  of  the  State  prison  commissioners,  in 
connection  with  the  warden,  to  make  and  adopt  such  general  niles 
and  regulations  for  the  government  and  discipline  of  the  prison  as 
they  may  consider  ex])C(Hent,  and  from  time  to  time  to  change  nnd 
amend  the  same  as  circumstances  may  require.  In  making  such  mles 
and  regulations  they  shall,  as  far  as  practicable  and  consistent  with 
the  discipline  of  the  prison,  adopt  such  as  shall  in  their  judgment  best 
conduce  to  the  reformation  of  convicts.  A  printed  copy  of  the  n.^e? 
and  regulations  shall  be  furnished  to  every  officer  and  giiard  at  the 
time  he  is  appointed,  and  so  much  thereof  as  relates  to  the  duties  nnd 
obligations  of  the  convicts  shall  be  hung  up  in  a  conspicuous  p^ace  in 
each  cell  and  shop. 

1899  5th  Ses.  p.  14,  Sec  11:  1891  Ist    Ses.  p.  iZ,  Sec.  11. 
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Section  5839.  l¥arden  to  Keep  Journal  of  all  Pro- 
ceedings: The  warden  or  deputy  warden  shall  keep  a  daily  jour- 
nal of  all  proceedings  of  the  penitentiary,  in  which  he  shall  note  all 
infractions  of  the  rules  and  regulations  of  the  penitentiary  by  any 
officer  or  guard  thereof,  and  also  any  infraction  of  the  rules  and  regu- 
lations of  the  penitentiary  by  any  prisoner,  naming  him  and  specifying 
the  offense,  and  also  what  punishment  (if  any)  was  inflicted,  which 
journal  shall  be  laid  before  the  board  at  every  stated  meeting,  and  at 
every  special  meeting  when  demanded. 

1899  5th  Ses.  p.  15,  Sec.  12;   1891  Ist  Ses.  p.  23,  Sec.  12. 

Section  5833.     Auditing  Accounts  of  IVarden:     The 

board,  on  the  first  Monday  of  December,  annually,  shall  audit,  cor- 
rect and  settle  the  accounts  of  the  warden  with  the  penitentiary  and 
the  State  for  the  year  ending  on  the  last  day  of  November  preceding, 
and  make  report  of  the  same  to  the  governor,  which  report  must  env 
brace  and  exhibit  all  particulars  necessary  to  give  the  governor  a  full 
imderstanding  of  the  fiscal  year,  and  all  other  matters  pertaining  to 
the  management  of  the  prison ;  and  they  shall,  at  the  same  time,  fur- 
nish an  estimate  of  the  probale  income  and  expenses  of  the  penitentiary 
for  the  ensuing  year. 

1899  5th  Ses.  p.  15,  Sec.  13:  1891  1st  Ses.  p.  23,  Sec.  13. 

Section  5834.    Rules  tor  Admission  of  Visitors:     It 

shall  be  the  duty  of  the  board  of  State  prison  commissioners  to  estab- 
lish rules  for  the  admission  of  visitors  to  the  penitentiary,  and  they 
may  prescribe  a  certain  sum,  not  to  exceed  twenty-five  cents,  to  be 
charged  each  individual  admitted  for  each  admission.  The  warden 
shall  provide  suitable  tickets  of  admission,  and  keep,  or  cause  to  be 
kept,  a  record  in  the  daily  journal  of  the  number  of  visitors  admitted; 
and  there  shall  be  appropriated,  quarterly,  out  of  the  fees  received  from 
visitors,  or  from  other  funds  of  the  library,  a  sum  not  less  than  twenty- 
five  dollars,  to  be  ex|>ended  in  the  purchase  of  books,  papers,  and 
periodicals  for  the  use  of  the  prison  library. 

1899  5th  Ses.  p.  15,  Sec.  14;   1891  1st  Ses.  p.  24,  Sec.  14. 

Section  S83S.  Yearly  Salaries  of  Kmplojrees:  There 
shall  be  paid  to  the  officers  and  employees  of  the  penitentiary  the  fol- 
lowing yearly  salaries  and  compensations,  to-wit :  To  the  warden,  not 
to  exceed  the  sum  of  twelve  hundred  dollars. 

To  the  deputy  warden,  not  to  exceed  the  sum  of  ten  hundred  dollars 
and  board  and  quarters  as  provided  in  Section  5862. 

To  the  physician  and  assistant  keeper  and  guards,  such  sums  as  the 
board  of  prison  commissioners  deem  proper  and  just:  Provided, 
That  the  board  of  prison  commissioners  shall  not  pay  the  guards  and 
keepers  more  than  seventy-five  dollars  per  month  and  board. 

1899  5th  Ses.  p.  15,  Sec.  15:   1893  2nd       Ses.  p.  24,  Sec.  15. 
Se8.  p.  156,  amendlnj?  laws  of  1891  1st 

Section  5836.  l¥arden,  Duties,  etc:  The  warden  shall 
attend  constantly  at  the  penitentiary.  He  shall  exercise  general  super- 
vision over,  and  give  necessary  directions  to,  the  keepers  and  guards ; 
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examine  whether  they  have  been  vigilant  in  the  discharge  of  their  re- 
spective duties;  examine  daily  into  the  health  of  the  prisoners,  and 
take  charge  of  the  real  and  personal  estate  belonging  to  or  connected 
with  the  penitentiary. 

1899  5th  Ses.  p.  15,  Sec.  16;  1891  1st  Ses.  d.  24,  Sec.  16. 

Seclion  S837.  All  Transactions  Conducted  in  Name 
of  IVarden:  All  the  transactions  and  dealings  of  the  prison 
shall  be  conducted  in  the  name  of  the  warden,  who  shall  be  capable 
in  law  of  suing  and  being  sued  in  all  courts  and  places  in  all  matters 
concerning  the  said  prison  by  his  name  of  office,  and  by  that  name  he 
is  hereby  authorized  to  sue  for  and  recover  all  sums  of  money  or  any 
property  due  from  any  person  to  any  former  warden  of  said  prison, 
or  to  the  people  of  the  State,  on  account  of  said  penitentiary. 

1899  5th  Ses.  p.  15,  Sec.  17;  1891  1st  Ses.  d.  24.  Sec.  17. 

Section  5838.  Furnishinf;^  Penitentiary  with  Pro- 
Tisions,  etc:  No  officer  or  employee  of  the  penitentiary  shall  be 
interested  directly  or  indirectly  in  contracts  for  furnishing  such  pen- 
itentiary with  provisions,  clothing  or  other  articles  to  be  used  in  any 
manner  by  the  inmates  or  for  the  use  of  the  institution.  Nor  shall  any- 
or  either  of  such  officers  be  concerned  in,  or  interested  in  any  manner 
in  contracts  for  buildings  of  any  kind  connected  with  the  penitentiary, 
or  for  materials  to  be  used  in  any  such  buildings,  or  in  any  contract  for 
the  labor  of  any  convict.  Nor  shall  any  officer  or  employee  be  per- 
laitted  to  receive  in  any  way  any  perquisites  for  themselves,  families, 
or  any  compensation  or  reward  from  any  contractor  or  employee  or 
other  person.  Should  any  officer  or  employee  violate  or  wilfully  or 
negligently  fail  to  observ-e  the  provisions  and  prohibitions  of  this  Sec- 
tion, he  shall  be  at  once  dismissed  from  office  by  the  board  of  com- 
missioners ;  and  further,  upon  conviction  of  such  violation  by  a  court 
of  competent  jurisdiction,  he  shall  be  fined  a  sum  not  exceeding  one 
thousand  dollars  and  not  less  than  one  month's  pay.  and  shall  forfeit 
his  interest  in  any  and  all  contracts  or  rewards  which  he  may  have 
received  or  agreed  to  receive  in  violation  of  the  provisions  of  this 
Section. 

1899  5th  Sos.  p.  ir>.  Sec.  18;    1R91   1st   Ses.  p.  25,  Sec.  18. 

Section  5839.  Rills  for  Snpplics  Examined  by  l¥ar- 
den:  The  warden  must  take  bills  of  the  quantity  and  prices  of  sup- 
plies furnished  for  the  prison  at  the  time  they  are  delivered,  and  shall 
at  once  submit  same  to  the  denuty  warden,  who  shall  comnare  the  bills 
with  the  articles  delivered  and  check  off  same.  If  the  bills  are  correct, 
the  warden  must  certify  by  sijcfnin.sf  each  bill,  and  the  deputy  warden 
must  enter  them,  with  date,  in  a  book  kept  for  that  purpose.  In  like 
manner  bills  shall  be  taken,  certified  and  entered  for  all  services  ren- 
dered for  the  prison,  includincr  officers,  gfuards  and  keepers.  If  any 
bills  be  found  incorrect,  the  deputy  warden  shall  omit-to  enter  the'n. 
and  shall  immediately  gfive  notice  to  the  warden,  that  the  error  niav  be 
corrected. 

18H  6tli  Set.  p.  16.  8eo.  If;  im  Ut   Sei.  s>.  26,  8eo.  20. 
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Section  ffSlO.  Sfatement  to  Auditor:  The  warden  r>ball, 
annually,  on  the  last  day  of  November  of  each  year,  close  his  accounts, 
and  on  or  before  the  third  of  December  next  thereafter  render 
to  the  state  auditor  a  full  and  true  account  of  all  moneys  received  by 
him  and  of  all  moneys  expended  by  him  on  account  of  the  prison,  with 
sufficient  vouchers  therefor,  which  account  shall  be  duly  verified  by 
the  warden. 

1899  5th  Sea.  p.  16,  Sec.  20;  1891  1st  Sea.  p.  2G.  Sec.  21. 

Portion  5841.  Report  to  Slate  Board  Prison  rom- 
misMionemi:  He  shall,  annually,  on  or  before  the  third  day  of  De- 
ccniber.  in  each  year,  make  and  deliver  to  the  bonrd  of  Sr^te  prison 
commissioners,  a  report  exhihitiuj?  a  comnlete  and  detailed  «t?*ement 
of  the  transactions  of  the  penitentipry  during^  the  year  nrecedinor  i  'l 
stating^  the  number  of  convicts  confined  therein  and  all  other  matters 
relating  to  the  same  and  management  thereof. 

1899  5th  Ses.  p.  16.  Sec.  21:   1S91  Ist  Ses.   p.   26,   Sec.  22. 

Section  JS^43.  General  if>9iipport  orPenilentinry;  per 
Capita  Allowance:  The  general  support  of  the  penitei'tiary, 
including  food,  clothing,  bedding  and  all  sunnlies  for  the  use  of  vhe 
prison,  including  salaries  of  officers  and  employees,  and  all  other  cv.- 
penses  connected  therewith,  shall  not  exceed  eighty-five  cents  per  d^y 
for  each  convict :  Provided,  That  all  exnenses  for  nermancnt  renairs 
and  improvements  or  the  expenses  of  officers  in  brineing  nrisoners  to 
the  penitentiary,  and  all  extraordinary  exnenses  made  with  the  con- 
sent and  advice  of  the  board  of  commissioners,  shall  not  be  included 
in  this  limit  of  expense  per  canita.  All  such  exnenses  shall  be  kept  in 
detail,  under  a  separate  head,  in  the  prison  books,  and  shall  so  a^near 
in  all  financial  reports  of  the  commissioners  and  warden:  Provided, 
That  no  labor  of  convicts  shall  be  charged  to  this  account. 

1899  6th  Ses.  p.  16.  Sec.  22;  1891  1st  Ses.  p.  26.  Sec.  23. 

Section  S843.  Pnnifiliment  of  ConTict  for  Renifttirir 
Oflicer:  If  any  convict  resist  the  authority  of  any  officer,  keeper, 
or  guard  of  the  penitentiary,  or  refuse  to  obey  any  lawful  command, 
then  such  convict  shall  be  at  once  taken  to  his  cell  and  his  case  re- 
ported without  delay  to  the  warden,  who  may  authorize  such  ptmish- 
mcnt  under  the  prison  rules  as  will  in  his  oninion  fit  the  case.  If  any 
convict  threaten  personal  injury  to  any  officer,  keener  or  guard,  or 
make  such  demonstrations  as  may  reasonably  lead  the  officer,  keener 
or  guard  to  believe  his  life  or  the  life  of  any  convict  in  daneer,  or  if 
any  prisoner  acts  in  a  manner  which  may  lead  the  officer,  keener  or 
guard  to  believe  he  is  attemnting  to  escane,  then  such  officer,  keener 
or  eitard  may  proceed  forthwith  to  use  any  weanon  he  may  have  ro 
enforce  obedience,  and  if  in  so  doing  any  convnct  shall  be  neces^^arily 
wounded  or  killed,  the  officer  or  assistants  are  justified  and  sh-'ll  be 
held  guiltless:  Provided,  That  no  punishment  shall  ever  be  inflicterl 
cxcent  solitary  confinement  on  bread  and  water,  or  by  wearing  ball 
and  chain  attached  to  one  leg. 

Itll  Sth  Set.  p.  16,  Sec  23;  1891  Ist  Ses.  p.  27,  Sec  24. 

SB 
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Section  5844.  CodtIcIs  Unable  to  Labor,  Duty  of 
Physician:  It  shall  be  the  duty  of  the  physician  to  attend  at  all 
times  to  the  wants  of  sick  convicts,  to  prescribe  medicine  and  diet  for 
them.  When  any  convict  shall  claim  to  be  unable  to  labor  by  reason 
of  sickness,  the  warden  shall  refer  the  case  at  once  to  the  physician, 
and  shall  be  guided  by  his  opinion.  He  shall  examine  the  cells  of  the 
convicts  and  all  the  sanitary  arrangements  of  the  prison,  the  food  and 
clothing  of  the  convicts  once  a  week,  and  shall  make  a  general  report 
of  same  at  each  quarterly  meeting  of  the  board  of  commissioners.  He 
shall  enter  in  the  daily  journal  of  the  prison  the  nai?ies  or  numbers  of 
all  convicts  placed  under  his  care,  stating  the  disease  with  which  each 
is  afflicted.  He  shall  also  record  the  death  of  any  convict  in  said  jour- 
nal, stating  name,  age,  time  and  cause  thereof,  and  he  shall  embody  a 
statement  relative  to  these  matters  in  his  quarterly  report  to  the  board 
of  commissioners. 

1899  6th  Ses.  p.  17,  Sec.  24;  1891  Ist  Ses.  p.  27,  Sec  25. 

Section  5845.  Pestilence  or  Contagious  Diseafr^,  Be- 
moTai  ot  Prisoner:  In  case  any  pestilence  or  contagious  disease 
breaks  out  among  the  convicts  in  the  penitentiary,  the  board  and  war- 
den may  cause  such  convicts  to  be  removed  to  some  secure  and  suitable 
place  where  such  sick  shall  receive  all  necessary  care  and  medical  at- 
tendance. 

1899  5th  Ses.  p.  17,  Sec.  25;  1891  Ist  Sea.  p.  27,  Sec.  26. 

Section  5846.  United  States  Criminal:  The  warden 
shall  receive,  safely  keep,  and  subject  to  the  discipline  of  the  peniten- 
tiary any  criminal  convicted  of  any  crime  against  the  United  States, 
and  sentenced  to  confinement  therein  by  any  court  of  the  United  States 
sitting  within  this  State,  until  such  sentence  is  executed,  or  until  such 
convict  is  discharged  by  due  course  of  law ;  the  United  States  support- 
ing such  convicts  and  paying  the  expenses  of  executing  such  sentence. 

1899  5th  Ses.  p.  17.  Sec.  26;  1891  1st  Ses.  p.  28,  Sec.  27. 

Section  5847.  l¥arden  to  Take  Charge  of  Proprrtf 
of  ConTict:  He  shall  take  charge  of  any  property  that  convicts 
may  have  at  the  time  of  entering  the  penitentiary,  and  if  the  same  is 
of  the  value  of  five  dollars  or  more,  may  sell  the  same,  with  the  con- 
sent of  the  convict,  and  place  the  proceeds  at  interest  for  the  benefit 
of  such  convict  or  his  representatives  when  he  may  leave  the  peni- 
tentiary, keeping  a  correct  account  of  such  property  and  the  proceeds 
thereof. 

1899  5th  Ses.  p.  17,  Sec.  27;  1891  1st  Ses.  p.  28,  Sec  28. 

Section  5848.  Convict  Discharged,  TTarden  to  Far- 
nisb  Suit  of  Clothes:  When  any  convict  is  discharged  from  the 
prison,  the  warden  shall  furnish  such  convict  with  a  decent  suit  of 
clothing  (if  he  is  not  already  provided  for)  at  the  expense  of  the  State 
and  shall  pay  such  convict,  from  any  funds  belonging  to  the  peniten- 
tiary, a  sum  not  exceeding  ten  dollars,  and  shall  deliver  to  said  convict 
any  property  received  from  him  which  has  not  been  disposed  of  accord- 
ing to  law. 

1899  6th  Set.  p.  17.  See.  S3:  1891  lit    Sea.  p.  27,  See.  tK 
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Section  ff849.  Each  Prisoner  lo  Occupy  Separnte 
Cell:  When  there  are  cells  sufficient,  each  prisoner  shall  be  confined 
in  a  separate  cell. 

1899  5th  Sea.  p.  17.  Sec.  29:  1891  Ist  Ses.  p.  28,  Sec.  30. 

Secflon  5850.    Beiiding    and    Cioliiinir    of    ConTicI: 

The  clothing  and  bedding  of  the  convicts  shall  be  of  coarse  materia!.. 
and  they  shall  be  supplied  with  a  sufficient  quantity  of  substantial, 
wholesome  food. 

1899  5th  Ses.  p.  18,  Sec.  80;  1891  Ist  Ses.  p.  38,  Sec.  31. 

licclion  5851.  Carrying?  IVrilin^  or  Intormalinn  fo 
Conirict,  or  Urom:  No  person  shall,  without  the  consent  of  the 
warden,  bring  or  carry  out  any  writing  or  any  information  to  or  from 
any  convict. 

1899  5th  Sea.  p.  18,  Sec.  81;  1891  Ist  Ses.  p.  28,  Sec.  32. 

Accflon  5859.     Who    may    TlMt    Penilenliary:      The 

followinqf  persons  shall  be  allowed  to  visit  the  penitentiary  during:  the 
regular  hours  prescribed  by  the  warden  for  the  admission  of  visitors: 
State  officers,  members  of  the  legislature  and  regular  ordained  minis- 
ters of  the  gospel,  for  the  purpose  of  holding  religious  services  and 
ministering  to  the  spiritual  wants  of  the  prisoners,  but  no  other  person 
shall  go  within  the  walls  of  the  penitentiary  without  the  special  per- 
mission of  the  warden  or  board. 

1899  5th  Ses.  p.  18,  Sec.  32;   1891  1st  Ses.  p.  28,  Sec.  33. 

Secfion  5853.     Cerfifird  Copy  of  Scnirnce,   DriiTory 

of:  When  any  convict  is  delivered  to  the  warden  the  officer  having 
such  prisoner  in  charisre  shall  deliver  to  the  warden  a  certified  copy  of 
the  sentence  received  by  such  officer  from  the  clerk  of  the  court  where 
such  convict  was  tried,  and  shall  take  from  the  warden  a  certificate  of 
the  delivery  of  such  convict,  and  such  certified  copy  of  the  sentence 
shall  be  evidence  of  the  fact  therein  contained. 

1899  5th  Ses.  p.  18,  Sec.  33;  1891  1st  Ses.  p.  18,  Sec.  34. 

Section  5854.     Escape  of  ConcicI:  Duly  of  l¥ardcn: 

When  any  convict  escapes  from  the  penitentiary  the  warden  shall  use 
all  proper  means  for  the  apprehension  of  such  convict.  For  this  pur- 
pose the  board  of  State  prison  commissioners  may  offer  a  reward  not 
to  exceed  five  hundred  dollars. 

1899  5th  Ses.  p.  18,  Sec.  34;  1891  1st  Ses.  p.  29,  Sec.  85. 

Section  5855.  Reirardfl,  hoir  Paid:  All  rewards  and 
other  sums  of  money  to  be  paid  for  advertising  any  convict,  shall  be 
approved  by  the  board  of  examiners,  and  upon  such  approval  the  audi- 
tor shall  draw  his  warrant  on  the  State  treasurer. 

1899  5th  Ses.  p.  18.  Sec.  35;  1891  Ist  Ses.  p.  29,  Sec.  36. 

Seclion  5856.  IVo  Apirilnons  liiqiiors  lo  be  nronfi^lit 
Into  or  Upon  PremiMCs:  No  spirituous  or  fermented  liquors 
shall,  tinder  any  pretense  whatever,  be  brought  into  or  upon  the  prem- 
ises of  the  prison,  except  by  the  direction  of  the  prison  physician. 

ItH  5th  Ses.  p.  18.  Sec  86;  1891  1st  See.  p.  29.  Sec  39. 
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Section  5857.    Expenses  of  Penitentiary,  how  Paid: 

The  State  auditor  is  authorized  and  required  to  draw  his  warrant  on 
the  State  treasury  for  such  sums  as  the  board  of  State  prison  comniis- 
sioners  may  from  time  to  time  direct,  for  defraying  the  proper  and 
necessary  expenses  of  the  prison. 

1899  6th  Sea.  p.  18,  Sec.  37;  1891  Ist    Ses.  p.  28,  Sec.  40. 

Seclion  5858.  Officers  Exempt  fVom  Jury  and  mili- 
tary Duties:  The  warden,  the  deputy  warden,  the  physician,  the 
assistant  keepers  and  guards  shall  be  exempt  from  military  and  jury 
duties  while  actually  employed  by  the  State  as  such  officers. 

1899  6th  Ses.  p.  18,  Sec.  38;  1891  Ist  Ses.  p.  29.  Sec.  41. 

Section  5859.  Office  of  l¥arden  Tacant,  Depnly  to 
Perform  liis  Duf ies:  Whenever  there  is  a  vacancy  in  the  office 
of  warden,  or  the  warden  is  temporarily  absent,  all  the  duties  of  the 
warden  shall  devolve  upon  and  be  performed  by  the  deputy  wardeu 
until  the  vacancy  is  filled  or  the  warden  returns,  but  in  no  case  shall 
the  warden  and  deputy  warden  be  absent  at  the  same  time. 

1899  6th  Ses.  p.  18,  Sec  39;   1891  Ist  Ses.  p.  29,  Sec  42. 

Section  5860.  All  Booths,  etc.,  Deemed  Public 
Properly:  All  books,  accounts,  documents,  registers  and  reports 
shall  be  deemed  public  property,  and  the  warden  shall  preserve  at  least 
one  copy  of  each. 

1899  5th  Ses.  p.  18.  Sec  40;  1891  Ist  Ses.  p.  30.  Sec  48. 

Section  5861.  l¥arden  to  Keep  Record  of  all  Tb- 
f  racf  ions  of  Rtilen,  etc.:  The  warden  shall  cause  to  be  kept  a 
record  of  each  and  all  infractions  of  the  rules  by  convicts  and  discipline 
therefor,  with  the  name  of  the  convict  offending  and  the  date  and 
character  of  each  offense,  which  record  shall  be  placed  before  the  board 
of  State  prison  commissioners  at  each  regular  meeting  of  the  board. 

1899  6th  Ses.  p.  18.  Sec  41;  1891  1st  Ses.  p.  80.  Sec  44. 

Section  5869.  l¥arden  Enlilled  to  Use  ofthe  Bniid- 
ing,  etc.:  The  warden,  at  the  expense  of  the  State,  shall  be  entitled  to 
the  use  of  the  building  or  quarters  set  apart  and  designated  by  the 
board  of  State  prison  commissioners  as  the  warden's  quarters,  and 
shall  be  entitled  to  necessary  fuel,  lights  and  food  for  himself,  wife 
and  children,  and  shall  render  an  itemized  account  of  the  expenses 
chargeable  to  the  warden's  quarters  and  submit  such  account  to  the 
board  of  prison  commissioners  at  the  regular  meetings  of  the  board, 
together  with  his  other  accounts  and  reports;  Provided,  That  if  the 
warden  does  not  occupy  said  building  with  his  family,  the  same  may 
be  occupied  by  the  deputy  warden  and  his  family. 

1899  5th  Ses.  p.  18.  Sec  42;  1891  1st  Ses.  p.  80.  Sec  45. 

Section  5863.    l¥arden  to  Report  monthly  to  Boiiril: 

The  warden  shall,  on  the  first  Wednesday  of  each  month,  make  a  com- 
plete detailed  report  to  the  board  of  State  prison  commissioners,  show- 
ing the  whole  number  of  prisoners  confined  in  said  prison  on  the  first 
day  of  the  preceding  month,  the  number  received  during  the  month, 
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the  number  whose  terms  expired  during  the  month,  the  number  par- 
doned during  the  month,  the  number  escaped  and  still  at  large,  the 
number  escaped  and  recaptured,  the  number  died  (if  any)  during  the 
month,  and  the  number  in  prison  on  the  last  day  of  the  month.  He 
shall,  also,  at  the  same  time,  make  a  detailed  statement  of  all  receipts, 
showing  the  source  from  which  the  same  was  derived,  and  all  expendi- 
tures, with  the  proper  vouchers  for  each  item,  the  same  to  be  kept  on 
51e  by  the  board  and  embraced  in  their  annual  report  to  the  Governor. 
A.11  certificates  certified  to  by  the  warden  on  account  of  the  expendi- 
tures for  care  and  custody  of  prisoners  shall  be  certified  by  at  least  two 
members  of  said  board  before  the  auditor  shall  issue  his  warrant  upon 
the  treasury  for  the  payment  of  the  same. 
1819  6th  Ses.  p.  19,  Sec  43;  1891  Ist  Sea.  p.  80,  Sec.  46. 

Section  5864.  Deduclion  ot  Time  for  Good  Be- 
biaTior:  Every  convict  imprisoned  in  the  State  prison  who  has  no 
infraction  of  the  rules  and  regulations  of  the  penitentiary  recorded 
against  him,  and  who  performs  the  duties  assigned  to  him  in  an  or- 
derly and  peaceful  manner,  must  be  allowed,  as  a  commutation  of  his 
sentence,  a  deduction  of  one  month  for  the  first  year,  two  months  for 
the  second  year,  three  months  for  the  third  year,  four  months  for  the 
fourth  year,  five  months  for  the  fifth  year,  and  six  months  in  each  of 
the  remaining  years  of  said  term.  But  if  any  convict  escapes,  or  at- 
tempts to  escape,  from  any  prison,  or  commits  an  assault  upon  his 
keeper  or  any  foreman,  officer  or  convict,  or  otherwise  endangers  life, 
he  forfeits  any  and  all  deductions  from  the  time  of  his  sentence  to 
which  he  may  have  been  entitled  before  the  commission  of  such  offense, 

1899  6th  Ses.  p.  19.  Sec.  44;  1891  Ist  Ses.  p.  80,  Sec.  47. 

Section  ff865.  Cliarge  or  iflisconduct,  Lorn  or  Deduc" 
tion:  Whenever  a  charge  of  misconduct  shall  be  sustained  by  the 
warden  and  the  board  of  prison  commissioners  at  their  first  meeting 
after  said  charge  or  charges  shall  have  been  recorded  by  the  warden 
or  his  deputy  against  a  prisoner,  he  shall  lose  the  deduction  of  time 
specified  in  Section  5864,  but  he  may  regain,  by  continuous  good  con- 
duct thereafter,  a  deduction  of  time  not  exceeding  seventy-five  per 
centum  of  said  time  specified  in  Section  5864,  and  as  much  less  as  the 
warden  and  the  board  may  certify  to,  as  a  suitable  reward  for  good 
conduct. 

1899  6th  Sea.  p.  19,  Sec  46;  1891  Ist  Ses.  p.  81,  Sec  48. 

Seetion  5866.  Separate  Sentences:  For  the  purpose  of 
commutation,  whenever  any  convict  has  been  committed  under  sev- 
eral convictions  with  separate  sentences,  they  must  be  construed  as  one 
continuous  sentence. 

1887  R.  S.  Sec.  8507;  1885  p.  162,  Sec.  3. 

Section  5867,  Eipiration  of  Sentence,  TTarrant  of 
Discbarge:  The  Governor  shall,  upon  the  expiration  of  the  sen- 
tence of  any  convict  as  commuted  in  Sections  5864  and  5865  imme- 
diately issue  his  warrant  for  the  discharge  of  said  convict. '  Said  war- 
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rant  shall  in  all  cases  restore  the  prisoner  to  civil  rights,  the  same  as 
though  a  pardon  had  been  issued. 

1899  6th  Ses.  p.  19,  Sec.  46;  1891  Ist  Ses.  p.  31,  Sec.  49. 

Section  5868.  Purchase  of  Books  Tor  State  Pritoa- 
er«:  That  the  sum  of  seventy-five  dollars  per  annum  be  appropri- 
ated out  of  any  moneys  in  the  State  treasury,  not  otherwise  appropri- 
ated, to  the  warden  of  the  State  prison  of  the  State  of  Idaho,  to  pur- 
chase suitable  books  for  a  library  for  the  use  of  the  prisoners  in  said 
prison. 

1887  R.  S.  Sec.  8510. 

Section  5869.     UTarden  to   Report:      The  warden  to  r^ 

port  to  the  Governor  thirty  days  before  the  meeting  of  the  legislature, 
the  number  and  kinds  of  books  purchased  each  year,  and  the  prices 
paid  therefor,  the  condition  of  the  library,  and  the  effect  upon  the  con- 
duct, mental  improvement  and  morals  of  the  prisoners  by  reason  of  the 
establishment  of  such  library. 

1887  R.  S.  Sec.  8511. 

Section  5870.  IVarrant  Each  Year:  The  State  auditor 
is  authorized  to  draw  his  warrant  on  the  treasurer  for  the  sum  of 
seventy-five  dollars  each  year  in  favor  of  the  warden  of  the  prison,  and 
the  treasurer  is  required  to  pay  the  same  out  of  any  funds  not  other- 
wise appropriated. 

18:7  R.  S.  Sec.  8512. 
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Section  5871.  Coimly  Jails,  by  Whom  Kept,  Pur- 
pose ol:  The  common  jails  in  the  several  counties  of  this  State  are 
kept  by  the  sheriffs  of  the  counties  in  which  they  are  respectively  sit- 
uated, and  are  used  as  follows : 

1.  For  the  detention-  of  persons  committed  in  order  to  secure  their 
attendance  as  witnesses  in  criminal  cases ; 

2.  For  the  detention  of  persons  charged  with  crime  and  committed 
for  trial. 

3.  For  the  confinement  of  persons  committed  for  a  contempt,  or 
upon  civil  process,  or  other  authority  of  law; 

4.  For  the  confinement  of  persons  sentenced  to  imprisonment 
therein  upon  a  conviction  for  crime. 

1887  R.  S.  Sec.  8525;  1875  p.  546.  Sec.  17. 

Section  5873.      Rooms    Required    in    County    Jaiis: 

Each  county  jail  must  contain  a  sufficient  number  of  rooms  to  allow 
all  persons  belonging  to  either  one  of  the  following  classes  to  be  con- 
fined separately  and  distinctly  from  persons  belonging  to  either  of  the 
other  classes : 

1.  Persons  committed  on  criminal  process  and  detained  for  trial; 

2.  Persons  already  convicted  of  crime  and  held  under  sentence; 

3.  Persons  detained  as  witnesses  or  held  under  civil  process,  or 
under  an  order  imposing  punishment  for  a  contempt ; 

4.  Males  separately  from  females. 

1887  R.  S.  Sec.  8526;  1875  p.  547.  Sec.  19. 

Section  5873.  Prisoners  to  be  Ciassifled:  Persons  coin- 
mitted  on  criminal  process  and  detained  for  trial,  persons  convicted 
and  under  sentence,  and  persons  committed  under  civil  process,  must 
not  be  kept  or  put  in  the  same  room,  nor  shall  male  and  female  pris- 
oners (except  husband  and  wife),  be  kept  or  put  in  the  same  room. 

1887  R.  S.  Sec.  8527;  1875  p.  547,  Sec.  20. 

Section  5874.  Prisoners  Committed  must  be  Actuaily 
Conflnrd:  A  prisoner  committed  to  the  county  jail  for  trial  or  for 
examination,  or  upon  conviction  for  a  public  offense,  must  be  actually 
confined  in  the  jail  until  he  is  legally  discharged;  and  if  he  is  per- 
mitted to  go  at  large  out  of  the  jail,  except  by  virtue  of  a  legal  order  or 
process,  it  is  an  escape. 

1887  R.  S.  Sec.  8528;  1875  p.  549.  Sec.  32.  .  -,-   . 

Section  S875.  Sheriff  must  Receire  Prisoners  Com- 
mitted by  v.  S.  Courts:  The  sheriff  must  receive  and  keep  in  the 
county  jail,  any  prisoner  committed  thereto  by  process  or  order  issued 
under  the  authority  of  the  United  States,  until  he  is  discharged  ac- 
cording to  law,  as  if  he  had  been  committed  under  process  issued  under 
the  authority  of  this  State ;  provision  being  made  by  the  United  States 
for  the  support  of  such  prisoner. 

1887  R.  S.  Sec.  8529;  1875  p.  551,  Sec.41. 

Section  5S70.    Siieriff  Answerable  for  Safe  Keeping: 

A  sheriff  to  whose  custody  a  prisoner  is  committed,  as  provided  in  the 
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last  Section,  is  answerable  for  his  safe-keeping  in  the  courts  of  the 
United  States,  according  to  the  laws  thereof. 

1887  R.  S.  Sec.  8530;  1875  p.  651,  Sec.  42. 

Section  5877.     When  Jail  or  a  Conligaovs  CovBty 

may  be  lined:  When  there  is  no  jail  in  the  county,  or  when  the 
jail  becomes  unfit  or  unsafe  for  the  confinement  of  prisoners,  the  pro- 
bate judge  may,  by  a  written  appointment  filed  with  the  county  re- 
corder, designate  the  jail  of  a  contiguous  county  for  the  confinement 
of  the  prisoners  of  his  county,  or  of  any  of  them,  and  may  at  any  time 
modify  or  annul  the  appointment. 

1887  R.  S.  Sec.  8531;  1875  p.  647,  Sec.  21. 

Section  5878.  Keeper  of  Jail  in  Contiguous  CouDty 
to  Receive  Pritfoucrs:  A  copy  of  the  appointment,  certified  by 
the  county  recorder,  must  be  served  on  the  sheriff  or  keeper  of  the  jail 
designated,  who  must  receive  into  his  jail  all  prisoners  authorized  tobu 
confined  therein,  pursuant  to  the  last  Section,  and  who  is  responsible 
for  the  safe-keeping  of  the  persons  so  committed,  in  the  same  manner 
and  to  the  same  extent  as  if  he  was  sheriff  of  the  county  for  whose  use 
his  jail  is  designated,  and  with  respect  to  the  persons  so  committed  he 
is  deemed  the  sheriff  of  the  county  from  which  they  were  removed. 

1887  R.  S.  Sec.  8532;  1875  p.  547.  Sec.  22. 

Section  5879.     Wlien  Jail  in   Contiguous  County  to 

Cease  lo  be  Used:  When  a  jail  is  erected  in  the  county  for  the  use 
of  which  the  designation  was  made,  or  its  jail  is  rendered  fit  and  safe 
for  the  confinement  of  prisoners,  the  probate  judge  of  that  county  must, 
by  a  written  revocation,  filed  with  the  county  recorder  thereof,  declare 
that  the  necessity  for  the  designation  has  ceased,  and  that  it  is  re- 
voked. 

1887  R.  S.  Sec.  8533:  1875  p.  547,  Sec.  2.^ 

Section  5880.  Prisoners  to  be  Returned  to  Proper 
Cjiinly:  The  county  recorder  must  immediately  serve  a  copy  of 
the  revocation  upon  the  sheriff  of  the  county,  who  must  thereupon  re- 
move the  prisoners  to  the  jail  of  the  county  from  which  the  removal 
was  had. 

1887  R.  S.  Sec.  8534;  1875  p.  548,  Sec.  24. 

Ned  ion  5881.  Prisoners,  RemoTal  of,  in  Case  of  Fire: 

When  a  county  jail  or  a  building  contiguous  to  it  is  on  fire,  and  there 
is  reason  to  apprehend  that  the  prisoners  may  be  injured  or  endan- 
gered, the  sheriff  or  jailer  must  remove  them  to  a  safe  and  convenient 
place,  and  there  confine  them  as  long  as  it  may  be  necessary  to  avoid 
the  danger. 

1887  R.  S.  Sec.  8535;  1875  p.  548.  Sec.25. 

Seel  ion  5883.  Prisoners,  RemoTal  of,  in  Ctese  of 
Pestilence:  When  a  pestilence  or  contagious  disease  breaks  out  in 
or  near  a  jail,  and  the  physician  thereof  certifies  that  is  is  liable  to  en- 
danger the  health  of  the  prisoners,  the  probate  judge  may,  by  a  writ- 
ten appointment,  designate  a  safe  and  convenient  place  in  the  county, 
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or  the  jail  in  a  contiguous  county,  as  the  place  of  their  confinement.  The 
appointment  must  be  filed  in  the  office  of  the  county  recorder  and  au- 
thorize the  sheriff  to  remove  the  prisoners  to  the  place  or  jail  desig- 
nated, and  there  confine  them  until  they  can  be  safely  returned  to  the 
jail  from  which  they  were  taken. 

1887  R.  a  Sec.  8686;  1876  p.  648,  Sec.  28 

Section  5883.    Papcn  ScrTcd  on  Jaiier  tor  Prisoner 

A  sheriff  or  jailer  upon  whom  paper  in  a  judicial  proceeding,  directed 
to  a  prisoner  in  his  custody,  is  served,  must  forthwith  deliver  it  to  the 
prisoner,  with  a  note  thereon  of  the  time  of  its  service.  For  a  neglect 
to  do  so  he  is  liable  to  the  prisoner  for  all  damages  occasioned  thereby. 

1887   R.    S.    Sec.   £687;    1876    p.   648,  Sec.  28. 

Section  5884.  Guard  tbr  Jaii:  The  sheriff,  when  neces- 
sary, may,  with  the  assent  in  writing  of  the  probate  judge,  or  in  a 
city,  of  the  mayor  thereof,  employ  a  temporary  guard  for  the  protec- 
tion of  the  county  jail,  or  for  the  safe-keeping  of  prisoners,  the  ex- 
penses of  which  are  a  county  charge. 

1887   R.   S.   Sec.   8688;    1876   p.   648,  separate  cause  of  action,  and  a  judg- 

Sec  22.  I  ment  obtained  on  one  will  constitute 

COUNTY     CHARGE:     Each     claim  no  bar  to  another  for  the  recovery  of 

presented  to  and  rejected  by  a  board  of  the     others. — Hughes     v.     Mendocino 

supei-visors  constitutes  a  dibtlnct  and  County  (CaL),  4  Pac.  286. 

Section  5885.  Sheriff  to  ReceiTe  all  Persons  Duly 
Coiuuiitted:  The  sheriff  must  receive  all  persons  committed  to  jail 
by  competent  authority,  and  provide  them  with  necessary  food,  clpth- 
ing  and  bedding,  for  which  he  shall  be  allowed  a  reasonable  compen- 
sation to  be  determined  by  the  board  of  commissioners,  and,  except  as 
provided  in  the  next  Section,  to  be  paid  out  of  the  county  treasury. 

1887    R.    S.    Sec    8539;    1876    p.    648,  Sec.  80. 

Seelion  5880.  Prisonem  on  Civil  Proeess,  when  not 
to  be  Received:  Whenever  a  person  is  committed  upon  process  in 
a  civil  action  or  proceeding,  except  when  the  people  of  this  State  are 
a  party  thereto,  the  sheriff  is  not  bound  to  receive  such  person,  unless 
security  is  given  on  the  part  of  the  party  at  whose  instance  the  process 
is  issued,  by  a  deposit  of  money,  to  meet  the  expenses  for  him  of  nec- 
essary food,  clothing  and  bedding,  or  to  detain  such  person  any  longer 
than  these  expenses  are  provided  for.  This  Section  does  not  apply  to 
cases  where  a  party  is  committed  as  a  punishment  for  disobedience  lO 
the  mandates,  process,  writs,  or  orders  of  court. 

1887    R.    S.    Sec.    8640;    1876    p.    649.  Sec.  31. 

Section  5887.     Prisoners  may  be  Required  to  Labor: 

Persons  confined  in  the  county  jail  under  a  judgment  of  imprisonment 
rendered  in  a  criminal  action  or  proceeding,  may  be  required  by  an 
order  of  the  board  of  commissioners  to  perform  labor  on  the  public 
works  or  ways  in  the  county. 

1887    R.    S.    Sec.    8641;    1869    p.    90,  Sec.  1. 

Section  5888.  Rules,  etc..  Tor  the  Perfornianee  of 
lAbor:     The  board  of  commissioners  making  such  order  may  pre- 
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scribe  and  enforce  the  rules  and  regulations  under  which  such  labor 
is  to  be  performed. 

1887  R.  S.  Sec.  8542. 

Section  S889.    Commissioners  to  have  Care  of  Jail: 

The  county  commissioners  must  inspect  the  county  jail,  and  once 
every  three  months,  inquire  into  the  state  thereof  as  respects  the  se- 
curity thereof,  treatment  and  condition  of  the  prisoners,  and  take  all 
necessary  precaution  against  escape,  sickness  or  infection. 

1887    R.    S.    Sec.    8543;    1864    p.    596.   Sec  2. 

Section  S890.  Jailer  to  Return  liist  of  Prisoners, 
wlieu  failure;  Penalty:  Every  jailer,  five- days  prior  to  the 
opening  of  each  term  of  the  district  court,  in  his  county,  must  retuni 
to  the  clerk  of  the  board  of  commissioners  of  his  county  a  certified 
list  of  all  the  prisoners  then  in  his  custody,  with  the  time  and  causes 
of  their  confinement,  and  the  length  of  the  term  for  which  they  were 
committed,  and  he  must  also  return  to  said  clerk,  within  five  days 
after  the  close  of  said  court,  the  name  and  cause,  and  term  of  com- 
mitment of  every  prisoner  committed  during  said  term  of  court;  and 
any  jailer,  who  neglects  to  make  such  return,  for  every  such  neglect 
must  pay  a  fine  not  exceeding  fifty  nor  less  than  twenty  dollars,  tJ 
be  imposed  at  the  next  succeeding  term  of  said  court,  on  information 
of  said  commissioners  of  such  neglect. 

1887  R.  S.  Sec.  8544;  1864  let  Ses.  p.  596.  Sec.  6. 

Section  5891.  Imprisonment  for  Fine:  Whenever 
any  prisoner,  under  conviction  for  any  criminal  oflfense,  is  confined 
in  any  jail  for  non-payment  of  any  fine,  the  district  court,  upon  satis- 
factory evidence  of  such  inability,  may,  in  lieu  thereof,  confine  such 
person  in  the  county  jail  at  the  rate  of  two  dollars  per  day  until  the  fine 
imposed  is  satisfied. 

1887  R.  S.  Sec.  8545;  1864  1st  See.  p.  597,  Sec.  8. 

Section  S893.  Governor  May  Order  RenoiOTal  of 
Prisoners,  when:  Whenever,  from  any  sufficient  cause,  the 
sheriff  considers  it  expedient  that  a  prisoner  be  removed  from  the  jail 
of  his  county,  on  application  in  writing  to  the  Governor  of  the  State, 
by  the  sheriff  and  commissioners  of  such  county,  the  governor  may 
order  such  prisoner  to  be  removed  to  some  other  jail  within  the  State, 
there  to  be  detained  in  the  same  manner  and  by  the  same  process  aS 
in  the  jail  from  whence  they  were  removed,  until  remanded  back,  by 
a  similar  process,  or  discharged  according  to  law. 

1887  R.  S.  Sec.  8546;  1864  1st  Ses.  p.  597,  Sec.  9. 

Seel  ion  S893.     Expense  of  Keepings,   liow  Paid:     All 

the  expense  of  removing  and  maintaining  prisoners,  incurred  under  the 
preceding  Section,  must  be  defrayed  by  the  county  from  which  they 
were  so  removed. 

1887  R.  S.  Sec.  8547:  1864  1st  Ses.  p.  597,  Sec.  10. 

Section  SS94.    Rlaic  Prisoner  Eig^hteen  Years  of  Age: 

Every  male  prisoner,  i8  years  of  age  or  over,  who  shall  hereafter  be 
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legally  imprisoned  in  any  county  jail  upon  conviction  of  misdemeanor, 
shall  be  liable  to  and  snail  be  required  to  perform  manual  labor  in  and 
about  the  jail  or  court  house  of  tne  county,  for  the  betterment,  improve- 
ment, cleanhness  or  maintenance  of  the  jail  or  court  house  or  the 
grounds  upon  which  either  of  the  same  is  located,  not  to  exceed  eight 
hours  for  each  day  of  his  imprisonment,  Sundays  and  legal  holidays 
excepted;  and  such  manual  labor  to  be  so  performed  shall  in  all  cases 
be  taken  and  be  deemed  to  be  included  in  and  a  part  of  all  judgments 
hereafter  given  or  made  directing  the  imprisonment  of  such  persons 
in  a  county  jail. 

1899  6th  Sea.  p.  268.  Sec.  1;  1896  8rd   Ses.  p.  100.  Sec.  1. 

Meclion  5895.    County  CommiMionera  to  make  Rules: 

The  county  commissioners  of  each  county  are  hereby  empowered,  and 
it  is  their  duty,  to  make  orders  and  to  prescribe  proper  rules  and  regu- 
lations, consistent  with  economy  and  the  safe  guarding  of  such  prison- 
ers, for  the  employment  of  all  prisoners  referred  to  in  the  preceding 
Section. 

1899  6th  Ses.  p.  263,  Sec.  2;  1896  8rd  Ses.  p.  100.  Sec.  2. 

Section  5896.    SheriflT  of  Each    County^    Duty:     The 

sheriflf  of  each  county  is  hereby  required,  and  it  is  his  duty  to  faithfully 
observe  and  carry  out  all  the  orders,  rules  and  regulations  of  the  county 
commissioners  of  his  county,  made  or  given  for  the  employment  of 
prisoners  in  his  charge  as  herein  provided. 

1899  6th  Sea.  p.  264.  Sec.  8;  1896  8rd  Ses.  p.  100.  Sec.  & 

Section  5S97.  No  Prisoner  Liable  to  Employment, 
Eiempt:  No  prisoner  liable  to  employment  as  herein  provided  shall 
be  exempt  therefrom  except  by  reason  of  physical  disability. 

1899  6th  Sea.  p.  264.  Sec  4;  1896  8rd  Ses.  p.  100.  Sec.  4. 
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Making  false  statement 4997 

Agent  of  insolvent  bank  receiving  deposits 5015 

Agent  of  private  corporation,  employing  alien  labor. . .     4857 
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AGENT  (Continued). 

Agent  of  savings  bank,  overdrawing  account 5014 

Agent  or  employees  of  any  association,  etc.,  buying,  or 

selling,  or  receiving  for  shipment  any  buffalo  or  bison. .     4838 
Agent  or  owner  refusing  to  give  notice  or  statement  to 

assessor  4793 

Agent  or  owner  of  property  willfully  making  false  state- 
ment to  assessor  of  removal  of  live  stock 4793 

Proof  required  to  convict  of  embezzlement 4971 

Registry,    failing  to   perform   duty    4587 

Registry:  willfully  or  corruptly  permitting  any  person  to 

register,  not  entitled  to  registration 4587 

AIDING  AND  ABETTING. 

Person  to  falsely  register 458S 

ALIBI. 

Evidence  applicable  5457 

ALIEN. 

Agfreement  unlawful  with  emnloyee ^i^fi 

Ground  of  challenee  to  grand  juror 5285 

Violation  of  provisions  of  Sees.  656-657  of  Pol.  Code, 

penalty    4857 

Violation  of  provisions  of  section,  penalty 4859 

Violation  of  provisions  of  sections  638-639  or  640  of  the 

political  code  or  of  this  section 4860 

Who  has  declared  intention  to  become  citizen  of  United 

States,  may  be  employed  to  labor 4857 

ALTERATION. 

Fraudulent,  of  the  value  of  ores  and  bills  of  sale  and  certi- 
ficate of  such  value 5000 

Of  public  record  by  officer 4628 

by  other  than  officer 4629 

AMMUNITION. 

Selliner  to  Indians  4759 

ANIMALS. 

Confining  in  corral  without  proper  food 5062 

Cruelty  to  5062 

Death  from  mischievous 4758 

Failure  to  bury   4731 

Famished,  sale  of 4749 

Having  glanders,  sale  or  exposure  of 4733 

to  be  killed    4734 

Killing,  maiming,  etc 50^; 

Poisoning 5081 

Putting:  dead  in  streets,  etc 4730 

ANNOYANCE.  :     »1 

Damage ;  unequal 4763 

ANSWER. 

On  arraignment 5373 

To  articles  of  impeachment 5173 
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\NY  CLERK  RECEIVING. 

Fine  or  forfeiture  on  judgment,  duty  of 4/88 

\.NY  PERSON. 

Allowing  sheep  to  be  loaded  on  ferry  boat,  etc.,  without 

production  of  certificate  5075 

Not  a  physician  giving  a  prescription  for  liquor  to  evade 

law 4812 

Or  officer  of  election ;  putting  or  permitting  to  be  put  into 

voting  booths,  what 4589 

VPOTHECARY. 

Omitting  to  or  wrongfully  labeling  drugs 4736 

APPEAL. 

Allowable  from  certain  orders    556?; 

Appearance  of  defendant  not  necessary   5580 

Areitment  of   5578 

Bail  on   5644 

Bail   pendinjSf    . ! 5fiv5 

Bv  defendant  to  district  court  from  probate  court,  when  5fi'^2 

Certificate  of  apnellate  court  to  be  filed  5571 

Defendant  may,  from  judgment  in  justice  or  probate  court 

to  district  court 57!^^ 

Defendnnt  need  not  nersonally  annear  in  annelhte  court. .  ^c^o 

Defendant,  when  to  be  discharged  on  reversal  of  judgment  «;^8«; 

Dutv  of  clerks   J^-'^ 

as  to  tran<?rr!pt   5^74 

Dtitv  of  sheriff  or  warden 5^72 

Dismissal  of,  for  irregularity  . . .  | 5^7^ 

for  want  of  return   5576 

Effect  of.  by  the  state 5570 

by  defendant 5571 

Execution,  when  susnended   5573 

Enforcement  of  jnde^ment  after  affirmance 5?^<> 

From    iiidement   includes   what    ^^^^A- 

From  order  made  after  judement k^^^ 

From  order  denying  motion  for  a  new  trial 5^65 

How  taken 55^8,  57.'^3 

How  taken  on  judgment  for  removal  from  office 510^ 

How  taken  to  supreme  court 5568 

JudcfiTient  on   5S8i 

Judqfment  on,  how  entered  and  remitted 5587 

Judgment  to  be  executed  on  affirmance 5S^6 

Judgment  on  may  be  modified 5583 

Jurisdiction  of  appellate  court,  how  exercised 5588,  5563 

May  be  taken  by  the  state,  when 5566 

Notice  of,  how  served 5569 

Number  of  counsel  heard  on  argument 5579 

Papers  transmitted  to  district  court  on 5733 

Papers,  how  designated  on  5564 

Power  of  appellate  court  on , 5583 

10 
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APPEAt  (Confiitued). 

Power  of  appellate  court  after  remittitur     5588 

Qualifications  of  bail 5645 

Right  of  appeal  generally 5563 

Right  of  defendant  to  appear  by  counsel 5580 

Remittitur,  effect  of 5588 

Time  of  5567 

Transcript  on,  what  constitutes 557i 

What  may  be  reviewed  on 5582 

When  jurisdiction  of  appellate  court  ceases 5588 

When  may  be  taken  by  defendant 556^ 

When  may  be  taken  by  state 5566 

When  taken 5567 

When  to  be  heard  and  determined 5577 

Who  may  take 5563 

When  new  trial  to  be  had 5583 

APPEARANCE. 

Of  conxjrations  to  answer  charges 5685 

Of  defendant  admitted  to  bail 5481 

Of  defendant  for  arraisT»nient 5360 

Of  defendant  for  arraienment,  bench  warrant 5.762 

Of  defendatit  on  anpeal  not  required 5i;Ro 

Of  defendant  on  imneachment  not  appearing 5.'^72 

Of  defendant  on  trial,  when  5408 

Of  defendant  to  answer  accusation   5186 

Of  defendant  when  lury  renders  verdict 5404 

Of  witness,  preventing  46^ 

Preventinsr  of  witness,  contempt   4654 

APPLICATION. 

To  hoard  of  nardons,  when  perjury 4647 

APPi^TTATE  COURT. 

Judprnent  of 558i-|;c«^ 

how  entered  and  remitted 5^87 

Presence  of  defendant  not  required  in 5«;Ro 

Reversal  of  judgment  without  orderinir  new  trial,  duty  of  i;c8; 

When  c^overnor  may  require  opinion  of  justices  of s.q^T 

When  lurisdiction  of,  ceases 5588 

APPOINTMENT. 

By  public  officer  for  reward  4600 

Buying,   to  office    4595/ 

Buying  or  selling   4599 

Desienating  jail  of  contiguous  county  for  confinement  of 

persons 5877 

Offering  reward  for  4|-00 

Of  triers,   how    5438 

Receiving,  reward  for 4600 

AQUEDUCTS. 

Destroying  or  injuring 5048 
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RBITRATOR. 

Giving  bribes  to 4612 

Improper  attempts  to  influence 4615 

Misconduct  of   461$ 

Receiving  bribes  by 4613 

Receiving  communication  outside  of  regular  proceeding  4616 
RGUMENT. 

Discretion  of  court  in  limiting 5448 

Of  appeal  5578,  5579,  5580 

On  demurrer  to  indictment  or  information 5383 

Order  of   5448 

To  jury,  number  of  counsel 5450 

RMED  FORCE. 

Bringing  into  state  for  what 4684 

RMS. 

Having  unlawful  possession  of  state  480? 

Sellinisr  to  Indians    4'7Co 

Unlawful! V  selling  arms,  the  property  of  this  state 4805 

RRAIGNMENT. 

Bench  warrant,  by  whom  and  how  issued 5363 

form  of 536^ 

how  served 5366 

when  to  issue   5362 

Defendant,  if  in  custody,  must  be  produced 5361 

when  to  be  released  from  arrest  on  bench  warrant  5365 

when  to  be  present  at 5360 

Directions  in  bench  warrant,  if  offense  bailable %7,6^ 

How  made  5371 

If  for  felony,  defendant  may  be  ordered  into  custody. .  ^'t^A 

defendant  may  be  committed 5369 

Must  be  informed  of  his  rigrhts  on i;370 

Of  defendant  after  indictment  or  information  filed . . .  5369 

for  judgment  

Personal  attendance  of  defendant 5362 

Proceedings  on,  when  defendant  not  indicted  by  true  name  q3'72 

giving  bail  in  another  county !;367 

Second,  after  change  of  venue 5404 

Time  allowed  and  how  defendant  may  answer 5373 

What  sufficient  to  constitute  legal 5371 

RREST. 

By  officer  on  reasonable  cause 5238 

By  private  persons   5239 

By  peace  officers  5238 

By  private  persoa  where  offense  committed  in  his  presence  5239 

By  telegraph 5251 

'certified  copy  filed    5252 

By  verbal  order  of  magistrate 5240 

Citizen  aiding  officer  in  making 4664. 

Q)nductor  or  other  employee,  on  railway  train 5108 
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ARREST  (Continued). 

Counsed  may  visit  person  under 5253 

Defined   523^ 

Distinction  between  power  of  officer  and  of  private  person  5239 

Doors  and  windows  may  be  broken  open 5246 

may  be  broken  open  when 5246-5247 

Duty  of  private  person  making  5249 

Duty  when  made  without  warrant 5250 

Entering  house  to  make 5246 

Fleeing  from   5245 

officer  justified  in  using  force 5245 

Homicide  committed  in  making 4870,  5072-5073 

How  made 5243 

and  what  restraint  allowed   5237 

If  made  on  warrant,  it  must  be  shown 5244 

Immediate  pursuit  5243 

Information  to  be  filed  5250 

Inhumanity  to  person  under 4661 

Jurisdiction  asratnst  principal  not  present    521 1 

Liability  to  private  person  making 52^9 

Making  without  lawful  authority 4660 

Offense  committed  in  presence  of  officer 52.'^? 

Officer  delaying  to  take  prisoner  before  magistrate 4fi«;Q 

Officer  refusing  to  make 461:7 

Officer  arresting  must  not  use  undue  violence 466^ 

Officer  arresting  may  assault  person  attempting  to  prevent  524; 

Officer  making  must  inform  offender  of 5243 

Of  fugitive  from  justice   5805 

Pursuit   5243 

Persons  attempting  to  prevent 5245 

Persons  making,  may  summon  aid 5241 

Private  persons  required  to  assist  officer 5241 

Procuring  warrant  of,  maliciously  46^ 

Refusing  to  aid  officer  in  making 466.4 

Resisting    5245 

Sheriff  or  other  public  officer  may  command  male  citizen 

to  assist  in,  when  5158 

Unlawful  resistance  to 5245 

Warrant  of,  must  issue  when  commission  of  offense  feared  524c 

Wear  on   must  be  taken  from  person  arrested 5248 

What  constitutes   5236 

What  force  may  be  used 5245 

What  required  to  complete 5243 

When  may  be  made 5242 

Where  both  civil  and  criminal  process  issued  for 5256 

see  Bench  Warrant;  examination:  fugitive  from  justice; 
warrant  of  arrest 

see  Warrant  of  Arrest 5^44-5^50 
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lRrest  of  judgment. 

Court  may  cause,  without  motion 5525 

Defendant  may  move  for,  on  what  grounds   5524,5721 

Defendant,  when  to  be  held  or  discharged 5527 

Effect  of   5526 

Motion  in,,  defined,  and  wiien  made 5224 

in  justice's  court 5721 

grounds  for 5723 

Objection  for  jurisdiction,  grounds  for  motion 538^ 

RRIVAL  OF  SHEEP. 

In  county,  owner  must  notify  deputy  inspector 5065 

RSON. 

Burning  defined 4925 

certain  buildings,  punishment  for 5084 

insured  property 4931 

what  sufficient  to  constitute   4925 

Common  law  offense  of 4922 

Defined   4922 

Degrees  of  4927-4928 

Indictment  for 5346 

burning  insured  building 493i>  5346 

Malice  and  intent  inferred  . .  4922 

Night  time  defined *. .  4929 

Ownership  of  building  4926 

Ownership  at  common  law   4926 

Punishment  of 493^^ 

Verdict  of  jury,  need  not  specify  degree,  when 4928 

RT. 

Injuring  works  of   509 1 

S  TO  DEGREE  OF  CRIME. 

Reasonable  doubt    5452 

SSAULT. 

By  administering  drugs 4886 

By  officer,  liability  for 4663 

By  public  officer  under  color  of  authority 4663 

Defined 4896 

Having  deadly  weapon  with  intent  to 4921 

Indictment  for,  when  sufficient 5345 

In  presence  of  court    51 S2 

Other  than  to  commit  murder 4885 

Punishment  of 4S97 

Repulsion  of 5138 

To  inflict  bodily  injury,  name  of  person  injured  in  indict- 

n^cnt  for 5343 

To  intimidate 4887 

With  caustic  chemicals,  etc 4899 

With  cowhide,  whip  or  stick 4887 

With  deadly  weapons 4898 

With  deadly  weapon,  indictment  for,  when  sufficient...  5346 
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ASSAULT  (Continued). 

With  intent  to  murder   •  4883 

to  commit  rape,  robbery,  etc 4884 

to  ccmmit  other  felonies  4885 

ASSAULT  AND  BATTERY. 

Offense  of,  does  not  exist  in  this  state 4900 

ASSAULT  TO  COMMIT  MURDER. 

Administering  poison 4882 

Indictment  for,  when  sufficient 5346 

must  allege,  what   4883 

Instructions  to  jury  on  trial 4883 

Intent  to  be  averred  and  proved 4883 

ASSAULT  TO  COMMIT  RAPE. 

Indictment  for,  when  sufficient 5346 

must  allege,  what 4S84 

ASSESSOR. 

Listing  property  for  less  than  cash  value 4794 

Owner  or  agent  willfully  making  false  statement  to 4793 

Refusing  to  give  list  of  property  to 4789 

ASSIGNMENT. 

By  debtor  to  defraud  creditors 4666 

ASSOCIATION. 

Or  corporation  having  in  possession  buffalo  or  bison,  etc.  4840 

ATTACHING  MARKS. 

Refusal  to  attach  certain  mark  or  label  to  certain  fruit 

shipped   4765 

ATTEMPT. 

To  ascertain  count  bofore  polls  close  by  person  not  an 

officer    4590 

To  commit  crimes,  when  punishable 51 19-5121 

how  punishable 5120-5121 

To  influence  vote  of  elector  prohibited 4585 

To  escape  from  state  prison 4622 

ATTEMPT  TO  KILL. 

By  assault  with  deadly  weapon 4883 

By  poison    4882 

proof  of,  necessary  to  convict 4882 

A 1  TENDANCE. 

Of  witness  may  be  compelled,  damages'. SS92,  5595,  5776 

see  Appearance. 
ATTORNEY. 

Accepting  contingent  fees,  not  guilty  of  maintenance. , .  4671 

Bringing  action  on  forged  note 4937 

Buying  demands  in  suit 4671 

Defending  certain  prosecutions 4672 

Defending  himself 4673 

Guilty  of  embezzlement,  when  4972-4976 
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rrORNEY  GENERAL. 

Governor  may  require  opinion  from 5551 

TTORNEY  PROSECUTING- 

Duty  to  prosecute  assessor,  ^Yhen 4793 

Failing  to  prosecute  assessor,  whtn 4795 

Upon  payment  of  fine,  duty  of 5819 

UCTIONEER  OF  LIVE  STOCK. 

Failing  to  comply  with  Chap.  XVII 5059 

UDITOR. 

Neglect  of  duty  by :• 4797 

UTHORITY. 

Authority — Assaults 4663 

Authority  for  judgment  other  than  death 5545 

Officer  arresting  without  lawlul  authority 4660 

Practicing  pharmacy  without 4735 

B 

Admission  to  5259 

after  conviction  of  felony 5630 

defined 5626 

in  justice's  court 5729 

when  matter  of  right 5629 

Admitting  fugitives  from  justice  to  5808 

Amount  of,  how  fixed 5627 

Application  for 5632 

Before  conviction 5629 

By  whom  taken 5660 

Constitutional  provision  respecting 5628 

Defendant  on,  when  appears  for  trial  may  be  committed  5531 

Deposit  instead  of 5646-5647-5648 

Duty  of  court  as  to 5626 

Excessive,  should  not  be  required 5627 

Exonerated,  when  5647 

Forfeiture  of  undertaking 5652 

Form  of  undertaking  5661. 

on  habeas  corpus 5641 

Habeas  corpus,  for  purpose  of 5758 

How  put  in,  and  form  of  undertaking 5634-5641 

How  to  justify   5636 

Increase  or  reduction  of 5643 

Judge  may  take  on  habeas  corpus  5758 

Justificatio  nof  sureties 5636 

Liability  of  sureties  on  undertaking 5634 

Matter  of  discretion   5632 

May  surrender  defendant  5649 

Money  deposited  instead  of  bail,  when  to  be  refunded. . .  5«;85 

Nature  of  and  for  what  purpose 56.'^t 

Offenses  not  bailable 5628 

On  allowance  of  defendant  to  be  discharged 5637 
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BAIL  {Continued). 

On  appeal   5644-5645 

On  liaueas  corpus    5633-5^^ 

On  order  for  recommitment,  by  whom  taken 5660 

Order  for,  on  commiiment 5271 

how  indorsed   5363 

Order,  indictment  or  information  set  aside 5376 

Pending  appeal 5736 

Proceeumgs  on  giving  in  another  county 53O7 

Quaiiiicaiiuns  of 5645,  5635,  5642,  5063 

Release  of  defendant  on 5637 

Reversal  of  judgment  without  ordering  new  trial,  exonera- 
tion   5585 

Sections  applicable  to  bail    5042 

Taking  of 5627 

To  be  exonerated  after  verdict 5511 

Undertaking  must  state  what 5634 

What  magistrates  may  admit  to 5633 

When  admitted  to    5659 

When  allowed  before  conviction 5629 

When  allowed  pending  appeal 5630 

When  defendant  arrested  on  bench  warrant  entitled  to  be 

released  on   5365 

When  exonerated    5667 

When  judgment  imposes  fine  only 5630 

When  jurisdiction  is  in  another  county,  what 5467 

When  matter  of  discretion,  what  notice  to  be  given 5632 

When  may  be  increased 536S 

When  offense  is  not  capital 5637 

When  offense  is  capital 5639 

When  taken   5626,  5629,  5630 

Who  may  admit  to,  on  appeal 564.^ 

Writ  of  habeas  corpus  for,  for  purpose  of 5757 

see  Security. 

BAILEE. 

Guilty  of  embezzlement,  when 4975 

Taking  property  from,  by  owner  with  intent  to  charge 

larceny 4953 

BALLOTS. 

Altering,  changing,  destroying,  etc 4568,  4571 

Unfolding  or  making  by  election  inspector 547 j 

Unlawfully  deposited    4592 

Willfully  destroying   4582 

BANKS. 

Insolvent ;  receiving  deposits   5015 

Officer  of  insolvent  receiving  deposits 5015 

SavingF ;  overdrawing  account 5014 

BANKER. 

Guilty  of  embezzlement,  when 4974 
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AR. 

Compromise  of  offense  is 5671 

Setting  aside  indictment  or  information,  not 5378 

Sustaining  demurrer  bar  to  indictment  or  information, 

when    5385 

ARRATKY. 

Defined   460 ' 

Indictment  for  must  state  what   4668 

Proof  required   4669 

ASIS  OF  LICENSE. 

Swearing  falsely  to 464S 

\TTERY. 

Delined   4900 

Punishment   of    4901 

Violence  necessary  to  constitute 4000 

\Y. 

Obstructing  navigable 4762 

iARlNG  FIREARMS  BY  INDIANS. 

Bearing  firearms  by  Indians 4853 

iNCH  WARRANT. 

By  whom  and  how  issued 5363 

Defendant  entitled  to  release,  when 5365 

Directions  in,  if  offense  is  bailable 5363 

Form  of   5318,  5364,  5534 

Proceedings  after  arrest  of  defendant 5320 

Proceedings  when  defendant  brought  before  magistrate  of 

another  county 5367 

Service  of 5319,  5535,  5366 

To  issue   5533,  5532 

When  must  issue 53^6,  5362 

When  must  issue  after  judgment 5533 

2TTING  ON  ELECTION. 

On  election 457S 

What  constitutes  4578 

AS. 

Actual,  challenge  for 5435 

Actual,  trial  of  on  challenge 5443 

Challenge  to  juror  because  of 5432 

Challenge  to  panel  on  ground  of 5423 

Implied,  challenge  for 5433 

Of  justice  of  peace,  ground  for  change  of  venue 57^- 

Of  officer  summoning  jury 5423 

GAMY. 

Defined 4697-4698 

Evidence  in  trial  for 5460 

Indictment  for  4697 

Jurisdiction  of  offense 5205 

Marrying  husband  or  wife  to  another 4700 

Proof  of  marriage 5460 
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BIGAMY  {Continued). 

Piuushuieat  of 4699 

BILL. 

Altering  draft  of,  in  legislature 4606 

Altering  enrolled  copy  of 4607 

Falsihcation  of  legislative ^Oo&^ooj 

Making  or  uttering  tictitious 494j 

Making  to  circuiaie  as  money 51U4 

•Presenung  false  to  public  oiiicer  for  payment 459^ 

BILL  Ut  LACtJt'ilOMb. 

Action  of  court  upon,  instructions,  how  shown  in 5519 

Clerk  to  transmit  copy  of 5574 

Contents  of y^i6 

Delmed 5513 

In  wUat  cases  may  be  taken 5513 

May  be  settled  aiter  mouon  for  new  trial 5517 

betiiement  of   5517 

What  to  contain 5516 

When  to  be  settled  and  signed 5514 

BISON  UK  liUtt ALU  HUi^ilNG. 

Ur  chasing  with  dogs 4839-4840 

BOARD. 

Presenting  false  claim  to  for  pajinent 4598 

BOARD  Ut  J^ARDOMt). 

Application  to,  wiien  perjury 4647 

Oi  state  prison  to  reiuna  expense  of  trial  of  escapes 4O27 

BOARD  Ut  brAlE  jeKlbUlN   CUMMibtJiUMLKS. 

May  employ  convicts,  how   5827 

biiail  proviue  place  for  carrying  into  execution  death  pen- 
alty   5561 

BONDS. 

Abstractor :  failing  to  file  5112 

torgery  of  4937 

Liquor,  county  commissioners  knowingly  approving  insuf- 

hcient  bond 4809 

School  trustees  fraudulently  failing  to  pay  money  received 

on,  into 4799 

see  Bail;  security. 

BOOKS. 

Mutilations  of,  by  public  officer ^^2 

Obscene,  etc  ' ^718 

Refusal  of  officer  to  surrender  to  successor 4602 

Stealing  or  mutilating  by  public  officer 4628 

Stealing  or  injuring,  by  person  not  officer 4629 

Warden  to  purchase  books  for  state  prisoners 5868 

See  Evidence;  publication;  records 5457 

BOOTHS. 

Voting,  officer  putting  in  any  placard,  etc 4589 

Removing  or  destroying  supplies,  etc ^cgj 
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lOUNTY. 

Claim  to,  false  affidavit 4685 

RANDS. 

Altering  or  defacing 5049 

Changing 5053 

Disfiguring  with  running  iron 4957 

Indictment  for  altering 5049,  5346 

RIBE. 

Asking  or  receiving 4594 

Defined   4544 

Offering  to  buy  appointment  to  public  office 4599 

Offering  to  executive  officer   4595 

RIBERY. 

Definition  of 4593 

Indictment  for  5346 

Interested  persons  urging  claims  before  legislature  not 

guilty  of 4608 

Juror  or  judicial  officer  receiving  bribe 4613 

Of  elector 4586 

Of  executive  officers    4593 

Of  certain  officers 4675 

Of  electors  4576 

Of  members  of  legislature 4608-4609 

Of  witnesses 4655 

Of  jurors,  judicial  officers,  etc 4612 

Witness  receiving  bribe,  or  offering  to 4656 

RIDGE. 

Burning 5084 

Crossing  toll,  without  paying  toll   503  r 

Destroying  or  injuring 5048 

Injury  to  other   5028 

Injury  to  railroad  5027 

ROKER. 

Making  false  statement 4997 

UFFALO. 

•  Or  bison ;  hunting  or  chasing  with  dogs 4840 

Person  having  in  possession  any  part  of 4841 

Taking  and  having  in  possession,  etc 4837,  4838,  4839, 4840 

UGGERY. 

See  Crime  against  nature 4702 

Uil.DING. 

Burning  certain,  punishment  for 5084 

Defined   4923 

Inhabited,   defined    4924 

Ownership  of,  in  case  of  arson 4926 

Using  gunpowder  in  destroying  or  injuring 5086 


430  -         INDEX 

BURDEN  OF  PROOF. 

When  shifts  on  trial  for  murder 5459 

BURGLARIOUS  TOOLS. 

In  defendant's  possession,  when  admissible  in  evidence..  5457 

BURGLAR'S  TOOLS. 

Having  guilty  possession  of 4936 

BURGLARY. 

Burglarious  tools,  evidence  of 4936 

Defined 4932 

Degrees  of   4933 

el'lect  of  division  into 4933 

Essential  elements  of   4932 

Indictment  for 5346 

charges  but  one  offense 5341 

should  allege  what 4932 

Jurisdiction  of  indictment  for,  in  certain  cases 5206 

Punishment  of  4934 

BURNL\G. 

Burning,  etc 5037 

Defined 4925 

Extent  of  to  constitute  arson 4925 

Insured  building,  indictment  for 5346 

Insured  property   4931 

Of  bridges    5084 

Of  certain  buildings,  how  punished 5084 

BUTTERINE. 

Or  oleomargarine,  selling  or  keeping  for  sale. 4743 

BUYJNG  DEMANDS. 

In  suit  by  attorney 4671 

G 

CALENDAR. 

Clerk  of  court  to  prepare 5410 

Order  of  disposing  of  issues  on 5411 

CAMP  MEETINGS. 

Selling  liquors  at 4706-4707 

CANAL. 

Injuring  or  destroying  5048 

Or  ditch,   damaging,   etc .  5044 

CANDIDATE  VOTED  FOR. 

Divulging  name  of  elector  voting  for 4591 

CANDIES. 

Adulteration  of 4745-474^ 

CARD  OF  INSTRUCTION. 

To  electors ;  tearing  down 4583 

CARIBOU. 

Moose;  killing,  ensnaring,  etc 4815-4821 

CARNAL. 

Abuse  of  children   ^ggo 
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::arrter. 

Embezzlement  by .  4972 

CARS. 

Or  switch ;  lock  keys,  simulating 5036 

Running"  freight  before  passenger 47S6 

see  Railroads,  Sees.  5 107-5 109. 

:asks.     • 

Stamping  falsely   5006 

:ash  value. 

Assessor  h'sting  property  for  less 4794 

HATCHING  FISH. 

Except  for  breeding  between  certain  dates 4^:^6 

Or  killing  certain  fish,  etc 483s 

:attle. 

Altering  brands  of   5049 

Slaufyhterinjr  more  than  half  a  mile    from  corral  or  house  50^0 

CERTAIN  OFFICERS.  ^   '      ^^^ 

Refusing  to  pay  over  moneys,  etc 4783-^'^^^ 

:erttficate.  ^ 

Carryinsr  on  insurance  business  without ^  4804 

From  demity  inspector — transporting,  etc.,  without 507; 

Given  falsely  bv  public  officer 4^77 

^Tqkine  of.  when  deemed  complete   4640 

Of  anneal,  stavs  when  filed   5^71 

Of  health  of  sheen 5o6«5 

Of  license,    falsely  claiminsr  same 4743 

Of  m?^5^istrates  on  depositions 56^:^ 

Of  nomination,  destroying 4CP2 

m^^kine^  fnlse  oath  to 4?R3 

supnressine 4^82 

swenrine  falselv  to 4^82 

Of  officer  to  falsify  jury  list 463^ 

:hatxenge. 

Cause  of,  to  panel  of  grand  jury 52R4 

to  grand    luror    5285 

how  stated    54^:; 

Decision  upon,  to  grand  jury 5287 

Decision  of  court  to  be  entered 5442 

Defendants  must  join  in 541?; 

Defendant  to  be  informed  of  his  right  to 5425 

Definition  and  division  of 5414 

Denial  of,  how  made,  and  trial  of 5422 

Effect  of  allowing,  to  grand  jury  panel 528S 

to  grand  juror    5289 

Evidence  on  trial  of 5422 

Exemptions  not  ground  of 5434 

Examination  of  juror  to  determine  whether  party  will 

make  peremptory  5434 

Exceptions  to,  and  denials  thereof 5436 
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CHALLENGE  {Continued). 

For  actual  bias 5435 

trial  of   5443 

For  bias  when  jury  is  summoned  but  not  drawn 5423 

For  cause,  definition  and  kinds  of 5430 

For  implied  bias,  grounds  of \. . ..  5433 

General  causes  of 5431 

Grand  juror  actin/^f  after  challenge  allowed 4574 

Grounds  on  which  taken  to  be  stated 4532 

How  tried 5437 

If  allowed  to  panel,  juror  may  be  discharged 5424 

If  exception  overruled,  court  may  allow  denial 5421 

If  sufficiency  of  denied,   adverse  party  may  withdraw 

exceptions  to   5420 

Juror  challenged  may  be  examined  as  witness 5440 

Manner  of  taking  and  trying  to  panel 5286 

Number  peremptory  allowed 5429 

Objections  to  grand  jury,  can  only  be  taken  by 5291 

Order  allowing   5447 

Order  of 5446 

Order  of 5445 

Particular  causes  of 5432 

Peremptory 5428 

how  taken 5447 

order  of 5447 

what  and  how  taken   542S 

when  defendant  must  exhaust 5445 

when  taken 5427 

Power  of  court  to  excuse  jurors 5424 

Rules  of  evidence  on  trial  of 544T 

Taken  first  by  state  and  then  by  defendant 5445 

That  luror  has  conscientious  opinion  respecting  capital 

punishment 5433 

That  juror  has  formed  or  expressed  unqualified  opinion  55433 

To  panel,  defined  5417 

upon  what  founded  5418 

ground  of 5418 

when  and  how  taken   5419 

of  grand  jury  when  taken 5284 

for  bias  of  summoning  officer,  when  sufficient 5423 

in  justice's  court 5707 

or  individual  grand  juror   5283 

To  grand  jury    5284 

To  grand  jury  allowed,  presence  in  court  when  indictment 

presented  5289 

To  grand  jury,  when  to  be  interposed  5285 

To  individual  jurors,  kinds  of 5426 

To  juror  for  cause,  what  sufficient 5430 

Triers  of  ^ 543S 


IKDEX  403 

lALLENGE  (Continued). 

What  constitutes   54i<5 

When  taken  to  individual  jurors 5426 

Who  may  be  examined  on  trial  of 5422 

see  Jury, 
.^ALLENGING  TO  FIGHT. 

Disturbing  peace   477^ 

see  Duel  Sees.  4888-4893 ;  Prize  fight,  4776. 
lAMPERTY. 

See  Buying  demands,  Sec.  4671 ;  Maintenance,  Sec.  4671. 
HANGING  BRANDS. 

Or  marks   5053 

3ANGE  OF  VENUE. 

Affidavit  for 5400 

see  Sees.  ^400-5402. 
3APTER  XVIII. 

Violation  of   5057 

3APTER  XVI. 

Violation  of  provisions  of 4744 

provisions  of  dental  laws    4741 

Violating^  provisions  of,  relating  to  employment  of  aliens    4857 
Violation  of  provisions  of  Sees.  740,  743  or  749  of  Polit- 
ical Code,  relating  to  estrays 5061 

certain  irrigation  laws SO26 

provisions  of  Sees.  704,  70«;  of  Political  Code 5068 

provisions  of  Sec.  707  of  Political  Code 5070 

5ARACTER. 

Of  deceased,  evidence  of  5457 

lARGE. 

Court  has  no  right  to  give,  upon  questions  of  fact 5448 

Oral  instructions  may  be  given,  when   5448 

Of  court  to  grand  jury 5295 

Of  court  to  trial  jury 5479 

Written,  need  not  be  excepted  to 5519 

See  Instructions,  Sec.  5517. 
BATTELS. 

Word  personal  property  includes,  see  Sec.   17,  Political 
Code. 
HEAT. 

Conspiracy  to    4686 

Offenses  by 4725-4997 

See  False  personations;  False  pretenses,  Sees.  4991-4992- 
4686. 
3ECK. 

Forgery  of   4937 

Making  or  uttering  fictitious 4943 

Making  to  circulate  as  money ci04 

HILD.  ^ 

Abandonment  and  desertion  of 4693 
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CHILD  {Colli omned). 

Abduction  of  for  purposes  of  prostitution 4690 

Dying  after  birth  in  consequence  of  abortion 4695 

Incapable  of  committing  crime,  when. 4560 

Omitting  to  provide  with  necessaries 4692 

Unborn,  not  murder  to  kill 4861 

CHILD  STEALING. 

Jurisdiction  of  indictment  for 5204 

Penalty   for    4878 

CHLOROFORM. 

Administering  with  evil  intent   4886 

CIGARETTES  UNLAWFUL  TO  SELL. 

Selling  or  giving  away  to  minors 4767-4768 

CIRCUMSTANTIAL  EVIDENCE. 

Deeree  of,  requisite  to  establish  guilt 5457 

CITIZENS. 

Must  aid  in  making  arrests  when  required 4664 

CITY  OR  TOWN  TREASURER. 

Violating  duties  relatinsr  to  bonds,  etc 4801 

CIVIL  DEATH  OF  CONVICT. 

Civil  death  of  convict 5123 

CIVIL  REMEDIES. 

Preserved    4546 

CIVIL  RIGHTS. 

Of  convict  susnended 5124 

Of  convict   limitations  of 5126 

CLAIM. 

Presentinsr  false,   to  officer  or  board 4598 

CLATAfTNG  FALSELY  TO  HOLD  LICENSE. 

Or  certificate  to  practice  dentistry 4751 

CLLRK. 

Disclosinjsr  fact  of  indictment 4678 

Dutv  of.  on  anneal  taken 

Embezzlement  by    4976 

Monev  collected  hv.  for  emnlover,  embezzlement  of 4076 

Must  issue  certificate  for  per  diem  and  mileage 562^ 

Refusincr  to  pay  over  fine  or  forfeiture  or  costs 4788 

To  certify  amount  of  costs 5405 

To  file  direction  of  judge  for  grand  jury 5333 

To  prepare  calendar 5410 

COCK  OR  DOG. 

Fighting   4777 

CO-DEFENDANTS. 

As  witnesses    5454 

Must  unite  in  challenge 5415 

COERCION. 

Of  wi fe  by  husband    4560 

COHABITATION. 

Lewd 4704 

Marriage  not  to  be  inferred  from,  on  trial  for  bigamy. . .     5460 


COIN. 

Counterfeiting    4944 

Possession  or  receiving  counterfeit 4946 

see  Counterfeiting,  Sec.  4944. 

COLLISIONS. 

Death   from  on   railroad 475 1 

COMMISSI9N. 

Application,  how  made 5614 

Defined 5613 

Directions  as  to  return  of 5618 

affidavit  for   5614 

Examinations  of  witnesses  out  of  state. 561 1 

How  executed   5619 

How  returned  5620-5621 

How,  when  and  how  filed   5625 

To  be  open  for  inspection  5626 

see  Examination, 

COMMISSION  MERCHANT. 

False,  statement  by  499/' 

COMMISSIONERS. 

Offering  bribe  to  4675 

To  have  care  of  county  jail 58S9 

COMMISSIONERS  OF  STATE  BOARD  OF  PRISONERS. 

May  employ  convicts,  how 5827 

COMMlTMx:,Nr. 

Form  of 5269,  5273 

How  made,  and  to  whom  delivered 5272 

On  postponement  of  examination   525^^ 

Order  for 5270 

Order  for  bail  on 5271 

Order  of,  when  sufficient    5272 

Of  insane,  to  asylum S 

Of  fugitives  from  justice 5807 

Of  witness  refusing  to  give  security 5^77 

When  and  how  made 5269 

When  defendant  on  bail  appears  for  trial 5481 

COMMITTED. 

When  to  be 5369 

COMMITTEE. 

Influencing  members  of  not  to  attend  meeting 4608 

Legislature,  not  bribery  to  argue  claim  before 4608 

COMMON  BARRATRY. 

See  Barratry  4668-4669 

COMMON  CARRIER. 

See  Carrier 4973 

COMMON  COUNCIL 

Offering  bribe  to  member  of 4675 

COMMON  LAW. 

Certain  principles  of,  declared  by  statute 5137 

Offenses ;  how  punished 51 17 
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COMMON  SCHOOL  FUND. 

All  fines,  etc.,  under  Chapter  72  of  Civil  Cbde  to  be  paid 

into  county  treasury  for  use  of 5818 

To  receive  one-half  of  fine,  when,  etc 4782 

Violations  of  provisions  of  Code,  one-half  fines  to  be  paid 

into  county  treasury  for  common  school  fund 58x7 

COMPETENCY. 

Of  witnesses  generally 5589 

see  Witness. 

COMPILING  ABSTRACTS. 

Without  bonds 51M 

COMPLAINANT. 

Of  threatened  offense,  must  be  examined 5144 

.On  application  for  search  warrant 5786 

COMPLAINT. 

Before  justices  or  police  court 5696 

Before  Justice's  court,  when  suflScient 5696 

Before  magistrate,  of  threatened  offense 5143 

Defined    5220 

Deposition,  to  be  taken  on 5223 

Proceedings,  on  filing  of,  before  magistrate 5696 

see  Accusation,  Sec.  5183. 

COMPOUNDING  CRIMES. 

Definition  of 4665 

Evidence  on  indictment  for   4663 

Penalty  for 4665 

see  Crimes. 

COMPROMISE. 

Of  certain  offenses  may  be  made 5670-5672 

Order  thereon,  bar  to  another  prosecution 5671 

To  be  by  permission  of  court 5671 

CONCEALMENT. 

Of  property  by  debtor 4666 

Of  property  by  defendant 4667 

Of  person  charged  with  crime 4C64 

CONDUCT  OP  JURY. 

After  cause  submitted ^48r  kaq2 

CONDUCTOR.                                                                      ^  ^^ 

Or  other  employees  may  arrest 5108 

Of  railroad  train,  intoxication  of 4754 

Of  railroad  train,  violation  of  duty  by 4756 

CONFESSION. 

Of  minor   4560 

When  admissible  as  evidence C4C7 

CONSIGNEE. 

Making  false  statement 4gg7 

CONSPIRACY. 

Claim,  mining  to  take 4687 

Criminal  defined,  punishment  for 4686 
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ONSPIRACY  (Confhtued). 

Evidence  on  trial  for 5458 

Indictable  defined,  and  cases  cited 4686 

Indictment  for 5346 

Indictment,  must  charge  but  one  offense 5341 

Intimidating  miners,  conspiracy  to  take  mining  claim. . .  46tS7 

Mining  claim,  to  take  by  intimidation  4^87 

Property,  mining,  conspiracy  to  take,  intimidation 4687 

To  take  mining  claim  or  to  intimidate 4^>»'^7 

What  constitutes   5458 

ONSTAHLE. 

Purchasing  judgment   4(^17 

Pefusing  to  arrest  or  receive  accused  parties 4^=7 

Pefusing  to  nay  over  fine,  forfeiture  or  costs 47SS 

Suffering  prisoner  to  cscane  4^24 

Warrant  of  arrest,  directed  to 5229 

ONSTITUTTONAL  LAW. 

Concerning  hail.  ^Yhen  wilt  not  he  admitted  to 5^28 

Concerning  fugitives  from  uistice 5804 

Concerning  luries  in  cases  of  misdemeanor 5706 

Concerninir  libel 490? 

ONSTRUCTION. 

Of  terms  used  in  this  Code 4!'?44 

Of  words  in  indictment  or  information 5344 

ONTAOTnuS  DISEASES. 

Contagious  disease   4732 

Failure  to  bury  animal  dying  of 4731 

Preventing  spread  of  contagious  disease,  sanitary  rules, 

violation  of 4727 

Prevention  of  the  spread  of  contagious  diseases — viola- 
tions of  Sees.  ITT  5,  IT  16,  1 1 17  of  the  Political  Code. .  4729 

Violation  of  sanitary  rules 4727 

Violations  of  sections  iti«;,  tii6  and  117  of  the  Political 

Code  relating  to  contagious  diseases 4729 

ONTEMPTS. 

Courts  of  justice  to  punish  for 4548 

Disobedience  to  subpoena 5596 

Disobeying  process  or  order     4676 

Dissuading  witness  from  appearing 4654 

Grand  juror  acting  after  challenge  allowed 5289 

how  punishable   51  t6 

Power  of  court  to  punish 4676 

Publishing  false  report  of  proceedings 4676 

Refusal  of  witness  to  answer 4676 

When  criminal   4676 

JONTINUANCE. 

Affidavit  for,  what  to  contain , 54x3 

See  Postponement,  Sec  5258 , 5413 
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CONTRACT. 

Penalty  for  certain  officers  being  interested  in 4597 

CONTRADICTORY  STATEMENTS. 

Impeachment  of  witness  by  evidence  of 5457 

CONTROLLER  OR  OWNER  OF  SHEEP. 

Failing  to  dip 5078 

CONVERSION. 

Of  estrays    5060 

CONVEYANCE. 

Forgery  of  4937 

Fraudulent 4993 

Fraudulent  by  debtor 4666 

CONVICT. 

Civil  rights  of,  suspended   5124 

Civil,  death  of 512^ 

Forfeiture  by   5128 

Imprisonment,  term  when  commences 5123 

Not  incapable  of  conveying  property 5126 

Not  incompetent  to  be  witness 5126 

Person  of,  protected 5127 

When  insane 5553,  5558 

When  enciente  5557 

CONVICTION. 

Autrefois,  in  certain  cases  bar  to  indictment 5212,  5213 

plea  of 5190 

How  obtained    5137 

Legal  meaning  of  5129 

May  be  had,   how    5129 

No  person  can  be  punished  except  upon  legal 5129 

No  person  subject  to  second  prosecution,  after  conviction 

or  acquittal   5135 

Of  corporations   5686 

Of  embezzlement,  proof  required 4971 

sentence  to  state  prison 582.? 

duty  of  sheriff  of  county  where  convicted 5822 

Of  felony,  ground  of  impeachment 5457 

Of  felony,  ground  of  challenge  to  juror 5631 

Of  higher  offense,  effect  of   5497 

Of  lesser  offense,  amounts  to  acquittal  of  greater 5497 

Of  public  offense,  on  accusation 5192 

Of  two  or  more  crimes,  term  of  imprisonment  commences, 

when    5122 

On  impeachment    5176 

On  uncorrobated  testimony  of  accomplice 5464 

Person  not  subject  to  prosecution  after \  5135 

Plea  of  guilty  amounts  to  SI37>  5^35 

Plea  of  former,  form  of 5391 

Proceedings  upon  general  verdict  of 5510,  5716 

Proof  of  autrefois,  in  mitigation 554! 
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X)NVICTION  (Continued). 

Second  prosecution  prohibited,  when 5135 

Statement  to  be  transmitted  to  governor , 5550 

Unnecessary  restraint  of  defendant  before    5136 

Verdict  of  plea  on  former 5497 

:ORONER. 

Duties  of   5773 

KRONER'S  INQUEST. 

Attendance  of  jury  at 5773 

Manner  of  taking  testimony 577^,  5774,  5775 

Proceedings  on 5773*5775 

Testimony  in  writing,  where  filed 577^-5779 

Verdict  of  jury 5770 

Warrant,  form  of 5781 

Warrant,  how  served   578:: 

Warrant  of  arrest  to  issue 5780 

Witnesses  subpoenas  for 5775 

Witnesses  compelled  to  attend 5776 

:ORONERS  JURY. 

Coroner  must  summon  jury,  when 5773 

see  Jury. 

:ORP0RATI0NS. 

Bribing  trustees  of 4675 

Employing  aliens 4857 

Keeping  fraudulent  accounts 5016 

Members  of,  citizens  of  United  States  may  acquire  land  4856 

Neglecting  or  refusing  to  file  statement 5025 

Owning  or  controlling  distribution  of  water,  duty 5025 

Director  presumed  to  know  condition  of 5019 

Director  when  absent,  when  presumed  to  assent 5020 

Director  present  at  meeting,  when  presumed  to  assent..  5021 

Director  of,  defined 5023 

Examination  of  charge  against 5682 

False  entries  in  books  of,  indictment  for 5016 

Frauds  in  subscription  of  stock  of 5010 

Frauds  in  organizing  or  increasing  capital 501 1 

Frauds  in  keeping  accounts 5016 

Fine  on  conviction,  how  collected 5686 

Foreign,  doing  business  in  this  state 5022 

Form  of  summons  against    ! 5680 

Grand  jury  to  investigate,  when 5684 

Increasing  capital  stock 501 1 

Making  and  publishing  false  statement   5017 

Misconduct  of  directors 5013 

Officers  of  savings  bank  overdrawing  account 5014 

Officer  must  permit  inspection  of  books 5018 

Organization  of 501 1 

Proceedings  against,  summons 5679 

Publishing  false  reports  of  condition.  .> ^. . . .  5017 
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CORPORATIONS  (Continued). 

Records  of  5011 

Return  of  depositions  taken  where 5683 

Subscription   to  articles  of  incorporation 5010 

Subscription  to  stock   5010 

Subscription  of  fictitious  person 5010 

Summons  on   5679 

Summons     when  and  how  served   5681 

Authorized  use  of  name  in  prospectus 5012 

Word  person   includes    4544 

CORPUS  DELICTI. 

Proof  of,  required  on  charge  of  murder 4863 

CORRAL. 

Driving  sheep  into,  of  another,  without  having  obtained 

his  consent 5073 

Or  house,  slaughtering  cattle  more  than  mile  from 5050 

CORRUPTLY. 

Defined   4544 

COSTS. 

Clerk  to  certify  amount  of  ^ 5405 

Judgment  for  5717 

against  defendant,  where  paid 5816 

Judgment  a  lien  for  5543 

Of  court  5738 

Order  for  prosecutor  to  pay  5718 

Upon  payment  of,  defendant  must  be  discharged 5728 

When  prosecutor  to  pay 5719 

COSTS  AND  FINE. 

Defendant  to  be  Iield  in  custody  until  paid 5727 

Execution  may  issue  for  judgment  on 5546 

How  satisfied 554; 

Judgment,  and  imprisonment  or • 5717 

COSTS  OR  FINE. 

Defendant  must  be  held  in  custody  until  paid 5727 

COUNSEL. 

Court  may  appoint  if  prosecuting  attorney  fails  to  attend  5482 

Defendant's  right  to 5256 

Defendant  to  be  allowed   5134 

Destitute  defendant,  court  to  appoint  for 5370 

Defendant  on  arraignment,  right  to  as  regards 5370 

Defendant  who  has  broken  jail  no  right  to 5580 

How  paid  5370 

May  visit  prisoner 5232 

Number  of,  to  argue  to  jury 5450 

Number  of,  to  argue  on  appeal   5579 

On  apeal,  need  not  personally  appear  in  appellate  court. .  5582 

Opening  of  defense  by 5448 

Order  of  argument  by 5448 

Order  departed  from,  when 5449 
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COUNSEL  (Continued)^ 

Right  of  defendant  as  rq^ards 5255-5256 

Sickness  of,  as  ground  for  continuance 5413 

When  examination  to  proceed  without 5257 

see  Argument,  5448-5450;  Attorney,  4671-4672-4673. 

COUNSELLOR. 

Misconduct  of  4671 

see  Attorney,  Sees.  4671,  4672,  4673,  5004. 

COUNT. 

Attempting  intentionally  to  ascertain  state  of  count  before 

close  of  polls 4590 

Intentionally  ascertaining  count  or  attempting  before  close 

of  polls  4590 

COUNTERFEITINQ, 

Coin,  bullion,  etc 4944 

Indictment  for  5346 

Jurisdiction  of  offense  . . . '. 4944 

Making  or  possessing  dies  or  plates  for 4947 

Possession,  for  sale,  of  counterfeit  coins,  as  evidence. . .  4946 

Possessing  or  receiving  counterfeit  coin 4946 

Punishment  of 4945 

Restoring  cancelled  ticket  of  railroad  company 4949 

Ticket,  check,  etc.,  of  railroad  company 4948 

Tools  employed  in  evidence  4947 

Trade  mark,  etc 4950 

Uttering  counterfeit  money 4944 

see  Forgery. 

COUNTS. 

Number  of,  indictment  may  contain 5346 

COUNTY  AUDITOR. 

Issuing  license  to  persons  not  legally  competent  to  marry  4723 

COUNTY  COMMISSIONERS. 

Knowingly  approving  insufficient  liquor  bond 4809 

COUNTY  JAILS. 

Board  of  commissioners  may  prescribe  rules 5888 

By  whom  kept  and  for  what  used 5871 

Civil  process,  prisoners  on,  when  not  to  be  received 5886 

Commissioners  may  prescribe  rules  for  labor  for  persons 

confined  in  county  jail  5888 

Commissioners  to  have  care  of  5889 

Contiguous  county ;  keeper  of  jail  in  must  receive  prisoners  5878 

County  commissioners  to  make  rules,  etc 5895 

County  contiguous;  when  jail  in,  to  cease  to  be  used  5879 

Expenses  of  keeping  prisoners,  how  paid 5893 

Fine,  imprisonment  for 5891 

Grand  jury  to  investigate  condition  of 5300 

Governor  may  order  removal  of  prisoners,  when 5892 

Imprisonment  for  fine 5891 

Jail  in  contiguous  county  when  to  cease  to  be  used 5879 
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COUNTY  JAILS  (Continued). 

Jailer  to  return  list  of  prisoners  to  clerk,  board  commis- 
sioners    5890 

Keeper  of  jail  in  contiguous  county  to  receive  prisoners  5878 

Keeping  prisoners,  expense  of,  how  paid 5893 

Labor,  etc.,  rules  for  performance  of 5888 

Male  prisoners  eighteen  years  of  age  to  perform  labor  5894 

No  prisoner  liable  to  employment  exempt 5897 

Of  contiguous  county,  may  be  used,  when 5877 

use  of  when  to  cease 5877 

Papers  served  on  sheriff  or  jailer  for  prisoner 5883 

Prisoners  committed  must  be  actually  confined  in 5874 

expense  of  keeping,  how  paid 5893 

guard  for   5884 

from  another  county  to  be  returned 5880 

male,  eighteen  years  of  age  or  over  to  perform  labor. .  $S().\ 

may  be  removed  in  case  of  fire 5881 

may  be  removed  in  case  of  pestilence 5882 

when  not  to  be  received 5S8/'* 

required  to  labor   5887 

papers  served  on  jailer  for 5883 

governor  may  order  removal  of,  when 5892 

list  of  to  be  returned  by  jailer  to  clerk  board  of  commis- 
sioners, when,  failure 5890 

to  be  classified  in 5873 

Removal  of  prisoners,  governor  may  order  removal,  when  5892 

Rooms  required  in ! 5872 

Rules  and  regulations,  performance  of  labor 5888 

Separation  and  classification  of  prisoners 5872 

Sheriff  of  each  county,  duty   5896 

answerable  for  United  States  prisoners 5876 

or  jailer,  papers  served  on  for  prisoner 5883 

to  receive  United  States  prisoners 5875 

to  receive  all  persons  duly  committed   5885 

When  jail  in  contiguous  county  to  cease  to  be  used 5879 

see  Jail;  Keeper;  Sheriff, 
COUNTY  OFFICER. 

Not  accounting:  for  certain  moneys 4983 

COUNTY  OFFICIALS. 

May  carry  weapons,  when  and  where    4781 

COUNTY  TREASURER. 

Failing  to  apply  money  derived  from  sale  of  bonds  to,  what  4800 
COUNTY  TREASURY. 

Costs,  judgment  for,  paid  into 5816 

Counsel  for  poor  person  paid  out  of 5370 

Fines  must  be  paid  into 581O 

One-half  of  fines  tobe  paid  into  for  benefit  of  common 

school   fund    5817 

Per  diem  and  mileage  of  witnesses  before  district  court 


INDEX  47t 

OUNTY  TREASURY  (Continued). 

must  be  paid  out  of   S^^S 

School  trustees  fraudulently  failing  to  pay  certain  moneys 

into 4799 

OURT. 

Adjournment  of,   when    54S)0 

Admonition  by,  jury  not  to  convene 5573 

Appellate ;  reversal  of  judgment  without  ordering  new  trial 

duty  of    5585 

Assault  in  presence  of  515- 

Authority  of  on  removal  of  action 5404 

Charge  of,  to  grand  jury 5295 

Charge  of,  to  jury   5479 

Charge  of,  to  grand  jury 5479 

Charge  of,  on  trial  foe  insanity 5665 

Costs n. 5733 

Criminal   contempt  of    h. 4676 

Discretion  of,  as  to  order  of  trial  .-.  ^. 5449 

District,  attending  before  as  witness,  per  diem  and  mileage  5625 

offense  presented  to 5231 

Dissuading  witness  from  appearing,  a  contempt  of 4654 

Duty  of,  to  state  testimony  and  declare  the  law 5448 

Jurisdiction  over  what  offenses 53^7 

May  adjourn  from  time  to  time  while  jury  is  out 5490 

May  advise  jury  to  acquit  5470 

May  arrest  judgment  without  motion   5525 

May  appoint  counsel  in  absence  of  prosecuting  attorney . .  5482 

May  make  order  of  dismissal  of  action,  when 5673-5475 

May  make  summary  inquiry  for  mitigation,  etc 5540-5541 

May  order  delivery  of  property 5692 

May  order  reconsideration  of  verdict,  when 55o6 

May  make  order  that  warden  execute  judgment  of  death 

when  not  executed 5559 

Must  decide  questions  of  law 5476-5478 

Must  not  submit  questions  of  law  to  the  jury 5476 

Must  give  verdfct  on  special  verdict,  how 5501 

Or  judge;  judge  of  materiality  of  evidence  of  witnesses  5625 

Power  of,  to  restrict  argument    5450 

Perjury  not  confined  in  actions  in   4634 

Proceedings  in  case  court  has  not  jurisdiction,  discharge  of 

defendant   5465-5466 

To  try  challenges,  how    5437 

see  Appellate  Court,  Sees.  5584  to  5588  inclusive;  Jus- 
tice's Courts,  5707 ;  District  Court,  5407  to  5447  in- 
clusive. 

To  appoint  counsel ;  for  defendant,  when 5370 

Where  judgment  of  death  not  executed,  duty  of 5559 

;OURTS. 

Authority  of,  to  punish  for  contempt 4548 
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COW. 

Altering  brand  of 5^9 

Feloniously  taking  is  grand  larceny 495^ 

CREDIBILITY  OF  WITNESS. 

Evidence  of  contradictory  statements   5457 

Jury,  exclusive  judges  of 5457 

CREDITORS. 

Attempting  to  defraud  by  debtor 4666 

CRIMES. 

Against  elective  franchise   4566-4579 

Against  executive  power,  giving  or  offering  bribes  • .  .4593-4603 

Against  legislative  power 4606-4611 

Against  the  marriage  relation;  neglect  to  make  return  of 

marriage  4631 

Against  nature 4631 

Against  public  justice,  bribing  judg^  etc 4612-4582 

Against  the  person,  murder 4861-4910 

Against  public  decency,  etc.,  rape 491 1-4920 

Against  public  safety   . , 475^475^ 

Against  the  public  peace,  riot 4769-4784 

Against  the  revenue  and  property  of  the  state 4785-4805 

Against  property   4922-5039 

Attempts  to  commit 51 19-5121 

Committed  by  person  out  of  state 4561 

Committed  in  presence  of  officer 523S 

Committed  partly  in  two  counties,  indictment  should  aver 

what   5201 

Conviction  of  may  be  had,  how 5137 

Conviction  of  lesser  degree  is  acquittal  of  higher 5397 

Compounding 4665 

definition  of  4665 

Conspiracy  to  commit 4686 

Certain,  may  be  compound 5670 

Court  to  determine  degree  of,  when 5529 

Defined 455s 

Disqualified  persons  holding  office 4604 

Holding  office  by  person  disqualified 4604 

How  divided   4553 

How  prosecuted 5130 

How  punished,  when  no  penalty  prescribed. . : 4682 

Jurisdiction  of,  committed  in  the  stat^ 5198 

commenced  out  of  and  completed  in  the  state 5199 

committed  partly  in  two  counties 5201 

committed  on  boundary  line 5202 

committed  on  vessel 5203 

generally 5198 

how  determined  5199 

Jury  to  fine  degrees  of 5503 

Lawful  resistance  to  commission  of 5x38 
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:RIMES  (Continued). 

Lawful  resistance  by  party  injured 5^39 

Lawful  resistance  by  other  persons 5^40 

Member  of  legislature  convicted  of,  forfeits  office 461 1 

Misdemeanor  to  hold  office  when  disqualified 4604 

No  person  subject  to  second  prosecution  on  charge  of  same  5135 

No  person  puiiisliable  except  on  conviction  of 5129 

Office,  holding  when  disqualified  4604 

Officer  refusing  to  arrest   for 465/ 

Person  disqualified,  holding  office 4604 

Prevention  of *  5141 

Parties  to  classification,  of 45^2 

Place  of  coniniission  of,  must  be  proved 5*9^ 

Public  officer  convicted  of,  forfeits  office 4618 

Kesponsibility  of  minors  for 45^ 

Kesiraint  allowed,  of  person  5^3^ 

Threatening  to  accuse  person  of   49^5 

Union  of  act  and  intent  in  commission  of 4557 

Who  capable  of  committing  45^0 

see  Fclouv,  misdemeanor. 

;rimes  against  public  justice. 

Pension  services;  officer  requiring  or  accepting  pay  from 

sold  ers  for  pension  services 4683 

Pension  services   officer  requiring  or  accepting  pay  for. . .  4683 

Persons  unlawfully  holding  themselves  out  as  sheriff,  dep- 
uty sheriff,   etc 4684 

Unlawfully  exercising  functions  of  sheriff  or  deputy 4684 

:riminal  action. 

Application  for  removal  of 5400 

for,  when  granted 5401 

removal  of  proceedings   ^ 5403 

Authority  of  court  to  which  removed 5404 

Counsel  may  be  limited  on  argument 5^34 

Clerk  to  prepare  calendar  5410 

Defined 5131 

Defendant  as  witness  in 5591 

Dismissal   of,   when    5673 

Formation  of  jury  number  of  peremptory  challenges...  5429 

Forms  of  pleading  in 5335 

How  prosecuted    5^32 

Indictment,  when  found 5218 

Lim  tation  of,  for  murder  5214 

for  other  felonies 5215 

for  misdemeanor   5216 

when  defendant  is  out  of  state 5217 

No  limitation  for  murder 5214 

No  person  to  be  witness  against  himself 5136 

Order  of  removal  5402 

Party  prosecuted,  how  designated 5133 
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CRIMINAL  ACTION  {Continued). 

Proceedings,  where  offense  triable  in  another  county. .     5234 
Property  stolen  without  and  brought  within  this  state.,     5208 

Public  trial   5134 

Removal  of,  when 5399 

Rights  of  defendant   : 5134 

Rules  of  evidence 5457 

Unnecessary  restraint  of  defendant  before  conviction,  not 

allowed    5136 

Who  may  be  witnesses S589-5591 

Who  may  appeal    5563 

Where  defendant  has  been  out  of  state 5217 

See  Accusation;   evidence;  examination;  information; 
prosecution;  trial;  venue. 

CRIMINAL  CONTEMPTS. 

Criminal  contempts 4548,  5596,  51 16,  4678,  5289 

CRIMINAL  INTENT. 

See  Intent 4558 

CRIMINAL  JURISDICTION. 

Of  what 5697 

CRIMINAL  NEGLIGENCE. 

See  Negligence   4544 

CRIMINAL  PLEADINGS. 

See  Pleadings,  Sees.  5335-5358. 

CROPS. 

Injuries  to  standing 5088 

CROSS  EXAMINATIONS. 

Of  witnesses  generally 5457 

CROSSING. 

Railroad  engineer  omitting  to  give  warning  at 4753 

CRUELTY.   • 

To  animals 5062 

To  prisoner  by  officer,  forfeiture  of  office 4661 

To  whip,  beat  or  ill  treat  any  animal 5083 

CUSTODY. 

Indictment  against  defendant  not  in 5326 

see  Escape,  Officer,  Rescue. 

CUSTOM  OR  TRADE. 

Threats  to  withdraw  custom,  etc 4585 

CUTTING  DOWN. 

Or  breaking  telegraph  or  telephone  wire,  etc 5097 

Or  injuring  telegraph   or  telephone  poles 5037 

Timber  on  public  lands  of  state 4806 

Timber  on  state  lands  to  ship  out  of  state 4807 

DAMAGING. 

Damaging  ditch,  etc 5044 

Locomotive,  motor  or  car,  etc 5034 

Of  interfering  with  any  ditch,  canal,  etc 5044 
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AMS. 

Fixtures,  piers ;  wilfully  injuring  5047 

Injuring  or   destroying    5048 

lEAD  ANIMALS. 

Putting  in  streets   473^ 

lEADLY  WEAPON. 

Assault  with,   indictment   for    5346 

Exhibiting  in  rude  manner 47^o 

Carrying   49^9 

Having  possession  of,  with  intent  to  assault 4921 

May  be  taken  from  person  arrested 5252 

see  Assault. 

lEALERS. 

Having  possession   fruit,   etc.,   infested   with   insects  or 

their  germs  or  any  fungus  diseases,  etc 4771 

CATH. 

Caused  by  placing  obstructions  on  railroad  track 5035 

Civil,  of  convict    5125 

Duty  of  judge  on  passing  sentence  of 5550 

Fact  of,  required  to  be  proved  or  trial  for  murder 4863 

From  collision    475 1 

From  explosion   4750 

From  mischievous  animal • 475? 

From   obstructing  railroad   track,   etc.,   penalty 5035 

Governor  may  ask  opinion  of  justices  of  supreme  court  5551 

Must  result  within  what  time    4868 

Occurring  in  county  other  than  where  cause  of  inflicted  5200 

Of  party  injured  in  murder  or  manslaughter 4868 

Opinion  of  justices  of  supreme  court 5551 

Punishment  of,  how  inflicted   556*3 

Sentence  of,   when  susi>ended 5532 

When   convict   insane    *. .  . .  5553-5556 

When  convict  enciente 5557*555^ 

)EATH  PENALTY. 

Court  must  make  order  that  warden  execute  judgment 

when 5559 

Duty  of  judge 5549 

How  executed    5560 

see  Death. 

How  ex^uted    4864 

Judgment   of    5548 

not  executed,  duty  of  prosecuting  attorney 5559 

suspended  when   5571 

To  be  carried  into  execution  by  hanging  prisoner  by  neck  5560 

Warden  to  carry  judgment  of  death  into  execution 5561 

Where  to  be  carried  into  execution 5561 

)EATH  WARRANT. 

Warden  to  make  return  on  when 5562 

What  return  must  show '5562 
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DEATH  SENTENCE. 

Execution  of,  how  suspended   ("3? 

DEBT. 

Evidence  of,  subject  of  embezzlement 4978 

DECISION. 

Of  referee,  etc.,  attempt  to  influence 4615 

Promise  of  referee  to  give  certain 4615 

Dying,  evidence  of 5457 

DEED 

Forgery  of 49.V 

DEFACING. 

List  of  candidates 4583 

DEFECTS. 

In  indictment i 5347 

In  pleadings  and  ot^er  proceedings 5^83 

In  writ  of  habeas  corpus 5762 

DEFENDANT  IN  CRIMINAL  CASES. 

Arrest  of 5536 

Admission  to  bail   5J59 

Arraignment  of 5359 

for  judgment  5537 

in  custody    5361 

personal  attendance  of  5362 

Absence  of,  at  trial,  ground  for  new  trial 3522 

As  witness 5  }57 

By  whom  arrested  when  on  bail 5650 

Commitment  for  examination,  form  of 5^60 

Commitment  of,  how  made  and  to  whom  delivered 5272 

Costs  taxed  against,  paid  into  county  treasury 5R16 

Discharging  one  of  several,  to  be  witness 5454-54*^^ 

Dischareed  custody,  when   5468 

Deoositions  must  be  read  to 5261 

Entitled  to  two  days  to  prepare  for  trial 54T2 

Evidence  of  character   54«;7 

Examination  of.  when  to  proceed 5257 

Grand  jury  not  bound  to  hear  evidence  for 5  ^c6 

How  brousrht  before  court  for  luds^ent 553I-5S!^^ 

Insanity  of,  cannot  be  tried  while  insane 5663 

In  what  cases  may  appeal , 560T 

Joint  trial  of 5413 

Jointly  indicted,  discharge  of  to  be  witness 5135 

JudjBrment  agrainst  a  lien  for  what 5543 

May  appeal  from  judgment  in  justice's  or  probate  court  to 

district  court    5732 

May  be  arrested  in  any  county tfi^y 

May  be  imnrisoned  until  paid 5727 

May  be  witness  or  not jjqi 

May  be  witness 5263 

May  be  discharged  without  trial,  when • 55^ 
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DEFENDANT  IN  CRIMINAL  CASES  (Coniinued). 

May  produce  witnesses 5263 

show  all  facts  tending  to  defense 5394 

show  cause  why  judgment  not  pronounced 5538 

voluntarily  testify  before  grand  jury   5306 

Must  be,  asked  or  arraignment  if  he  has  counsel 5370 

discharged,  when 5728 

taken  before  magistrate,  when 5232 

taken  to  other  magistrate,  when  5231 

informed  of  the  charge  and  his  rights 5255 

allowed  time  to  procure  counsel 5256 

arraigned  where   5359 

allowed  time  to  answer  5373 

informed  of  his  right  to  challenge 5425 

discharged  if  action  dismissed  5675 

personally  present  at  trial   5705 

present  when  adjudged  guilty  of  felony 5530 

Money,  etc.,  taken  from,  diposal  of 5694 

Name  of,  in  indictment  may  be  under  fictitious 5340 

Not  indicted  by  true  name 5372 

Not  to  be  witness  against  himself 5136 

No  right  to  accompany  jury  in  viewing  premises 5471 

Officer  making  arrest  to  take  before  magistrate 5231 

On  bail,  appearing  for  trial,  may  be  committed  when 5^8? 

Order  of  dischargee,  how  made 5268 

Party  prosecuted  known  as 5 r33 

Pleading  on  the  part  of 5./7Q 

Plea  of,  to  be  stated 5^.48 

Presense  of  at  arraignment 5360 

Presence  of,  at  judgment 5530 

on  trial   5408 

Presense  of  on  rendering  verdict 5404 

Presence  of  not  necessary  on  appeal 5f,8o 

Presumption  of  innocence  of 5451 

Proceedings  on,  acquittal  on  grounds  of  insanity 5512 

Proceedings  when  defendant  not  in  custody $^^6 

Property,  etc.,  taken  from,  receipt 559A 

Reisonable  doubt  as  to  guilt  of 5  j^Ji 

Reasonable  doubt  as  to  degree  of  guilt. . . ; 545^ 

Right  of  to  conditional  examination  of  witnesses.  .56oo-?;6oi 

Refusing  to  answer 5398 

"Release  of  on  bail 5^3- 

Reversal  of  judgment  without  ordering  new  trial  duty  of 

appellate  court  5785 

Right  of  court  to  limit  counsel  in  argument 5450 

Right  of  public  trial  not  infringed,  when. 5134 

Right  of  to  cot^nscl 5256 

Right  of,  to  examination  of  witnesses  on  commission. ,  5611-5612 

Rights  of 5134 
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DEFENDANT  IN  CRIMINAL  CASES  (Continued). 

Separate  trial  of  when  jointly  charged  5453 

Surrender  of,  by  bail 5649 

To  be  held  in  custody  until  fine  and  costs,  or  fine  or  costs 

are  paid    5727 

To  be  discharged  in  certain  cases 5469 

To  be  remanded  after  verdict  against 5511 

Unnecessary  restraint  of,  before  conviction 5136 

Verdict  as  to  some,  and  another  trial  as  to  others 5505 

Verdict  rendered  in  absence  of 5494 

Warrant  of  arrest  for,  when  to  issue 5224 

Waiver  of  examination  by   5334 

What  exceptions  may  be  taken  by 5516 

When  and  how  discharged   5268 

When  discharged  for  want  of  prosecution 5674 

When  indictment  is  found  and  he  is  not  in  custody 5326 

When  to  be  committed  for  examination 5259 

When  to  be  committed 5269 

When  may  be  searched  in  presence  of  magistrate 5802 

not  competent  witness    5591 

there  are  several,  must  join  in  challenging 5415 

to  be  discharged  or  not,  on  verdict  of  acquittal 5510 

to  be  held  or  discharged   5527 

Witnesses ;  how  paid    5625 

Witnesses  must  be  examined  in  presence  of 5261 

Who  may  be  present  at  session  of  grand  jury 5311 

see  Arraignvtcnf ;  Examination;  Indictment;  Judgment; 
Plea:  Prisoner;  Prosecution;  Sentence;  Trial;  Ver- 
diet;  Warrant  of  Arrest:  Witness. 
DEFENDANT  ON  IMPEACHMENT. 

If  demurrer  overruled,  must  answer 5174 

In  impeachment  trial,  service  on 5170 

how  made 5171 

May  answer,  or  demur ' 5173 

Proceedings  ag^anst,  on  failure  to  appear -. 5172 

see  Impeachment,  5310-5325. 

DEFENDANT  ON  TRIAL  FOR  REMOVAL  FROM  OFFICE. 

Accusation  against,   form  of,   objection  to 518S 

Answer  of  to  accusation    5186 

Failing  to  appear,  proceedings  against 5186 

If  objections  overruled,  must  answer 5100 

Manner  of  denial    5189 

May  answer  or  deny  accusation   5187 

Proceedings  if  pleads  guilty,  refuses  to  answer,  or  denies  5101 

Service  on 5185 

see  Removal  from  office,  Sec.  5340. 

DEFENSE. 

Incomnetency  of  witness  not,  for  perjury 4638 

Irregularity  in  administering  oath  not,  for  perjury 4637 
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DEFENSE  (Coutinucd). 

Of  poor  person ;  court  to  appoint  counsel  for 5370 

JEFINITION  OF. 

Abduction 4690 

Arrest  5236 

Arson 492^ 

Assault 4806 

Barratry,  common 4668 

Battery 4OOO 

Bijl^nmy 4697 

Bill  of  exceptions 5514 

Bribes   4544 

Buililinjf 4923 

Buildings  inhabited 4924 

Burplnry 4Q32 

Burnings 4025 

Cliallenge   5414 

Challenee  to  nnnel    5417 

Complaint  or  information 5210 

•   Comnonnding  crimes 466^ 

Conspiracy   4686 

Crime  and  offense  defined    455^ 

Criminal  action   5131 

Denosition  5223 

Director 502^ 

Duel 4888 

Embezzlement 497 1 

Escape  from  state  prison 4621 

Exception,  when  may  be  taken  by  defendant 5513 

Excusable  homicide 4869 

Extortion 4984 

False  imprisonment 4894 

False  weight  and  measure 5003 

Felony  and  misdemeanor  4554 

Forgery   4937 

Indictment 5.^03 

Justifiable  homicide 4870 

Kidnaping   4876 

Larceny 4953 

Libel  4902 

Magistrate 5220 

Maintenance 4671 

Malice 454* 

Malicious  injury  . . . . , 5079 

Manslaughter   4866 

Mayhem 4874 

Misdemeanor   4554 

Motion  in  arrest  of  judgment 5524 

Murder 4861 
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DEFINITION  OF  (Continued). 

New  trial   5520 

Night  time  4929 

Oath 4633 

Panel  5416 

Peace  officer 5228 

Perjury   4634 

Person,  see  Political  Code. 

Presentment   5302 

Pubh'c  moneys   4787 

y      Rescue 4619 

Rape 4911 

Riot 4769 

Robbery 4879 

Rout 4771 

Search  warrant 5783 

Subpoena 5592 

Terms  used  in  this  code 4544 

Trade  mark   4952 

Vagrant 4852 

Willfully 4544 

DEFORMITY. 

Exhibiting 4985-4986 

Extortion  by  threatening  to  expose,  penalty 4985 

DEFRAUD. 

What  intent  to,  is  sufficient 4545 

DEGREES  OF  CRIME. 

G)urt  to  determine  on  plea  of  guilty 5529 

Jury  to  find 5503 

of  arson 4927 

of  burglary    4933 

of  larceny 4q«;5 

of  murder 4863 

Object  of  statutory  division  into 4863 

Reasonable  doubht  as  to 5452 

DELAY. 

By  arresting  officer  to  take  prisoner  before  magistrate. .  4659 

DELIBERATION. 

Element  of  crime  of  murder 4863 

DELIVERANCE. 

See  Escape;  Rescue 4612, 4610 

DELIVERY. 

Deposition  or  certificate  not  complete  until 4649 

DEMAND. 

Buying",  by  attorney  in  action 4671 

DEMENTIA. 

See  Insanity 4560 
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DEMURRER. 

Failure  to  intcq)Ose,  waives  certain  objections 5524 

Grounds  of 5381 

How  put  in,  and  form  of 5382 

Heard,  wlien   5383 

If  disallowed 5383 

Judj^mcnt  on 5384 

Order  sustaining,  whether  appealable 5384 

Objections  that  two  offenses  are  charged  5341 

Pleading  on  part  of  defendant  5379 

Refusal  to  plead  after  disallowed  5388 

Resubmission  of  case  to  grand  jury,  after  sustaining. . . .  5386 

To  articles  of  impeachment   5173 

impeachment,  overruled,  must  answer 5174 

accusation 5187-51R8 

indictment,  and  grounds  of  generally 5381 

indictment,  objection  to  jurisdiction 5381 

indictment,   for  reason  that  it  does  not  conform  to 

statute 5381 

indictment,  because  charging  more  than  one  offense. .  5381 

indictment,  ground  of,  insufficiency  of  statement  of  facts  5781 

When  nut  in 5380 

When  heard   5383 

When  allowed,  bar  to  another  prosecution 5383 

When  objections  must  be  taken  by 5389 

DENTAL. 

Of  accusation    5387 

form  of 538S 

manner  of  makingf   5189 

Of  challenge,  after  exception  overruled 5420 

Of  challcngre  to  juror,  how  tried 5437 

Of  challenee  to  nanel  how  made 5422 

Of  rhnllenp^e  to  juror,  how  tried 5437 

DE  NOVO  TRIAL. 

In  district  court 5737 

DENTAL  LAWS. 

Vtnlntinn  of  provisions  of   474T 

DENTISTRY. 

Practicing  without  authority 4741 

DEPOSIT.  -       ' 

Instead  of  bail,  where  and  how  made  and  exonerated. .  $646-^6^7 

to  be  refunded  after  verdict t;m i 

to  be  apnlicd  how    5648 

Officer  receiviner  in  in?5olvcnt  bank 50T5 

On  surrender,  to  be  refunded 56^1 

When  forfeited,  how  enforced  and  disposed  of 5^53 

DEPOSITING  BALLOT  BY  JUDGE. 

Depositing  unlawful  ballots    4622 

Upon  which  official  stamp  docs  not  appear 4592 
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DEPOSITION. 

Defined   5222 

For  search  warrant,  to  contain  what  5787 

On  preliminary  examination,  how  taken 5266 

Of  complainant   5222 

Of  informer  of  threatened  offense 5144 

Of  witnesses  on  conditional  examination ^ 5607 

Of  witnesses,  who  are  prisoners  in  other  counties 5610 

Of  proceedings  against  corporations 5683 

Taken  on  examination  may  be  used  before  grand  jury. . .  5305 

Taken  at  preliminary  examination,  effect  of 5266 

To  accompany  all  papers 5231 

To  contain  what  <. 5223 

To  be  read  to  defendant  on  examination 5266 

To  be  sent  to  magistrate,  before  whom  defendant  is  taken  5233 

To  be  returned  to  court 5279,  5322.  5801 

To  be  transmitted  to  clerk  5608 

When  deemed  complete 4640 

When  may  be  read  in  evidence 5624,  5609 

When  may  be  used  in  criminal  action 5624 

DEPUTIES. 

Appointment  of,  by  public  officer  for  reward 4600 

DEPUTY  SHEEP  INSPECTOR. 

Neglect  of  duty 5071 

Permitting  sheep  to  travel  without  being  examined,  etc. .  5071 

When  sheep  crossing  inspection  line 506S 

DEPUTY  GAME  WARDEN. 

Fine,  entitled  to  one-half,  when 

DESERTION. 

See  Abandonment,  Sees.  4842,  4843. 

DESTROYING. 

Cards  of  instruction  for  electors 4583 

Certain  trees,  refusing  to 4765 

Certificate  of  nomination 1 4582 

List  of  candidates,  willfully 4583 

Or  receiving  supplies,  etc 4583 

Supplies  of  election * 4583 

DESTROYING  HIDE  OP  CATTLE. 

Slaughtered  within  thirtv  days  therefrom 5058 

DESTROYING  PROPERTY. 

Of  state  library 4814 

DESTRUCTION. 

Of  notice  or  monument 5096 

Of  nublic  records  by  officer 4^28 

6y  other  than  officer  4620 

see  Records. 

DETAINER. 

Unlawful ;; ^^3 
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DIE& 

Making  or  possessing  for  counterfeiting 4947 

DIGGING. 

On  land  of  another 5087 

DIPLOMA. 

Presenting  false  or  forged 474^ 

DIPPING  SHEEP. 

Failure  to 5078 

DIRECT  EVIDENCE. 

See  Evidence 5457 

DIRECTOR. 

Of  corporations  defined  5023 

see  Corporations. 
DIRK  KNIFE. 

Carrying,  etc.,  where 4781 

Carrying,  exhibiting,  etc,  where 4781 

DISBARRING. 

Of  attorney 4673 

DISCHARGE. 

Defendant  not  entitled  to,  when 5323 

Of  grand  jury 5296 

Of  one  of  several  defendants  for  witness 5454-5455 

effect  of 5456 

Of  jury,  by  final  adjournment  5491 

in  certain  cases 5465 

for  illness  of  juror 5487 

not  an  acquittal,  when  5489 

by  consent 5488 

when  they  cannot  agree 5488 

by  reason  of  accident 5489 

Of  defendant,  when  and  how 5^59,  5268 

Order  of,  how  made 5268 

Of  defendant,  when  to  be  held  or  discharged 5527 

Of  defendant,  because  facts  do  not  constitute  offense. . .  5469 

on  verdict  of  acquittal 5510 

on  habeas  corpus 5754-575^ 

without  actual  trial  5527 

when  action  dismissed 5675 

Of  fugitives  from  justice 5811 

DISCRETION. 

Of  court  as  to  argument 5450 

as  to  order  of  trial 5449 

DISEASE. 

Prisoners  may  be  removed  on  account  of 5882 

Public  exposure  of  person  afflicted  with  contagious...  4732 

DISEASED  SHEEP. 

Driving  into  state  in  violation  of  governor's  proclamation  5063 
DISEASED  TREES. 

Having  possession  of •] 4765 
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DISEASES  CONTAGIOUS. 

Violating  provisions  of  Sees.  1115,  1116^   1117  of  the 

Political  Code   4729 

DISGRACE. 

Extortion  by  threat  of  4985 

DISMISSAL. 

No  bar  to  another  prosecution,  when 5678 

•  Of  charge  by  grand  jury,  effect  of 5323 

Of  appeal 5575-557'^ 

Of  action,  effect  of 5673 

court  may  order 5676 

defendant  to  be  discharged,  when 5^6 

in  misdemeanor,  bar  to  another  prosecution. 5678 

when  may  occur   5673 

DISORDERLY  HOUSE. 

Keeping 4713,  4721 

What  considered  to  be 472! 

DISPERSAL. 

Of  unlawful  assembly 4774-4775 

Refusing  to  disperse  on  command  of  magistrate  or  officer  4779 
DISPLAYING  TRADE  MARKS. 

Genuine  label  without  authority 5000 

Not  so  authorized 5000 

DISPOSAL. 

Of  fines  and  forfeitures  5815 

Of  issues  on  calendar 5411 

Of  property  stolen  or  embezzled 5689 

DISPOSITION. 

Of  fines  and  forfeitures  .  ■ 5815 

DISTRICT  CLERK. 

To  make  statement  of  expense  of  trial  of  escapes  from 

state  prison 4627 

see  Clerk. 
DISTRICT  COURT. 

Accusation  must  be  found  in  district  court 5282 

Appeal  to,  from  justice's  or  probate  court 

Attending  before,  as  witness,  per  diem  and  mileage 5625 

Judge  of,  liable  to  impeachment 5167 

see  Art.  5,  Constitution,  Sees.  2-3-4. 

New  trial 5737 

Offense  to  be  presented  to 5031 

Paners  transmitted  to,  on  appeal 3735 

Trlril  de  novo    5737 

DISTURBANCE. 

Of  court   5152 

Of  lawful  meetiii^s 4577 

Of  religious  meetings 4705 

Of  the  peace  4778 
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ISTJRBING  PEACE. 

Of  traveler  on  railway  train  ....   5107 

ISTURBING  QUIETUDE. 

Of  neighborhood  4713 

ITCHES. 

Board  state  prison  commissioners  may  employ  convicts  to 

build,  for  what  purposes 5827 

Diverting  water  without  consent  of  watermastcr 5043 

Of  canal ;  damaging,  etc 5044 

[VERTING  WATER. 

From  ditch  or  channel 5043 

From  ditch  without  consent  of  watermastcr 5043 

[VUI.GING  NAME. 

By  judge  of  candidate  voted  for  by  elector 4591 

OCKET. 

Docket  minutes 5699 

OCUMENTS. 

Mutilation  of,  by  public  officer 4602 

Refusal  of  officer  to  surrender 4602 

see  Instruments,  Sees.  4651-4656. 

OGS. 

Hunting  or  chasing  buffalo  or  bison,  with,  penalty 4880 

Or  cock  fighting 4777 

When  considered  as  property 4961 

see  Animals. 

JOMESTIC  VIOLENCE. 

Bringing  armed  or  unarmed  force  into  state  for  suppres- 
sion of 4684 

DORS. 

Breaking  c  pen  to  make  arrest,  when 5246 

May  be  broken  open  to  retake  escape^  when 5254 

3UBT. 

As  to  guilt  of  defendant,  presumed  to  be  innocent 5451 

As  to  degree  of  crime,  reasonable  doubt 5452 

Reasonable,  effect  of  circumstantial  evidence  upon 5457 

:iIVING. 

Infected  fheep  from  other  state  into  this 5069 

Into  corral  of  another  without  having  obtained  his  consent    5073 

Of  herding  «heep  across  inspection  line 5066 

Of  herding  sheep  infected  with  scab,  etc.,  into  this  ^1ate 
from  any  other  state 5069 

GIVING  STOCK  FROM  RANQE. 

By  drover   ' 5055 

By  other  than  drover * 5054 

lOVER. 
Driving  other  stock  from  range  5055 

iUGGIST. 
Exemption  from  jury  duty.    Code  Civil  Procedure, 
see  Apothecary,  Sec.  4736.  ;  _ 
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DRUGGIST  {Continued). 

Unlawful  for,  to  sell  certain  liquors  to  be  drunk  in  or  upon 

premises 47H 

Violating  provisions  laws  of  this  state 4715 

DRUGS. 

Administering  stupefying,  with  evil  intent 508S 

Adulterating 4747 

Apothecary,  omitting  to  or  wrongfully  labeling 4736 

DRUNKENNESS. 

See  Intoxication A9^Sf  4S59»  4754 

DUCKS. 

Unlawful  to  kill,  between  certain  dates 4824 

see  Game 4815 

DUEL. 

At  common  law,  killing  in,  was  murder 488S 

Defined 4888 

Duty  of  officers  to  prevent,  penalty 4892 

Jurisdiction  of  indictment  for  in  certain  cases. 5200 

Punishment  for  fighting,  with  fatal  issues,  penalty 4889 

without  fatal  issues,  penalty 4890 

Posting  for  not  fighting   4891 

Witnesses  to    4893 

DURESS. 

When  defense  for  crime  committed 4560 

see  Threats;  see  Sees.  4576,  4615,  4989,  4985. 

DUTY. 

Ncplect  of  by  engineer  or  conductor,  through  intoxica- 
tion   4754,  4603 

Neglect  of  by  tax  collector ^ 5796 

Of  court  to  impose  punishment,  when 4549 

Of  corporations  owning  or  controlling  distribution  of 

water   5025 

Of  prosecuting  attorney,  before  payment  of  fine 5819 

Of  prosecuting  attorney  to  prosecute  violation  of  section  4794 

Of  registry  aerent ;  failing  to  perform 4587 

DYING  DECLARATIONS. 

Evidence  of   5457 

E 

EARTH. 

Cnrrving  away  from  land  of  another 5087 

EDITORvS. 

Liability  of,  for  libel   4907 

EFFECT. 

Of  penal  laws  on  crimes  committed  in  another  state 4561 

Of  susnending  judgment   5573 

ELECTION. 

Accessories  to  violation  of  laws  of 4575 

Addiner  to  or  subtracting  from  votes  given 4574 

Ascertaining  or  revealing  state  of  the  count 4590 
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ELECTION  {Continued). 

Attempting  to  vote  without  being  qualified ,. .  45^ 

Betting  on,  penalty 457^ 

Ciianging  or  altering  ballots  or  returns  by  officers 4571 

Day,  selling  liquor  on,  prohibition 4581 

Day;  liquor,  sale  of,  on  general  election  day  prohibited. . .  4581 

During,   destroy "ng  supplies    4583 

Electioneering;  on  eleciion  day  within  any  polling  place  4584 

Forgiug  or  altering  returns 4573 

Laws  relating  to  {^iw  Political  Code) .-. 4579 

Illegal  voting  at   4568 

InHuencing  elector  to  give  vote 457^ 

Iiuiiiiida  ng  and  corrui)ting  electors 457^ 

Jliscouduct  by  inspectors  of  4S7'2 

OiBcer   communicating  state  of  count  before  close  of  polls 

to  person  not  an  officer 459<> 

drinking  before  polls  closed 4581 

prohibited   from  electioneering    4584 

Offering  bribe  to  procure   4599 

Procuring  illegal  votes  at 4570 

Refusing  to  be  sworn  by  or  to  answer  judges  of 4567 

Violating  any  provisions  of  law  concerning 4579 

Violation  of  laws  by  officers 4566 

Voting  twice  at 4568 

What  is  a  wager  upon 4577 

When  person  forging  return 4573 

ELECTIVE  FRANCHISE. 

Crimes  against  4«;66-4«;70 

ELECTORS.                                                                      ^  ^^^ 

Bribing 4586 

Divulging  name  of  candidate  voted  for 4591 

Intimidating  and  corrupting   4576 

No  person  shall  attempt  to  influence  votes  of. 4585 

Penalty  against  electors  and  officers,  penalty 4580 

Refusal  of,  to  be  sworn  by  judges  of  election 4567 

Registering  in  precinct  not  his  own 4588 

Threat  to  discharge  from  employment  to  influence  vote  of  4585 

Threat  to  enforce  payment  of  debt  to  influence  vote  of. . .  4j;8«; 

ELECTRIC  LIGHT  POLES. 

Cutting  down cqij 

ELISOR.  ^  ^^ 
See  Code  Civil  Procedure. 

ELK. 

Killing,  wounding,  ensnaring,  etc 4818 

EMBANKMENTS. 

Injuring  or  destroying C048 

EMBEZZLEMENT. 

By  administrator,  guitly  of,  when 4074 

By  clerk,  of  money  collected  for  employer \  4971 
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EMBEZZLEMENT  {Continued). 

Cannot  be  maintained  against  carrier  for  hire  for  goods 

stored    4973 

Claim  of  title,  ground  of  defense 4979 

Defined   497^ 

Distinct  act  of  taking  not  necessary 4977 

Distinguished  from  larceny   4953 

Evidence  of  debt,  subject  of 4976 

Fraudulent  conversion  of  firm  property  by  partner  not.  4971 

Indictment  for  5346 

may  charge  larceny 4971 

must  describe  property 4971 

Intent  to  restore  property  no  defense 4980 

Jurisdiction  of,  indictment  for,  in  certain  cases 5206 

where  property  removed  to  another  county 5201 

Of  accounts  by  public  officer 4785 

Of  public  funds    4785 

Pleading  in  indictment  for   5354 

Proof  required  to  convict  agent  of 497 1>  5457 

Property  taken  in  one  county  and  removed  to  another. . .  5206 

Punishment  of 4982 

Restoration,  ground  for  mitigation  of  punishment 4981 

Restoration  no  bar  to  criminal  prosecution  for 4981 

When  bailee^  tenant  or  lodger  guilty  of 4975 

When  carrier  guilty  of 4973 

When  clerk,  agent  or  servant  guilty  of 4976 

When  oflicer  or  association  guilty  of 4972 

When  trustee,  banker,  etc.,  guilty  of 4974 

EMBRACERY. 

Embracery 4612-4615 

EMPLOYEES. 

Of  association  or  corporation  having  in  possession  of 

buffalo  or  bison,  etc 4840 

Of  express  companies;  may  carry  certain  weapons,  when 

and  where 4781 

Employee,  unlawful  agreement  with 4858 

Person  refusing  to  give  name  to  collector  of  persons  in 

employment 4792 

EMPLOYMENT. 

Of  aliens 4857 

EMPLOYMENT  BUREAU. 

Keeping  without  license 5113 

ENGAGING  IN  MAKING  ABSTRACT. 

Of  title  without  first  filing  bond 5112 

ENGINEER. 

Of  locomotive,  omitting  to  ring  bell  at  crossing 4753 

intoxication  of  4754 

violation  of  duty  of 4756 
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ENSNARING. 

And  trapping  of  buffalo  or  bison 4634 

ENTITLING. 

Aflldavit   5687-5731 

ERROR. 

In  indictment  or  information  does  ont  invalidate 5347 

In  pleadings,  proceedings,  etc.,  when  not  material 5688 

ESCAPE. 

Attempt  to,  from  state  prison  4622 

as  evidence  of  guilt 5457 

Assisting  prisoner  to 4623 

Carrying  into  prison  implements  for  aiding 4626 

Defined   4621 

From  state  prison  when  second  term  commences 4621 

From  state  prison,  expense  of  trial  of 4627 

Jurisdiction  of   lulictment  for 5207 

Of  defendant  pend  iig  appeal   5575 

Officer  suffering  convict  to * 4624 

Recapture  of  person  liaving  made 5253 

When  doors  and  windows  may  be  broken 5254 

ESTRAYS. 

Conversion  of   5060 

Taking  up  and  disposing  of 5061 

ETHER. 

Ether,  administering  with  evil  intent 4886 

EVIDENCE. 

Accomplice,  testimony  of 5464 

Admissions  and  confessions  as 5457 

Circumstantial,  character  of 5457 

Counterfeiting  tools  as 4947 

Degree  of  certainty  to  overcome  reasonable  doubt 5451 

Degree  of,  to  warrant  indictment 5307 

Depositions,  when  admitted  as 5609 

Destroying 4653 

Disclosing  by  grand  juror,  penahy  4679 

Dying  declaration,  as 5457 

Flight  as,  guilt 5457 

Grand  jury  not  bound  to  hear  for  defendant 5306 

In  criminal  actions  generally 5457 

Insanity ^^Qq 

In  rebuttal,  when  to  be  offered 5443 

Locus  delicti 5193 

^lalice   4861 

expressed  and  implied    4862 

Newly  discovered,  ground  for  new  trial 5522 

Of  breach  of  undertaking  to  keep  the  peace 5155 

Of  character  of  deceased 5457 

Of  conspiracy 5458 

Offering  false 465X 
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EVIDENCE  (Continued). 

Of  false  pretenses   54^3 

On  trial,   for  abortion 5462 

for  conspiracy 545^ 

for  abortion  and  seduction 5462 

for  bigamy 5460 

for  forging  bank  bill,  etc 5461 

for  libel,  truth  may  be  given 4905 

On  trial  of,  challenge,  how  made 5422 

Order  of  introducing 5448 

Preparing  false   4652 

Possession  and  passing  of  counterfeit  coin,  etc.,  penalty  4946 

Possession  of  stolen  property  as   5457 

Reputation,  etc 5457 

Res  gestae 5457 

Rules  of,  on  trial  of  challenge 5441 

in  criminal  actions   5457 

Self-defense 4871 

Stolen  property,  receiving  from  minor 4966 

To  constitute  perjury,  must  be  prejudicial 4634 

What  admissible  in  trial  for  perjury 4634 

admissible  on  trial  for  robbery 4879 

may  be  introduced  to  sustain  plea  of  not  guilty 5394 

receivable  before  grand  jury 5305'53^ 

sufficient  on  trial  for  larceny 4953 

When  closed  on  either  side^  court  may  advise  acquittal. .  5470 
see  Affidavit;  Examination;  Oath;  Private  Writings; 
Public  Records;  Public  Writings;  Questions;  Subpoe- 
nas; Testimony;  Witness;  Writings. 
EVIDENCE  OF  DEBT. 

Penalty  for  certain  officers  purchasing 4597 

Purchase  of,  by  attorney 4671 

Subject  of,  embezzlement 4978 

EXAMINATION  OF  CHARGE. 

Before  grand  jury,  does  not  amount  to  jeopardy 5135 

Commitment,  how  made,  and  to  whom  delivered 5272 

form  of 5260 

sufficiency  of 5269 

Defendant  entitled  to  produce  witnesses  on 5263 

Defendant's  right  to  counsel   , 5256 

Defendant,  when  and  how  discharged 5268 

when,  and  how  committed 5267 

Depositions,  by  whom,  and  how  kept 5267 

to  be  read  on 5261 

Depositions  taken  at 5266 

Form  of  commitment   5273 

Infants  and  married  women  required  to  give  security. .  5276 
Magistrate  to  inform  defendant  of  charge  and  right  to 

counsel 5255 
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EXAT^flNATION  OF  CHARGE  (Continued). 

Magistrate  to  return  depositions  to  court 5279 

Must  be  brought  within  six  days,  in  all 5^5^ 

Order,  for  commitment 5^70 

for  bail  on  commitment 5271 

for  commitment  must  state  what 5272 

Order  of  discharge,  how  made 5268 

Postponement  of  5258 

Testimony,  how  taken  and  authenticated 5266 

Time  to  send  for  counsel 5256 

Undertaking  of  witnesses  to  appear,  when  and  how  taken  5274 

When  not  to  proceed 5605 

When  to  proceed    5257 

When  to  be  completed   5258 

Who  may  be  present  at   5265 

Waiver  of 5334 

Witness  refusing  to  give  security 5277 

Witness  unable  to  give  security,  what 5278 

EXAMINATION  OF  WITNESSES. 

Attendance,  how  enforced 5606 

Cross,  niles  of 

Conditionally,  application  for,  how  made 5601 

application,   to  whom  made    5602 

constitutional  provision  S599 

defendant's  right  to    S599 

deposition  of  witness  to  be  transmitted 5608 

in  what  cases  order  may  be  applied  for 5600 

must  proceed  when  5604 

order  for,  when  granted,  and  what  to  contain 5603 

testimony,  how  taken  and  authenticated   5607 

when  made  to  give  security  for  appearance 5278 

when  personal  attendance  of  witness  required,  order  for 

examination ^6on 

Of  witness  in  crimtn?»l  action,  competency 5^89 

On  commission,  apnlication  for  order,  how  made 5614 

apnlication,  to  whom  made 561^ 

defined  561^ 

interroeatories.  how  settled  and  allowed   5617 

of  witnesses  residing  out  of  state ^fiti 

order  for J?6i2 

order  for.  when  granted    5615 

see  Commission :  Drf>osifiops:  Evidence;  Witness, 
EXAMINATION  ON  COMMISSION. 

Affidavit  for 5614 

Expenses  of  how  paid  «;370 

Where  had,  before  what  magistrate 5231 

EXCEPTIONS. 

Definition  of 5513 

Disallowing  challenge  for  implied  bias 5513 
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EXCEPTIONS  (Continued). 

May  be  taken,  on  what  matters 55^5 

Need  not  be  taken  to  written  charges 55'.Q 

•Need  not  be  repeated,  when  5513 

Order  refusing  postponement  of  trial 5516 

Specific  grounds  of,  to  be  stated 5513 

To  challenge  and  denial  of 5436 

court  may  allow 5421 

how  taken 4520 

To  decision  of  court  on  trial  for  actual  bias 5513 

When  and  how  settled 5517 

see  J9/7/  of  Exceptions,  Sees.  5513-5519. 
EXCLUSION. 

Of  witnesses 5264 

EXCUSABLE  HOMICIDE. 

Defined 4869 

see  Homicide,  Sees.  4861-4873. 
EXECUTION. 

Procuring  of  innocent  persons,  penalty 4644 

EXECUTION  OF  JUDGMENT. 

Against  sureties,  to  be  issued  when 5614 

Aulhnrity  for 5545 

Certificate  of  appeal,  stays  when  fifed 5571 

Duty  of  sheriflF  or  warden  under  certificate 5572 

Fine  and  imnrisonment 5547 

Insanity  of  defendant,  to  be  inquired  into  before  jury. .  5fi«;3 

duty  of  prosecuting  attorney  before  inquisition 5554 

May  be  issued  as  in  civil  action  for  judgment  for  fine  and 

costs 5546 

Of  death  t^kao 

how  enforced   5560 

Of  prisoner,  after,  duty  of  warden 51^62 

Proceeding's,  when  female  sunnosed  to  be  pregnant 5«;q7 

unon  jurv  finding  defendant  insane 51556 

Resisting  officer  engaiered  in,  penalty 4t;o; 

Stay  of,  in  capital  cases   5552 

Statement  of  testimony  to  be  transmitted  to  governor. . .  $K^o 

Su«?pcnsion  of,  on  appeal   5^71 

When  female  preenant,  findiner  of  jury 5558 

EXECTTTTVE  POWER  OF  STATE, 

Allowance  of  fraudulent  bills,  etc 4508 

Bills,  fraudulent,  presenting 4)i;o8 

Fraudulent  bill,  etc.,  presenting 4^q8 

OflFenses  against  4^93*4603 

Officer  of  any  countv,  town,  city,  ward  or  village  prcsent- 

ine  fraudulent  bill  to  for  payment 4598 

EXECUTOR. 

Guilty  of  embezzlement,  when,  penalty 4974 
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EXEMPTION. 

From  service  as  juror  not  ground  for  challenge 5434 

EXERCISING  FUNCTIONS. 

Of  deputy  sheriff,  marshal,  policeman,  constable  or  peace 

officer,  not  authorized  4584 

EXONERATION  OF  BAIL. 

When 5511 

See  Bail. 

EXPENSE. 

Of  arresting  fugitive  from  justice 5813 

Of  insane  defendant  committed  to  asylum,  when  charge- 
able        5669 

Of  trial  of  escape  from  state  prison 4627 

Of  trial  of  poor  person  . . . .  | 5370 

Of  trial,  where  paid  when  two  or  more  counties  joined 

for  judicial  purposes    5492 

EXPERTS. 

As  witnesses  on  trial  for  forgery  of  bank  bill 5461 

EXPIRATION  OF  TERM. 

Wilful  exercise  of  functions  of  officer  after 460; 

EXPLOSION. 

Death  from 4750 

EXPOSURE. 

Of  person  affected  with  contagious  disease 473^ 

EXPRESS  COMPANY. 

Officers  of,  may  carry  deadly  weapon,  when  and  where. .     4781 

EXTORTION. 

Attempts  to  commit  by  verbal  threat 4990 

By  executive  officer 4S96 

By  judicial  officer   *lGl4 

Defined    4984 

Distinguished  from  larceny,  etc 4953 

Obtaining  signature  by  means  of 4988 

Punishment  of 4986-4987 

Sending  threatening  letters,  with  intent  to  commit 4989 

what  constitutes    4989 

venue,  where  laid    4989 

What  threats  may  constitute : . .     4985 

What  sufficient  to  constitute  • 4084 

EXTRADITION. 

See  Fugitives  from  justice 5803 

F 

FACT. 

Court  must  not  charge  jury  upon  questions  of 5448 

Issues  of;  how  tried    5407 

FACTOR. 

Making  false  statement 4997 
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FAILING  TO. 

Dip  sheep  5^8 

Make  return  of  solemnization  of  marriage 4722 

Perform  duty  by  officer   479^ 

Perform  duty ;  by  registry  agent 4587 

FAILURE. 

Of  officers  to  perform  duty  relative  to  revenue 4798 

Of  scliool  trustees  to  pay  over  money 4799 

To  anply  certain  funds  derived  from  sale  of  bonds,  etc.,  by 

officers    4800 

To  assist  sheep  inspector 5064 

To  comnly  with  certain  provisions  of  Chapter  72  of  Polit- 
ical Code 4801 

To  comply  with  provisions  of  Chapter  68  of  Political  Code, 

penalty    4800 

FAILURE  OF  COUNTY  OFFICIALS  TO. 

Levy  and  collect  tax,  etc 4800 

FAILURE  OF  OWNER  OF  SHEEP. 

To  report  scab 5072 

FALSE  ACCOUNTS. 

Presentincr  to  public  officers  for  payment 4598 

FALSE  CERTIFICATE. 

By  public  officer 4677 

FALSE  CLAIl^L 

And  claim  generally,  see  claim ^598 

FALSELY  MAKING. 

Certificate  of  nomination   4582 

FALSE  OR  FORGED  DIPLOMA. 

Presenttnjsr  a  forgery 4740 

FALSE  IMPRISONMENT.  " 

Defined 4894 

Degree  of  restraint  sufficient  to  constitute 4894 

Punishment  of 4895 

FALSE  OATH. 

To  certificate  of  nomination , 4583 

FALSE  PERSONATION. 

In  certain  case,  punishment 4991 

Indictable  at  common  law 4991 

Receiving  property  under 4992 

FALSE  PRETENSES. 

Conspiracy,  criminal,  what  constitutes   4686 

Evidence  of 5463 

False  representations,  to  induce  payment  of  debt,  not 

penalty 4994 

Married  person  selling  land  under 4996 

Must  relate  to  past  event 4994 

Obtaining  money  or  property  under 4994 

To  obtain  property  under •••..  4686 

r 
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FALSE  REPRESENTATIONS. 

Marrying  niulcr 47^3 

FALSE  STATEMENT. 

Consignee,  etc.,  making  4997 

Making  by  agent 4997 

False  claim,  as  to  holding  license  or  certificate  to  practice 

dentistry  474^ 

False  reliirn  to  marriage  4631 

FALSE  SWEARING. 

In  affidavit 4649 

In  application  for  pardon  4647 

To  basis  of  license 4648 

FALSE  WEIGHTS  AND  MEASURES. 

Defined   5003 

Making  use  of   5005 

Selling  goods  by 5004 

Stamping  false  weight  on  casks  or  packages 5006 

Using   5004 

Weijcfliing  or  assaying  ores  by  fraudulent  scales 5008 

FALSIFICATION. 

Of  accounts,  by  public  officer 4785 

Of  public  records 4628 

FALSIFYING. 

Evidence 4651 

Jury  list 4633 

Records  and  documents   4628 

Takine  and  offeringf  to  take  bribes 4656 

FAMISHED  ANIMALS. 

Sale  of  4749 

FARM  LIEN. 

Filing  in  recorder's  officer,  disposing  of  property,  etc.,  after  51 1 1 

FAVOR.  ^ 

Promise  of  to  influence  vote  of  elector 4585 

FEES,  CONTINGENT. 

Not  maintenance  for  attorney  to  accept 4671 

FEES,  EXCESSIVE. 

Public  officer  receiving \ 4596 

FELONY. 

Challenge  to  juror  for 5431 

County  treasurer  failing  to  apply  funds  derived  from  sale 

of  bonds  to  what  purpose 4800 

Defined ' 45j;4 

Defendant  must  be  present  when  arraigned  for 5360 

Distlneuished  from  misdemeanor 4*>54 

Homicide  committed  in  prevention  of 4871 

Limitations  of  actions  for 5214-5215 

Person  makiner  false  oath  to  list  or  schedule  or  statement  46^0 

Punishment  of 4553 

Sdiool  trustees  fraudulently  failing  to  pay  certain  moneys 

•3 
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FELONY  (Continued). 

in  county  treasury,  penalty 4799 

Violation  of  Chapter  XVI  of  Political  Code,  relating  to 

storage  of  grain 4998 

FELONIES;  WHAT  ARE. 

Abduction  of  women   4688 

for  prostitution 4690 

Abortion 4695 

advertising  means  to  procure  4720 

Adding  to  or  subtracting  from  votes 4574 

Administering  poison   4882 

stupefying  drugs   48S6 

Affidavit,  falsely  swearing  to 4649 

Aiding  violation  of  election  laws 4575 

Altering  brands  5049 

Altering  draft  of  resolution  4606 

Altering  enrolled  copy  of  bill  or  resolution 4607 

Altering  jury  list  by  adding  name,  etc 4632 

Arson  .  .* 4930 

Asking  or  receiving  bribes  by  officer 4594 

Assaults,  to  murder 4883 

to  rape  and  other  crimes 4884 

with  caustic,  chemical,  etc 4899 

with  deadly  weapon 4898 

Assisting  prisoner  to  escape 4625 

Attempts  to  escape  state  prison   4622 

Attempts  to  commit  crimes,  when  punishable 51 19-5120 

Attempts  to  commit  crimes  by  administering  poison,  pen- 
alty   4882 

Attempting  to  ascertain  count  before  polls  closed 4590 

Attempts  to  commit  crimes  by  deadly  weapons 4883 

Bigamy 4699 

Bribe,  giving  or  offering  to  legislative  members 4601? 

receiving,  by  members  of  legislature 4609 

of  executive  officers 4593 

attempts  with  jurors  4615 

Bribes  of  common  council,  supervisors,  etc 4675 

Bribes,  receiving  by  judges,  etc 4613 

Burglary,  degree  of 49-^3 

Burning  building  not  subject  of  arslon 5084 

Burning  insured  property 4931 

Carrying  into  prison  aids  to  escape 4626 

Changing  ballots,  or  returns  4i;7i 

Child  stealing 4878 

Compounding  crimes    4665 

Convict  escaping  state  prison 4621 

Corral,  driving  sheep  into  of  another  without  consent. . .  5073 
Count,  attempting  to  ascertain  by  person  not  an  officer,, 

before  close  of  polls 1 4590 
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FELONIES;  WilAT  ARE  {Continued). 

Counterfeiting  coin,  bullion,  etc 494^ 

Count,  intentionally  ascertaining  before  close  of  polls..  4590 

Crimes  against  nature    5^35 

Death,   from  obstructing  railroad  track,  etc 5035 

Deserting  child    4^93 

Destroying  record  by  person  not  an  cflicer 4629 

Destroying  records  by  officers  4628 

Disclo^ng  contents  of  telegraph  message  5101 

Driving  or  herding  sheep  with  scab  into  this  state,  from 

another  state    5069 

Dueling 4889-4890 

Embezzlement  defined   497^ 

Itmhezzlement  of  accounts,  and  falsifying  them 4846 

Itxtortion  in  certain  cases 4984 

'False  oath,  before  state  sheep  inspector  while  performing 

duties 4646 

False  representations,  marrying  under 4725 

Falsifying  jury  list   4633 

Forgery  generally,  uttering  notes,  etc 4937 

Forgery  of  public,  and  corporate  seal 4939 

Fore:ery  of  records  and  returns 4938 

Forgery  of  telegranhic  messages 4941 

Forgery  of  bills,  notes,  etc.,  and  uttering 

Forgery  of  election  returns,  etc 4.S73 

Frauds  in  presentingf  bills  to  officers  for  payment  ...'..  4^98 

Frauds   in   organizinsr  corporations    5047 

Giving  bribes  to  members  of  the  legislature 4608 

Giving  bribes  to  common  council  sunervisors,  etc 4^25 

Giving  bribes  to  judges,  jurors,  referees,  etc 4612 

Having  fraudulent  blank  license  receipts 4791 

Herdinsr  or  drivinir  sheep  into  this  state  from  another  state, 

infected  with  scab,  etc 5069 

Identification,    forged    ". 4740 

Tllec^al  voting 4568,  4^:79 

Tmnroper  attempt  to  influence  jurors 4^15 

Incest 4701 

Injuring  dnms.  levees,  aqueducts,  etc 5048 

Injuring  hjjrhwavs.  private  wavs,  etc 5028 

Injuring  railroads  and  railroad  bridges 5027 

Injuring  written  instruments   50Q2 

Inspector  state  sheep,   false  oath  before,  when  in 4646 

Tudicial  officers,  juror,  etc.,  receiving  bribe   4^^*^ 

Kidnaping    4876 

Killine  fish  with  any  poisonous  drugs,  etc 4827 

Larceny:  grand ' 4Qt;(5 

Larceny  out  of  state  of  property  received  in 4067 

Larceny  records  of.  by  officers  462S 

Laws,  revenue;  making  false  lists,  etc 4650 
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X  i:.LONIES ;  WHAT  ARE  (Continued). 

Making  counterfeit  dies  or  plates  4947 

Making  false  entries  in  records  or  returns 493} 

Making  fictitious  bills 4943 

Manslaughter   ^66 

Married  person  selling  land  by  fraudulent  misrepresenta- 
tions      4996 

Marrying  husband  and  wife  of  another 4700 

Marrying  under  false  personation   4725 

Marrying  under  false  representations \ . . .  4725 

Mayhem    4874 

Misconduct  of  jurors,  referees,  etc 4616 

Murder 4861 

Neglect  to  pay  over  money  by  officer 4786 

Offering  to  bribe  witness    4655 

Offering  forged  or  false  instalment 4630 

Offering  false  evidence 465! 

Officer,  buying  scrip  or  being  interested  in  contracts 4597 

neglecting  to  pay  over  money 4786 

receiving  bribes   4613 

refusing  to  surrender  books,  etc 4602 

suffering  convicts  to  escape 4624 

Person  making  false  oath  to  list  or  schedule  or  statement  46^0 

Pcrjwry 4634 

subornation  of  4643 

PersQn,  making  false  oath  to  list  or  schedule  or  statement  4650 

Personating  another  practitioner 4740 

Possessing  counterfeit  bullion 4946 

Possessing  forged  notes 4042 

Preparing  false  evidence   4652 

Presenting  to  medical  board  diploma  of  another  or  forged 

identification 4740 

Poisoning  willfully,  food,  medicine,  water,  etc 4916 

Prize  fighting 4776 

Procuring  execution  of  innocent  persons 4644 

Railroad,  placing  freight  in  rear  of  passenger  cars 

Receiving  bribe  by  witness 4656 

Rescuing  prisoners 4619 

Revenue:  making  false  lists  concerning 46!;o 

Robbery 48;^ 

Schedule  false,  making  under  revenue  laws 46^0 

Seduction  for  purposes  of  prostitution 4689 

Selh'nsr  land  twice ^ 490;; 

Sheep  infected  with  scab  for  fifteen  days  without  person 

in  control  reporting,  etc 5072 

Sheen  driven  or  herded  into  state  from  any  other  state 

infected  with   scab,   etc 5069 

State  sheen  inspector;  false  oath  before  when,  in  perfonn- 

ance  of  duties 4^46 


5 


INDBX  601 

FELONIES;  WHAT  ARE  (Continued). 

Suffering  mischievous  animal  to  go  at  large,  when 4758 

Swearing  falsely  to  basis  of  license 4648 

Telegraphic  message,  etc.,  opening 5103 

Using  gunpowder  in  certain  way,  etc 5086 

Violating  election  laws 4579 

Violation  of  laws,  against  dealing  in  scrip 4597 

Violation  of  section  707  of  Political  Code 5070 

FEMALE. 

Abduction  4688 

for  purposes  of  prostitution 4689 

under  eighteen  years  of  age,  from  parent 4690 

Defendant  under  sentence  of  death,  proceedings,  when  sup- 
posed to  be  pregnant 5557 

Procuring,  for  purpose  of  having  illicit  carnal  intercourse  4689 

Prisoners  to  be  separated  from  male  5873 

Seduction  of 4690 

FENCES. 

Fences 5087 

FERRY. 

Neglecting  to  pay  toll  for  crossing,  penalty ,. 5031 

FICTITIOUS  NAME. 

Forgery  of,  to  note,  check,  etc 4943 

Proceedings,  when  defendant  indicted  by 5340»  5372 

FIGHTING  DUEL. 

Fighting 5392 

Dog  or  cock,  penalty 4777 

FILING  TRADE  MARK. 

In  violation  of  law,  penalty 4999 

FINAL  ADJOURNMENT. 

Discharges  jury 5491 

FINE. 

And  costs;  defendant  to  be  held  in  custody  until  paid..  5727 

execution  may  issue  for  judgment  on,  how 5546 

on  payment  of,  defendant  must  be  discharged 5728 

And  forfeitures,  disposition  of  5815 

Duration  of  imprisonment  until  paid 5542 

For  making  arrest  officer  to  receive  half 4782 

For  costs,  how  paid    5727 

How  collected,  penalty 

Imposed,  how  collected,  penalty 5072 

Imposed  on  corporation,  how  collected  5684 

Imprisonment  for,  cannot  exceed  what 5542 

Judgment  of  imprisonment  for 5717 

Judgment  to  pay,  how  executed 5726,  5547,  5727 

Judgment  to  pay,  how  executed 5727 

Or  costs;  defendant  to  be  held  in  custody  until  paid 5727 

judgment  for  5717 

Or  forfeitures,  refusal  of  certain  officers  to  pay  over. . .«. .  4788 

Payment  of > 5542 


502  INDEX 

FINE  {Continued). 

Payment  of,   duty  of  prosecuting  attorney 5819 

Provided  in  section  4781,  to  whom  paid 4781 

Relating  to  marriage,  to  be  paid  into  county  treasury  to 

use  of  common  school  •  fund   5818 

To  be  paid  into  treasury  of  county 5819 

To  be  paid  over  by  clerk,  when  4788 

Upon  payment  of,  defendant  must  be  discharged 5728 

FIRE. 

Prisoners  may  be  removed  in  case  of 5881 

Setting  woods  on 4760 

FIRE  ARMS. 

Indians  having  possession  of,  off  reservation 4854 

Selling  to  Indians 4759 

FISH  AND  GAME. 

Agents  or  employees,  etc.,  buying,  selling  or  receiving,  etc., 

buffalo  or  bison   4838 

Animals,  buying  or  selling 4828 

in  possession  of  by  any  railway  or  express  company,  etc.  4829 

possession  of,  prima  facie  evidence  of  what 4830 

Beaver,   killing,   wounding,  ensnaring  or  trapping 4818 

Birds,   buying  or  selling    482S 

Buffalo  or  bison,  having  possession  of 4841 

hunted  with  dogs 4839 

killing,   ensnaring  or  trapping    4837 

Buying  or  selling  any  animal,   birds,  fish,   etc 4828 

Buying  or  selling  birds  or  any  of  animals  mentioned  in  this 

cha])ter    ^ 4819 

Buying  or  selling  buffalo  or  bison 4838 

Caribou,  moose,  killing,  ensnaring  or  trapping 4815 

Catching  any  species  of  fish  except  carp 4835 

Deer,  entelope,  etc.,  killing,  ensnaring  and  trapping 4816 

Depositing  saw  dust,  etc.,  in  any  natural  stream 4832 

Dogs,  hunting  buffalo  or  bison  with 4839 

Dogs,  hunting  or  chasing  animals  mentioned  in  this  chapter 

with 4820 

Drugs,  poisonous,  using  to  kill  fish  with 4827 

Duty  of  sheriff,  for  violation  of  game  laws 4842 

Elk,  killing,  ensnaring,  trapping  or  destroying 4817 

Ensnaring,  killing  and  trapping,  deer,  antelope,  etc 4816 

Ensnaring,  killing  and  trapping  or  destroying  elk 4817 

Ensnaring,  killing  and  trapping  moose  or  caribou 4815 

Express  company  receiving  or  having  in  possession  any 

bison,  buffalo,  etc 482Q 

Fish,  buying  or  selling 4828 

Fish,  catching  except  for  breeding  between  certain  dates  4836 

Fish,  except  carp,  catching  any  species  of 4835 

Fish,      killing  of,   except  salmon. 4826 

Fishing  prohibited  between  certain  periods 4836 
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Fishway  or  ladder  must  be  erected 4833 

Fool  hen,  killing  between  certain  dates 4823 

Game  reserve,  trespassing  upon  4843 

Goose,  wild,  killing  of  between  certain  dates 4825 

Qrouse,  killing  between  certain  dates 4823 

Having  possession  of  any  buffalo  or  bison 4841 

Hides,  buying  or  selling  of  mentioned  in  this  chapter 4819 

Hunting  buffalo  or  bison  with  dogs 4839 

Hunting  or  chasing  with  dogs  animals  mentioned  in  this 

chapter 4820 

Killing,  ensnaring  and  trapping  moose  or  caribou 4815 

etc.,  any  buffalo  or  bison 4837 

any  species  of  wild  duck  between  certain  dates 4824 

any  species  of  fish  except  salmon 4826 

ensnaring,  trapping  or  destroying  elk 4817 

ensnaring  and  trapping  deer,  antelope,  etc 4816 

fish  by  using  poisonous  drugs 4827 

Killing,  partridge,  grouse,  prairie  chicken,  sage  or  fool 

hen,  killing  between  certain  dates 4823 

Killing,  trapping,  ensnaring,  or  destroying  any  quail  be- 
tween certain  dates  4822 

wounding,  eijsnaring  or  trapping  any  beaver  or  kitten 

beaver  4818 

Ladder  or  fislnvay  must  be  erected 4833 

Moose  or  caribou,  killing,  ensnaring  or  trapping 4815 

Natural  stream,  depositing  saw  dust  in 4832 

Partridge,  pheasant,  grouse,  prairie  chicken,  sage  or  fool 

hen  between  certain  dates 4823 

Penalty  for  violation  of  sections  4822,  4823,  4824 4825 

Period  in  which  fishing  is  prohibited 4836 

Person  having  possession  of  any  animals,  etc.,  prima  facie 

evidence  of  what    4830 

Pheasant,  killing  between  certain  dates 4823 

Poisonous  drugs,  using  to  kill  fish 4827 

Prairie  chicken,  killing  between  certain  dates 4823 

Provision  of  section  4962,  violation  of 482,1 

Railway  companies  receiving  or  having  any  animals.,  etc., 

in  possession 4829 

Sage  hen,  killing  between  certain  dates 4823 

Salmon,  killing  of    4826 

Saw  dust,  depositing  in  any  natural  stream 4832 

Selling  or  buying  any  buffalo  or  bison 4838 

Selling  or  buying  hides  of  animals  mentioned  in  this  chap- 
ter    4819 

Sheriff,  duty  of  for  violation  of  game  law 4842 

Swan,  wild,  killing  of  between  certain  dates 4824 

Trapping  any  buffalo  or  bison 4837 

Trapping,  killing  and  ensnaring  deer,  antelope;  etc 4816 
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FINE  (Continued). 

Trapping,  killing,  ensnaring  or  destroying  elk 4817 

Trapping,  killing,  ensnaring  or  destroying  any  quail  be- 
tween certain  dates 

Trespass  upon  private  game  reserve 4^43 

Using  any  poisonous  drugs  to  kill  fish 4827 

Violations  of  provisions  of  Sees.  4836-4837-4838-4839- 

4840-4841,  or  either  of  them,  penalty 48+2 

Violation  of  provisions  of  Sec,  4835,  penalty 4835 

Violation  of  provisions  of  sections  4832-4833,  penalty. . .  4834 

Violation  of  provisions  of  Sec.  4828  or  4829,  penalty. . .  4831 

section  4827,  penalty   4827 

sections  4824,  4823,  4822 4825 

sections  4815,  4816,  4817,  or  4820 4821 

of  provisions  of  section  4818,  penalty 4818 

Wounding,  killing,  ensnaring  or  trapping,  any  beaver  or 

kitten  beaver    4818 

FISH  PARK. 

Private,  trespassing  upon 4843 

FIVE-SIXTHS  OF  JURY,  VERDICT. 

May  convict,  when 5407 

FIXTURES. 

Larceny  of  4965 

FLIGHT. 

As  evidence  of  giiilt '. 5457 

FLUME. 

Injuring  or  destroying 5048 

Taking  water  from  or  obstructing 5039 

FOOD. 

Adulterating : 4747 

Disposing  of  tainted 4748 

Willfully  poisoning   4916 

FOR  ACTUAL  BIAS. 

Challenge,  how  stated 5435 

FORCE. 

What  degree  of,  mav  be  used  in  making  arrest 5245 

FORCIBLE  ENTRY  AND  DETAINER. 

Punishment  of 4783 

FOREMAN  OF  GRAND  JURY. 

Appointment  of  5292 

Indictment,  presented  by,  how   5325 

May  administer  oath  to  witnesses 5304 

Number  of  grand  jurors  to  find 5321 

Oath  of    5293 

Order  anpointing,  need  not  be  entered  on  minutes,  when. .  5293 

Presentment  must  be  signed  by 5314 

Siernature  of,  to  indorsement  on  indictment,  what  suflficient  5321 

FOREMAN  OF  PRIVATE  CORPORATION. 

Employing  alien  labor *. 4857 
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ORFEITURR 

Bail  5652 

disposition  of 5^^5 

bow  disiK>sed  of 5^54 

how  ordered S^S^^ 

Of  fines 5815 

To  be  enforced  by  action  5653 

When  and  liow  discharged 5652 

ORFEH  UKE  OF  Of  f  ICE. 

By  members  of  legislature  convicted  of  crime 4611 

tor  asking  or  receiving  bribes 4594 

For  conviction  of  crime 4618 

For    uliumanity  to  prisoners 4661 

For  receiving  reward  for  appointment   4604 

^OR  FINES  AND  COSTS. 

Judgment 57^7 

^ORCED  DIPLOMA. 

Preseutuig,  a  forgery 474^ 

ORGING. 

Official  indorsement 4583 

Defined   4937 

Indictment  for  5346 

Making,  passing  or  uttering  forged  bills  4943 

Of  bank  bills,  etc.,  proof  of  incorporation 4937 

Offering  forged  instruments  for  record 4630 

Offering  forged  instruments  in  evidence 4651 

Of  election  retums   4573 

Of  records,  wills,  notes,  etc 4938 

Of  records,  wills,  notes,  etc 4937 

Of  public  and  corporate  seals 4939 

Of  telegraphic  messages    4941 

Pleading  in  indictment  for,  in  certain  cases 5352 

Possessing  or  receiving  forged  notes,  etc 4942 

PunisKment  of  4940 

Restoring  cancelled  ticket,  etc.,  of  railroad  company 4949 

Uttering  forged  instruments 4937 

What  has  been  held  to  constitute 4937 

^ORM. 

Of  warrant  of  arrest 5225,  5698 

bench  warrant   5353,  5364,  5534 

commitment 5260,  5269,  5270,  5273 

coroner's  warrant    5781 

indictment 5338 

search  warrant  5789 

subpoena   55^3 

summons  against  corporations 5680 

undertaking  on  bail 5634-5661 

FRANCHISE  ELECTIVE. 

Crimes  against,  by  certain  officers 4566-4579 
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FRAUD. 

Actual .' 4993 

Consignee,  etc.,  making  false  statement 4997 

Concealing  property  by  debtor   4666 

Concealing  property  by  defendant   4667 

Corporate  management   SOio,  5023 

Keeping  accounts  of  corporations 5010 

Procurmg  organizations  of  corporations 5011 

Publishing  prospectus  of  corporations 5017 

Subscriptions  of  stock  of  corporation 5010 

Selling  land  twice   4995 

ii^RAUDULENT  CONCEALMENT. 

Of  property  by  debtor 4666 

Of  property  by  defendant 4667 

FRAUDULENT  CONVEYANCE. 

Alteration  of  the  value  of  ores  and  bills  of  sale  and  certi- 
ficate of  such  value 5009 

Penahy  of  being  party  to 4993 

t'RAUDUi.ENT  DOCUMENTS. 

See  Forgery 4937 

FRAUDULEN  r  INSOLVENCIES. 

Fraudulent  insolvencies 5010,  5023 

FRAUDULENT  SCALES. 

For  weighing  or  assaying  ores 5008 

FRAUDULENTLY. 

Keeping  accounts  of  corporation 5016 

FREEHOLD. 

Malicious  injury  to 5087 

FREIGHT  CAR. 

Does  not  include  baggage,  mail  or  express 4755 

Placing  in  rear  of  passenger   4755 

FREQUENTING  SALOON. 

liy  minors 4694 

FUGITIVES  FROM  JUSTICE. 

Admission  of  to  bail,  notice  5809 

Application  for  release  of,  on  habeas  corpus 5804 

Arrest  and  commitment  of 5806-5807 

Arrest  and  commitment  of,  warrant 5805 

Demand  of  executive   5804 

Detention  of;  release  by  habeas  corpus 5754 

Duty  of  prosecuting  attorney  in  regard  to 5815 

Expense  incurred  in  arrest  of 5813 

Flight,  what  constitutes 5804 

For  what  crimes  may  be  apprehended  5804 

From  another  state,  when  to  be  delivered  up 5804 

From  any  state  or  territory 5804 

From  this  state  5813 

Magistrate  to  issue  warrant,  when , 5805 

No  fee  or  reward  for  arresting,  when 5814 


i 
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FUGITIVES  FROM  JUSTICE  (Continued). 

Proceedings  against,  to  be  transmitted  to  district  court. .  5812 

Prosecuting  attorney  to  be  notified  of  arrest  of 5809 

Rewards  for  apprehension  of 5803 

To  whom  delivered 5^04 

Warrant  of  arrest  for 5^5 

Warrant  of  executive  5^1 1 

When  must  be  discharged S^i  i 

^^UND,  COMMON  SCHOOL. 

All  fines,  etc.,  under  chapter  76  of  Civil  Code  to  be  paid  into 

county  treasury  for  use  of  , 5818 

One-half  of  all  fines  for  violation  of  provisions  of  Sees. 

4837  to  4842  inclusive  to  be  paid  into 5817 

General,  one-half  of  fines  to  be  paid  into  5819 

O 

GAMBLING. 

Cheating,  etc 4846 

Kinds  of;  carr}'ing  on   4844 

}.A^1E. 

May  be  propagated,  where   4843 

>AME  PARK,  PRIVATE. 

Trespassing  upon 4843 

NAMING. 

Competent  witness  not  disqualified  from  testifying 4850 

Cheating  at  game  of  chance  4846 

Chance,  game  of ;  cheating  at 4846 

Destroying  gambling  tools 4847 

Duty  of  officers  to  prosecute 4851 

For  money,  etc   4844 

Game  of  chance,  cheating  at 4846 

Indictment  for  534^ 

Judge  or  justice  of  peace  having  knowledge  of  gambling, 

duty,  penalty 4847 

Justice  of  peace  having  knowledge  of  gambling,  duty. . .  4847 

Knowingly  permitted  to  be  played  on  premises 4845 

Money  gaming  for 4844 

Officer,  duty  to  prosecute 4851 

Officer,  warrant,  power   4848 

Power  of  officer,  warrant   4848 

Prosecute,  duty  of  officer  to   4851 

Refusing  of  witness  to  attend 4849 

Violation  of  provisions  of  Sec.  4851 4851 

of  Sec.  4846 4846 

of  Sec.  4845 4845 

of  Sec.  4844 4844 

Warrant,  power  of  officer  4848 

Witness  against  himself  not  disqualified 4850 

Witness  refusing  to  attend   4849 
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GAS  PIPES. 

Injuring  or  obstructing   • 5095 

GAGE-OVKRFLOW. 

Obstructing 5041 

Placing  obstruction  on 5042 

UENERAU  MANAGER. 

Of  private  corporation,  employing  alien  labor 4857 

GENERAL  SCHOOL  FUND. 

Entitled  to  one-half  of  fines 5819 

GENUINE  LABEL. 

Displaying  without  authority   5000 

GErilNG  Si  RAY  SHEEP  INrO  BANK  WHILE  DRIVING. 

Duty  of  person  driving 5077 

GIANT  POWDER. 

Killing  fish  with 4827 

GIVING  AWAY. 

Any  kind  of  intoxicating  liquor  to  evade  law 4811 

Liquor  without  a  license  4712 

GIVING  AWAY  OR  SELLING. 

Giving  away  or  selling  cigarettes  to  minors 4767 

Giving  away  or  selling  opium 4708 

GLANDERS. 

Animals  having,  to  be  killed 4734 

Sale,  or  exposure  for  sale  of  animals  having 4733 

GOATS. 

Feloniously  taking  grand  larceny   4956 

QOODS. 

Retaking  from  custody  of  officer 4620 

Selling  by  false  weights  and  measures 5004 

see  Stolen  Property,  Sees.  5689-5693. 

GOVERNOR. 

Demand  by,  of  other  state,  for  fugitives  from  justice. .  5804 

Duties  of,  in  regard  to  death  sentence 5550-555^ 

May  order  out  troops  to  aid  in  executing  process 5160 

May  in  certain  cases  declare  county  in  insurrection 5164 

May  offer  reward  for  apprehension  of  fugitives 5803 

May  revoke  proclamation 5166 

Proclamation  concerning   diseased    sheep,    violation    of, 

penalty 5063 

Warrant  of,  for  arrest  of  fugitive  from  justice 5811 

GRAIN. 

Burning  stacks  of  5084 

Injury  to  growing   5088 

Storage  of,  violation  of  sttaute  relating  to 4998 

GRAND  JUROR. 

Acting  after  challenge  allowed  4674 

Disclosing  fact  of  indictment  having  been  found 4678 

Disclosing  what  transpired  before  grand  jury 4679 
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JRAND  JUROR  (Continued). 

Oath  of  other  jurors   5294 

see  Challenge,  5283-5292. 
iRAND  JURY. 

Attendance  before,  mileage 5625 

Appointment  of  foreman  of 5292 

Case  resubmitted  to  after  discharge 5323 

Cause  of  challenge,  to  panel 5284 

to  nidividual  juror   5285 

Challenge,  how  taken  and  tried   5286 

to  panel,  when  and  how  made 5284 

to  individual  juror   5285 

Charge  of  court  to 5295 

Decision  upon  challenge 5287 

Degree  of  evidence  to  warrant  indictment   5307 

Depos  tions  may  be  used  before  5305 

Duty  of,  in  finding  indictment 5307 

Effect  of  allowing  challenge  to  panel  of 5288 

challenge  to  individual  furor 5289 

Entitled  to  access  to  public  prisons  5310 

Evidence  receivable  before   5305-53o6 

Examination  and  dismissal  of  charge  by,  not  jeopardy  . .  5*135 

Foreman  may  administer  oath  to  witness 5304 

If  indictment  found,  depositions  to  be  returned 53^2 

Indictment  by.   defined    5303 ' 

must  be  by  twelve  members 5321 

Turor  not  to  be  questioned  for  his  conduct 5313 

Jurors  must  declare  their  knowledge  as  to  crime 5308 

May  present   accusation  against  public  officer 5183 

Member  of,  to  whom  challenge  allowed,  cannot  be  present, 

when    5280 

Members  of,  not  resnonsible  in  civil  damages 5313 

Must  inquire  into  cases  of  all  persons  under  arrest 5309 

Not  bound  to  hear  certain  evidence 5306 

Not  to  be  drawn  or  summoned  unless  by  direction  of  judge  5333 

Obiections  to.  can  only  be  taken  by  challenge 5291 

Offense  to  be  investigated  by    j;23T 

Oath  of  foreman  of mq? 

of  members  of \\  \2q± 

Order  for  special  '  1^208 

how  exeaited   S20Q 

Order  appointing  foreman  of 5292 

Ob  Ration  of  secrecy   1^-^12 

Powers  of V-Qj 

Pre!^erttmenf  by.  defined    .WWW  5302 

must  be  by  twelve  members ^'KIA 

Proceedines  regulated  by  PenaVCode !.!!.'!  5301 

see  Challcnf:e;  Grand  Jury;  Tndictment:  fury. 

Persons  present,  other  than  jurors  and  witnesses 5311 
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GRAND  JURY  (Confinued). 

Presentment  by,  how  made 53^5 

Public  prisons,  entitled  to  access  to 5310 

Resubmission  of  charge  of S323,  53'85 

Retirement  and  discharge  of 5296 

Secrets  of,  to  be  kept 5312 

Special 5207 

Special,  how  found  5300 

Summoning  special   5297 

To  investigate  charges  against  corporations 5684 

Who  may  be  present  at  session  of 5311 

Who  may  challenge 528? 

When  and  from  whom  may  ask  advice 5311 

GRAND  LARCENY. 

Defined 4958 

,     *        see  Larceny,  Sec.  4953. 

GRATUITY. 

See  Rnvard,  Sees.  4596,  4600,  5803. 

GRAZING. 

Herd  on  occunied  land  15056 

OROUND  OF  CHALLENGE. 

To  grand   furv,  alien  on  panel   5285 

GROWING  crops;. 

In  iuries  to   5088 

GUARD.  ^ 

Of  jail :  may  carry  arms  when  and  where 4781 

sufferingf  prisoners  to  escape 4624,  5?^84 

dispatched  to  county  where  person  convicted 5822 

GUIDE  BOARDS. 

Injuring 5030 

GUILT. 

Reasonable  doubt  as  to,  ground  of  acquittal   5451 

GLHLTY. 

Plea  of  5300 

Plea,  form  of 5391 

Plea  of,  how  altered  or  withdrawn 5302 

Verdict  of.  general  effect  of 5497 

GUN. 

Or  other  deadly  weapon,  carrying,  exhibiting,  etc.,  where, 
penalty ' 4781 

GUNPOWDER. 

Keeping  unlawfully  471;? 

Using  in  destroying  or  injuring  buildings   508^ 

H 

HABEAS  CORPUS. 

Application  for  writ,  how  made 5741 

what  to  contain  5741 

Admissible  to  bail  on 5533 
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lABEAS  CORPUS  (Continued). 

Bail  on  554^ 

Body  must  be  produced,  when 5748 

By  whom  writ  issued,  and  to  whom  returnable 5742,  5771 

Commitment  proceedings,   when  defective    5754 

Commitment  without  reasonable  or  probable  cause 5754 

Concealing  person  entitled  to  benefit  of  4920 

Damages  for  failure  to  grant,  or  refusal  to  obey  writ. .  5772 

Defect  in  form  of  writ,  not  ground  of  discharge 5755 

Defect  in  form  of  return,  when  immaterial 576:5 

Disobedience  of  writ    5746 

Disposition  of  part,  pending  proceedings 5761 

For  purposes  of  bail 5757 

who  may  take  5758 

Ground  of  discharge  in  certain  cases 5754 

Hearing  on  return  of  writ 5750 

Imprisonment  after  discharge  on    s 5763 

Insufficiency  of  process 5754 

Judge  may  take  bail    5758 

Judge,  when  to  remand  prisoner 5759 

Order  holding  accused  to  answer,  will  not  be  reviewed  on  5269 . 

Party  detained  for  requisition  for  fugitives  from  justice. .  5807 

Person  in  illegal  restraint  may  be  committed  to  custody. . .  5760 

Proceedings  on  hearing 5751 

Reconfining  of  person  discharged  upon  writ  of 4919 

Refusal  to  issue  or  obey  writ 4gi8 

Res  ad  judicata  no  application  to  proceedings  on 5723  ' 

Return,  what  to  contain 5747 

Service  of  writ  or  process    S769 

Who  may  prosecute  writ 5740 

Writ,  of  jurisdiction,  to  issue 5742 

nature  of 5740 

office  of    5740 

privilege  of,  not  subpoenaed   5740 

return  to 5747 

to  contain  what  5744 

to  be  granted  without  delay 5743 

how  served   5745 

of,  not  a  writ  of  error 5740 

of,  when  party  charged  with  assault  and  battery 4900 

When  court  may  discharge  party 5752 

When  court  may  remand  party 5753 

When  hearing  may  proceed  without  body  5749 

Warrant,  by  whom  issued  and  when  returnable 5770 

may  issue  in  certain  cases  instead  of  writ 5766 

party  may  be  discharged  or  remanded .5768 

return  and  hearing  on   . . 57^7 

may  include  person  charged  with  illegal  detention 5765' 

how  executed  ..;  1 ..... ...  -5766 
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HABEAS  CORPUS  (Continued). 

where  returnable   5771 

Who  may  apply  for  writ  of 5741 

HABITATION. 

Homicide  in  defense  of,  justifiable  4871 

HANGING  . 

Punishment  of  death  inflicted  by   5564 

HAVING  IN  POSSESSION. 

Diseased  trees,   etc 4765 

Of  any  buffalo  or  bison  or  any  part 4841 

Of  dog  or   dogs    for   hunting   or   chasing  buffalo    or 

bison 4839-4840 

HAY. 

Burning  stack  of 5684 

Ton  of,  to  be  full  weight  5007 

HEALTH  CERTIFICATE  OF  SHEEP. 

Failure  to  produce 5075 

HEARSAY  EVIDENCE. 

Admissions  and  confessions   5457 

Dying  declarations 5438 

see  Evidence,  Sec.  5457. 
HELD  TO  ANSWER. 

Setting  aside  indictment  or  information  because  defendant 

has  not  been 5374 

HERD  OF  LIVE  STOCK. 

Grazing  on  occupied  land 5056 

HERDER,  SHEEP. 

Refusing  to  be  sworn  by  deputy  inspector  as  to  condition 
of  sheep 5074 

HERDING  OR  DRIVING  SHEEP. 

Across  inspection  line 5066 

Into  this  state  from  any  other  state  infected  with  scab,  etc.  5069 

HIDE. 

Of  slaughtered  cattle,  destroying  within  30  days  therefrom  5058 

HIGHWAYS. 

Failure  to  repair 5047 

Malicious  injury  to 5028 

Obstnicting  use  of  476. 

Public,   obstructing    503^ 

Racing  on 4757 

Railroad  crossing,  neglecting  to  sound  bell 4753 

Running  water  across 5033 

HOG. 

Feloniously  taken  is  grand  larceny 4956 

HOLDING  THEMSELVES  OUT  AS. 

Certain  officers,  when  not  authorized   4684 

HOLDING  TO  ANSWER. 
See  Exami$uiiiofL 
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HOMICIDE. 

Attempts  to  commit 4^^2 

Assaults  to  commit  by  poison 4^^.1 

Bare  fear  docs  not  justify 4^*72 

Committed  in  order  to  prevent  felony d^yr 

Kvidenre  of  character  of  deceased   c/n?*y 

FvnicnMe /i^^n 

RxnisHMe.  defined  aS^^ 

Exctisable.  not  nunishaMe 4^-'^ 

In  evenition  of  lesral  process 4^70 

In  mr^Vtne  arrest ^^^'O 

In  ^t^pf^1VTlce  to  judjBfment  of  competent  court A>^'7o 

Tit<?fifi?»Me    4870-4^71 

T.imitntinn  of  nrftnn  for  murder,  none 5?Ti 

^Tnn<5lnurliter  defined 4Rfi6 

Murder  defined    4^61 

decrees  of   4^^*^ 

Party  in  hired  must  die  within  a  year  and  a  day 4^68 

Punishment  of  manslaughter 4^67 

of  murder 4864 

Pes  gestae,  what  constitutes  5457 

Self  defense,  law  of 4R71 

Voluntary  and  involuntary  manslauehter 4866 

When  burden  of  proof  shifts  at  trial   5459 

see  Manslaughter,  Sec.  4866;  Murder,  Sec.  4861. 

HORSE. 

Altering"  brand  of 5049 

Feloniously  taking  is  grand  larceny 4956 

Havini^  glanders,  selling  or  exposing  for  sale 4733 

HORSE  RACING. 

See  Racing 4757 

HORTICULTURAL  INSPECTOR. 

Neglect  or  refusal  to  comply  with  orders  of 4766 

HOSPITAL. 

Keeping  in  cities  for  person  having  contagious  disease  4728 

HOTEL  KEEPER. 

See  Innkeeper,  Political  Code. 

HOUSE. 

Or  place,  kept  for  smoking  opium,  etc 4710 

HOLTSE.  DISORDERLY. 

Keeping  disorderly 4721 

see  Disorderly  House,  Sec.  4721. 

Keeping,  retailing  liquors 47^3 

HOUSE  OF  ILL  FAME. 

52f*c  TIf  Pame,  5>ec.  4fiQi. 
HOUSE  OF  PROSTITUTION. 

Proprietor,  keeper,  conductor,  manager,  or  person  in  con- 
trol of  any  house  of  prostitution,  admitting  minors  to. .  4691 

m 
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HOUSE  OR  CORRAL. 

Slaughtering  cattle  more  than  half  mile  from 5050 

HOW  FINE  PAID. 

How  fine  collected SOt/j 

rfHOW. 

Peremptory  challenge  taken 5447 

HUSBAND  AND  WIFE. 

Coercion  of  wife  4560 

Homicide  in  defense  of,  justifiable 487* 

Incompetent  as  a  witness 5590 

May  occupy  same  room  in  jail jjRts 

Selling  land  under  false  pretenses   4990 

I 

IDENTIFICATION. 

Forged 4740 

IDIOTS. 

See  Insane  Persons;  Insanity 4560 

IGNORANCE. 

Negatives  criminal  intent,  when  456J 

Of  fact,  defense  for  crime  commited  under 4560 

Of  law  excuses  illegal  voting   4500 

see  Error,  Sees.  5347,  5688;  Mistake,  Sec.  4560. 

ILLEGAL  MARRIAGES. 

When 4726 

ILLEGAL  VOTING. 

A  felony 4508 

Ignorance  of  law  excuses,  how  far 4568 

ILL  FAME;  HOUSE  OP. 

Enticing  women  into   4689 

ILLNESS. 

Of  juror,  what  to  be  done 5475 

IMITATION. 

Of  trade  mark,  etc 4950 

IMPEACHMENT. 

Articles  of,  how  prepared 5168 

to  whom  delivered    5169 

Defendant  may  object  or  answer  to  articles  of 5173 

Effect  of  judgment  of  suspension  from  office 5180 

If  demurrer  overruled,  defendant  must  answer 5174 

Judgment  on  conviction,  how  pronounced   5177 

Must  be  tried  by  senate   5168 

Nature  of  judgment    5179 

Not  a  bar  to  indictment  or  information 5182 

Officers  liable  to 5167 

Officer  on  trial,  disqualified  until  acquitted 5181 

Proceeding  on  failure  to  appear 5172 

Procedure  on  presentment  and  trial 5168 

Right  of  preserved   4547 
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klPEACH^TENT  (Continued). 

Senate  must  be  sworn  on  trial  of 5175 

Service  of  defendant,  how 5 171 

Time  of  hearing 517*^ 

Two-thirds  necessary  to  conviction 5176 

Vacancy  occurring:  by,  how  filled 5181 

When  resolution  becomes  jud^s^ment  of  senate 517^ 

^PEACHMENT  OF  WITNESS. 

By  evidence  of  contradictory  statements 5457 

By  party  producing" 5457 

How  accon-.  ^lislied   55^9 

.IPERSONATION. 

False,  see  False  Personation,  Sees.  4991-4992. 

.IPLIED  BIAS. 

Causes  of  challenge  for  5433 

see  Chnllrnre. 

,'IPPTSONMENT. 

p.pfofp  ron^'irtion,  unnecessary  restrahit 51.^6 

Civil  de^th  from 5^25 

Civil  rights  susnended  during 5124. 

Convict  protected  durinqf   5^27 

Dt^ration  on  iud"-ment  to  pay  fine 5C42 

False :  how  punished   580.S 

For  fine  and  costs   57J  7 

Fine  cannot  exceed  what   5542 

Fine  and  costs,  not  to  exceed  what 57^7 

Fine  shall  not  exceed  what   57^7 

Costs  shall  not  exceed  what 57^7 

Forfeiture  resuking  from   5128 

Judgment  of,  how  executed 5547.  57^6 

Judgment  of,  in  state  prison   5548 

Prisoner  competent  to  convey  pro])€rty   '.  .  . .  5126 

Prisoner  not  incompetent  as  witness   5126 

Second  term  of,  when  commences 5122 

Unnecessary   restiaint   before   conviction 5136 

/IPROVKMENTS,  PUBLIC. 

Injuring 5094 

JCEST. 

Punisliment  of 4701 

JCOMPIiTENT. 

Persons,  issuing  license  to,  penalty 4723 

^ICORPORATJON. 

Proof  of,  on  charge  of  forging  bank  bills 5461 

^DEBTEDNESS,  EVIDENCE  OF. 
See  Evidence  of  Indebtedness. 

JDECEiNT. 

Articles  to  be  seized 47^9 

Exposure  ot  person,  exhibition  of  pictures,  etc 47^^ 

Public  exposure  at  conuuou  law 47x8 
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INDECENT  (Continued). 

Indecent  publications;  advertisement  of 4720 

INDIANS. 

Bearingf  firearms 4853 

Firearms,  selling  to 4559 

Firearms,  taking  possession  of,  duty  of  officer 4855 

selling  to 475Q 

Having  in  possession  firearms  when  off  reservation 4854 

Selling  ammunition  to   4759 

Selling  liquor  to  4717 

Taking-  possession  of  firearms,  duty  of  officer i^^5 

Violation  of  any  of  the  provisions  of  Sec  2355,  Civil  Code, 

penalty 485:^ 

INDICTABLE  NEGLIGENCE. 

See  Nef^ligence,  Sec.  4544:  Omission,  Sec.  4681. 

INDICTMENT. 

Accessory  treated  as  principal 5357 

Accused  need  not  be  present  at  finding  of «;70i 

Against  corporations    j;6Ri; 

Against  several    5356 

Aeainst  officer  of  corporation  for  publishing  false  states 

mcnt   c;oi7 

Acrainst  defendant  not  in  Qustodv  1^326 

A1V*y?»tion  of  time,  what  sufficient 5342 

Allegation  in,  as  to  person  injured t,y^% 

Alteration  of,  after  finding 462? 

Charging  assault  with  a  deadly  weapon  must  allege,  what  a^ 

Chareine  more  than  one  offense,  when «;34i 

Charging  one  offense  only 5341 

Charging  robberv,  includes  larceny 4pi;3 

Charging  two  offenses,  objection  how  taken 534^ 

Conspiracy  to  procure  false  and  malicious  4(586 

Construction,   rule  of   534.^ 

Construction  of  words  used  in    5344-5345 

Crimes,  must  be  prosecuted  by  information  or 5130 

Defined 530.^ 

Degree  of  evidence  to  warrant 5307 

Disclosing  fact  of.  having  been  found  by  juror,  etc.,  penalty  467^ 

Discharge  of  on  defendant  to  be  wittiess  for  state ^aU 

Distinguished  from  presentment  5302 

Effect  of  dismissal  of 5323 

Effect  of  failure  to  read '  544!? 

Effect  of  order  for  resubmission  of  charge 5377 

Effect  of  person  not  juror  being  present  when  found ^3^^ 

First  pleading  by  the  state,  information  or 533^ 

Form  of   t;338 

Former  conviction  or  acquittal,  bar  to 5212 

Former  conviction  or  acquittal  in  another  county 521^ 

Found  after  challenge  to  panel  allowed 5378 
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DICTMENT  (ConHnued). 

Failure  to  read  on  trial 5688 

Formal  defect  does  not  vitiate 5347 

Foreman  of  grand  jury  must  indorse S322 

For  assault  with  intent  to  commit  rape 4884 

with  intent  to  kill  by  poison 4882 

For  bigamy 4697 

For  burglary 4932 

For  conspiracy   545^ 

For  embezzlement,  may  charge  larceny ;  4971 

For  embezzlement,  must  describe  property 4971 

For  felony,  must  be  found  within  what  time 5215 

For  kidnaping,  etc 4876 

For  larceny,  should  state  value,  when 4956 

For  misdemeanor,  Umitation  of • .  5086 

For  murder   4863 

For  receiving  stolen  property  4966 

For  selling  land  twice 4995 

For  subornation  of  perjury 4643 

How  presented  and  filed 5325 

Impeachment  not  to  bar 5182 

If  for  felony,  defendant  committed  to  custody 5368 

If  not  found,  depositions  to  be  returned  to  court 5322 

If  not  found,  dismissal  of  charge,  when 5323 

If  not  found,  indorsement  that  charge  is  dismissed 5322 

Indorsement  of  names,  of  witnesses  on 5324 

In  what  court  found 5282 

Jurisdiction  of,  for  bigamy  or  incest 5205 

Jurisdictions  for  kidnaping,  abductions,  etc 5204 

Jurisdiction  of,  when  property  stolen  in  one  county  and 

taken  to  another 5206 

Joint,  when  separate  trial  may  be  had 5453 

Jurisdiction  of,  against  accessory 5210 

for  escaping  from  prison 5207 

for  stealing  property  out  of,  and  bringing  into  this  state  5208 
for  murder  or  manslaughter,  where  party  dies  in  this 

state 5209 

Manner  of  charging  offense 5345 

Misdemeanor,  may  be  prosecuted  by 5280 

Motion  to  set  aside,  when  heard , 5376 

Motion  to  set  aside,  denied  or  granted,  what  proceedings 

had 5376 

Must  aver  what 4879 

Must  be  direct  and  certain  , 5339 

Must  be  read  when : 5448 

Must  charge  but  one  offense   5341 

Must  show  that  felony  other  than  murder  is  not  barred  5315 

Name  of  witnesses  to  be  placed  at  foot  of i 5324 

Name  by  which  defendant  charged  in j 5340 
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INDICTMENT  {Continued). 

Not  vitiated  because  challenge  grand  juror  in  court  \Yhen 

presented 5289 

Number  of  grand  jurors  to  be  present  at  finding  of 5321 

Objections  to,   waived,   when    5375 

Pleading  in,   for  forgery   5352 

Pleading  in,  for  larceny,  or  embezzlement 5354 

IMeading  in,  for  libel   5351 

Pleading  in,   for  perjury   5353 

Pleading  in,  for  selling  obscene  books,  etc 5355 

Principal  and  accessory 5357 

Presentment  of,  compliance  with  statute  required 5325 

Proceedings  on,  when  defendant  is  not  in  custody 5326 

Reciting  private  statutes,  common  law  rule 5350 

Refusing  to  answer 5398 

Setting  aside,  grounds  of  motion 5374 

Setting  aside  does  not  amount  to  acquittal 5378 

Should  aver  what,  when  defendant  has  been  out  of  state  5217 

Should  be  certified  to  be  a  true  bill 5321 

Surticient,  when 5339 

Tinie  precisely,  of  committing  offense  need  not  be  stated  5342 

Title  of  action  5337 

Venue,  statement  of 5346 

What  need  not  be  stated  in 5343 

What  prosecutions  must  be  by    5280 

What  to  contain 5337 

When  bound  l)y  fictitious  name 5340 

When   considered    found    S2iS 

When  not  suftkient 5347 

When  order  to  set  aside,  no  bar  to  further  prosecution  . .  S37S 

When  proof  varies  from 5395 

When  set  aside  on  motion 5374 

When  sufficient    5346 

Where  crime  committed  partly  in  two  counties 5301 

Where  true  name  of  defendant  not  stated 5337 

Words  of  statute,  not  to  be  strictly  pursued 5343 

see  Demurrer;  Grand  Jury;  Information;  Limitation; 
Plea;  Presentment;  Setting  Aside  Indictment;  Venue. 

INDORSEMENT. 

Of  magistrate,  when  defendant  held  to  answer 5269 

When  defendant  discharged    5268 

Of  names  of  witnesses  on  indictment 5324 

On  commitment  of  warrant  of  arrest   5260 

On  commitment,  when  offense  is  not  bailable 5270 

On  indictment 5321 

On  order  for  admission  to  bail 5365 

On  warrant  of  arrest,  to  whom  directed 5230 

When  indictment  not  found,  deposition  to  be  returned . . .  5322 
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MEXCUSABLE  NEGLECT. 

Neglect  or  refusal  to  comply  with  order  of  inspector 4766 

MFANT. 

Security  required  for  appearance  as  witness 5276 

see  Minor,  Sees.  4560,  5285,  4717,  4912. 
NiFECTED  SHEEP. 

Driving  into  this  from  another  state 5069 

^IFLUENCE. 

Vote  of  elector;  attempt 45^5 

NiFORMAL  VERDICT. 

When  sufficient   SS^Z 

see  Verdict. 
MFORMATION. 

After  examination  of  depositions  prosecuting  attorney 

may  file  statement  asking  that  no  information  be  filed  5332 

Against  corporations 5^7) 

Allegation  in,  as  to  person  injured 5343 

Charging  two  offenses 534^ 

Committed  to  jail ;  duty  of  prosecuting  attorney 5332 

Construction  of  words  used  in 5344 

Court;  may  order  information  filed  when 5332 

Crimes  must  be  prosecuted  by   5130 

Defendant  to  have  same  rights  as  under  indictment 5329 

Defined   5219 

Effect  of  order  of  resubmission 5377 

Effect  of  failure  to  read 5448 

Examination,  no  information  to  be  filed  until  after 5334 

Examination  of  prosecutor  and  witnesses  upon 5222 

Examination,  preliminary  may  be  waived  5334 

Examination,  preliminary;  prosecuting  attorney  to  inquire 

into  facts  concerning 5332 

First  pleading  by  state,  indictment  or 5336 

Form  of 533S 

Of  felony  must  be  filed  in  what  time 5215 

For  misdemeanor,  limitation  of   5217 

For  removal  of  public  officer 5281 

Fugitives  from  justice;  information  may  be  filed  against 

without  preliminary  examination 5334 

Fugitives  from  justice;  when  may  be  demanded  by  gov- 
ernor of  this  state   5334 

Governor  may  demand  of  executive  of  another  state  or 

territory,  any  fugitive  from  justice,  when 5334 

In  what  court  filed 5282 

If  for  felony,  defendant  to  be  committed  to  custody 5368 

Jail;  person  committed  to,  to  answer  information 5331 

Judge,  duty  of  when  grand  jury  to  be  drawn 5333 

to  direct  in  writing,  when  grand  jury  to  be  drawn. . .  5333 

Language  of  statute  need  not  be  strictly  followed 5345 

May  be  filed  against  fugitives  from  justice  without  prelim- 
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INFORMATION  (Continued), 

inary  examination  •••.•.•••..•••• •  •  • 5334 

Motion  to  set  aside,  when  heard,  proceedings 5376 

Must  be  direct  and  certain »  5339 

Must  be  read  when  '.  544J 

Must  cliarge  but  one  offense 5341 

Names  of  witnesses  known  to  prosecuting  attorney  to  be 

indorsed  thereon,  when 5328 

Objections  to,  waived,  unless  motion  made  to  set  aside. .  5375 

Of  threatened  otfense 5143 

must  be  laid  before  magistrate 5250 

Offense  charged,  how  stated 53^9 

Order  setting  aside  no  bar  to  further  prosecution  .......  537^ 

Prosecution  upon S327,  5356 

Person  commuted  to  jail  to  answer 5331 

Person  committed  to  jail,  sureties  for  appearance  to  an- 
swer     5331 

Person  held  to  answer;  duty  of  prosecuting  attorney. . . .  5332 

Pleading  in,  for  forgery 5352 

for  indecent  publication 5355 

for  larceny  or  embezzlement 5354 

for  hbel    5351 

for  perjury 5356 

Preliminary  examination;  duty  of  prosecuting  attorney  to 

inquire  into  concerning 5332 

may  be  waived   5334 

no  information  to  be  filed  until  person  has  had 5334 

Principal  and  accessory   5357 

Prosecuting  attorney ;  to  examine  depositions 5332 

duty  to  file  information,  when 5328 

duty  of,  concerning  persons  committed  or  held  to  answer 

upon  bail 5332 

shall  endorse  thereon  what 532S 

shall  subscribe  his  name  thereto 5328 

Provisions  relating  to  indictments  apply  to  informations  5330 

Refusing  to  answer   5398 

Setting  aside  grounds  of  motion 5374 

Statement  of  prosecuting  attorney— court  may  order  in- 
formation to  be  filed,  when 5332 

Sufficient  if  substance  of  offense  stated 5335 

Sureties;  of  persons  committed  to  jail  to  answer 5331 

Time  of  commission  of  offense  need  not  be  stated  precisely  5342 

Title  of  action  in   5337 

Variance  between  proof  and 5393 

What  need  not  be  stated  in 5348 

What  prosecutions  must  be  by 5280-5281 

What  to  contain 5337 

When  defendant  charge  by  fictitious  name 5340 

When  information  not  to  be  filed 5334 


INFORMATION  (Continued). 

When  information  shall  be  filed 5332 

When  information  to  be  filed 5328 

When  names  of  other  witnesses  may  be  indorsed 5328 

When  set  aside  on  motion 5374 

When  sufficient — defect  of 5346-5347 

When  to  be  filed 5328 

Witnesses;  when  other  names  not  known  at  examination 

may  be  indorsed  on  information 5328 

see  Accusation;  demurrer;  indictment;  plea;  variance. 

INFORMER. 

Of  threatened  offense 5144 

Of  committed  oft'ense  5222 

To  receive  one-half  of  fine^  when « 5819 

INJURING. 

Insulator,  penalty    5037 

Telegraph  pole,  etc.,  penalty   5037 

INJURY. 

Extortion  by  threat  to  commit 49^5 

INNOCENT. 

Procuring  execution  of  innocent  persons  by  perjury 4644 

Presumption  of 5451 

Presumed  until  contrary  is  shown 5451 

INQUEST. 

Jurors  of,  how  summoned 5773 

Jury  of 5774 

INQUISITION. 

Duty  of  prosecuting  attorney  upon 5554 

Into  cause  of  death  by  coroner 5773 

To  be  held  in  certain  cases  of  alleged  insanity,  after  judg- 
ment of  death  passed 5553*5557 

INSANE  ASYLUM. 

Commitment  of  insane  prisoner  to 5666 

Expense  of  such,  how  paid 5669 

INSANE  CONVICT. 

Must  remain  in  asylum  until  sane    5668 

INSANE  PERSONS. 

Cannot  be  tried,  sentenced  or  punished 5663 

Cruel  treatment  of 49^7 

Expenses  of  mileage,  etc 5669 

Governor  must  appoint  day  to  execute  restored  prisoner. . .  5556 

Incai>able  of  commiting  crime 4560 

Proceedings  on  judgment  against 5553-5556 

Sexual  intercourse  with  insane  female  is  rape 4911 

INSANITY. 

Definition  and  classification  of 4560 

Evidence  of    4560 

Expense  of  sending  defandant  to  asylum 5669 

Grand  juror,  challenge  to,  on  ground  of 5285 
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lx\SANITY  (Continued). 

If  defendant  committed  to  asylum,  bail  exonerated 5667 

Instructions  to  jury  on 45^^ 

Instructions  to  jury  on 5665 

Inquisition,  how  certified  and  filed 5555 

Legal  rules  concerning  4560 

Of  defendant  may  be  shown  in  arrest  of  judgment 5538 

Of  defendant,   stay  of  proceedings    5665 

Of  defendant,  during  trial,  inquiry  into,  no  plea  necessary  5664 

Of  defendant,   when  claimed,  how  determined 5553i  5664 

Order  of  trial  on  question  of 5665 

Presumptions  against 4560 

Proceedings  after  verdict  of  acquittal  on  ground  of. 5512 

Proceedings  on  finding  of,  by  jury  of  inquisition 555O 

Verdict  and  proceedings  on  trial  of  question  of 5OU' 

Verdict  of  acquittal  on  ground  of 5497 

INSOLVENCY,  FRAUDULENT. 

See  Fraud;  fraudulent;  conveyances;  fraudulent;  insol- 
vency. 

INSOLVENT. 

Officer  of,  receiving  deposits  in 5015 

INSPECTION  LINEb. 

Driving  band  or  herd  of  sheep  across 5066 

Sheep  crossing — duty  of  deputy  inspector 5068 

INSPEClOR. 

Deputy,  neglect  of  duty 5071 

permitting  sheep  to  travel  without  being  inspected 5071 

Horticultural ;  neglect  or  refusal  to  comply  with  order  of  4766 

Of  mines  of  state,  authority  4761 

State  sh^ep;  false  oath  before,  when  in  performance  of 

duties 4646 

INSTRUCTIONS. 

Action  of  court  upon,  how  shown 5519 

Giving  oral,  in  absence  or  reporter 5448 

In  assault  with  intent  to  commit  murder 4883 

Jury  bound  by  5478 

Oral,  giving  without  defendant's  consent 5448 

Of  court,  as  to  form  of  verdict 5497 

Return  of  jury  for  additional 5486 

To  jury,  relative  to  insanity 4560 

in  criminal  actions    5479 

To  triers  on  trial  of  challenge  for  actual  bias 5443 

Upon  questions  of  fact   545r 

Written,  need  not  be  excepted  to 5478 

see  Charge  sections  5295-5448-5519. 

INSTRUMENT,  WRITTEN. 

Destroying  to  prevent  use  at  trial 4653 

Injuring  or  destroying 

Larceny  of  4^62 
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INSTRUMENT,  WRITTEN  {Continued). 

completed,  but  not  delivered   4964 

Offering  forged,  for  record   463.) 

in  evidence   465 1 

Use  of  false  upon  trial,  for  purpose  of  deceit 4652 

INSULT. 

Not  sufficient  to  reduce  murder  to  manslaughter 4866 

To  school  teacher   

INSURED  PROPERTY. 

Burning  of,  destroying 4931 

Indictment  and  evidence  of  burning 493 1 

INSURRECTION. 

Governor  may  declare  county  in,  when 5164 

May  revoke  such  proclamation,  when 5166 

INTENT. 

Giving  false  certificate  of  election,  when  not  fraudulent  4573 

How  determined  where  defendant  intoxicated 4559 

How  manifested 4553 

Ignorance  disproves,  when 45^*0 

Must  be  united  with  act  to  constitute  crime 4557 

To  commit  murder,  assault  with 4883 

To  defraud,  assignment  made  with   4666 

INTERFERING. 

With  maintenance,  and  of  railroad 5035 

With  or  damaging  any  ditch,  canal,  etc 504^ 

INTERPRETERS. 

Before  grand  jury 531 1 

Witness  may  be 531 1 

INTERROGATORIES. 

On  examination  on  commission  to  be  settled  and  allowed  5617 
see  Evidence. 

INTERVENTION  OF  OFFICERS. 

In  what  cases 5141 

Persons  assisting  justified ■*. 5142 

INTIMIDATION.     . 

Of  elector 4576 

Of  jurors  4615 

see  Threats. 

INTOXICATING. 

Liquors,  giving  away  to  evade  law 481 1 

into  anv  polling  places,  etc 4581 

INTOXICATION. 

Acts  of  physician  under 4915 

Effect  of,  on  responsibility  for  crime 455Q 

Inducing  in  order  to  have  sexual  intercourse  with  female  491  j 

No  excuse  for  crime 4559 

Of  conductor  or  engineer 4754 

Of  train  dispatcher  or  telegraph  operator 4754 

See   Train  Dispatcher,  4754;  Intoxication,  Sees.  4754, 
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INTOXICATION  (Continued). 
4761,  4915. 

INVENTORY. 

On  property  taken  on  search  warrant 5797 

To  whom  delivered 5798 

INVOLUNTARY  MANSLAUGHTER. 

See  Manslaughter 4866 

IRON. 

Running  branding,  using 4957 

IRREGULARITY. 

Dismissal  of  appeal  for 5575 

When  insufficient  to  vitiate    5688 

see  Error. 

IRRIGATION. 

Laws,  violation  of  certain 5026 

Wasting  waters  used  for 5046 

ISSUE  OF  FACT. 

How  tried 5407 

Issue  of  fact   5406 

In  trial  of  challenge  to  juror 5420 

On  challenge  to  juror  tried  by  the  court 5437 

On  trial  of  challenge,  juror  may  be  witness 5440 

ISSUINQ. 

License  to  incompetent  person,  penalty  4723 

J 

JAIL. 

Destroying  or  injuring    5090 

Guard  for 5884 

Imprisonment  in  foreign,  how  brought  before  court 5695 

see  County  Jail;  prison. 

JAILER. 

Answerable  for  safe  keeping  of  United  States  prisoners    5876 

Papers  served  on,  for  prisoner 5883 

Refusing  to  receive  parties  charged  with  crime 4657 

Suffering  prisoners  to  escape 4624 

see  Keeper  of  Jail;  jailers;  prison. 

JEOPARDY. 

Acquittal  on  ground  of  variance,  when  a  bar 5135 

Commences,  when 5135 

Examination  and  dismissal  of  charge  by  grand  jury,  not. .     5135 

Once  in,  plea  of 5390 

Plea  of  former,  form  of 5301 

JOINT  DEFENDANTS. 

Must  unite  in  challenge,  when 5415 

When  to  be  tried  separately   cact, 

JUDGE.  ^^^^ 

Depositing  ballot  upon  which  official   stamp  does  not 

appear   4592 

Divulging  name  of  candidate  for  whom  elector  voted. 
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JUDGE  (Continued). 

penalty 459^ 

Of  supreme  or  district  court  liable  to  impeachment 5167 

see  Art.  5  Const.  Sees.  2  and  3. 

Or  court,  to  judge  of  materiality  of  evidence  of  witnesses  5625 

To  file  directions  for  grand  jury 5333 

To  set  day  for  execution  of  judgment  for  death 5549 

rUDGMENT. 

Against  prosecutor  for  costs 5719 

Against  sureties,  execution  must  issue   5739 

Appointing  time  for   5489 

Arraignment  of  defendant  for 5537 

Arrest  of,  objection  to  jurisdiction  may  be  taken  in 5389 

by  the  court  $$2f, 

in  justice's  court  5723 

Authority  for  execution  of ^i^A-h 

Court  may  inquire  into  facts  in  mitigation 5540 

Civil  death  from 5I2<; 

Cony  of.  to  be  served  unon  officer  having  defendant  i:r 

aistody,  when 5q8> 

Conviction  bv,  in  justice's  court,  jurv  being  waived 5X37 

Court  mav  cause  arrest  of  without  motion );.q2!; 

Defendant  in  custody,  how  brought  before  court  for 5531 

to  be  held  in  custody  until  fine  and  costs  or  fine  or  costs 

are  paid    5727 

Defendant  on  bail,  how  brought  before  court  for 5^32 

Effect  of  arresting t^<,26 

Entry  of  ?f<>4.d. 

Enforcement  of.  after  affirmance  on  appeal «;.q8fi 

Execution  of.  staved  bv  certificate ?>j;7t 

Eor  imnri<!onment  in  state  orison,  for  death  penalty,  duty 

of  sheriff t;t^48 

T^or  fine  or  costs  of  for  fine  and  costs  a  lien .i;^43 

Eor  fine  and  costs,  execution  may  issue 5!^4fi 

imnrisonment  for fy?'^? 

Eor  fine:  how  naid 51^42 

how  executed f>^d^ 

Kor  costs  on  proceedings  for  removal  from  oflRce 5;  107 

Eorfeiture  bv  law   5128 

Eor  fine  and  imprisonment,  how  executed   SW7 

Grounds  for  motion  in  arrest  of  judgment ^^24 

homicide  committed  in  execution  of 4S70 

How  pleaded ^  ^  ;o 

Tmnosine  fine  in  fustice's  court ?>727 

Tn  lustire's  court  to  be  entered  on  minutes ^72a 

Tn  justice's  or  probate  court,  appeal  from 5732 

Tustice  or  con<;table.  purchasing 4^x7 

Mav  be  modified,  affirmed,  or  reversed  on  appeal.  .  .  S?78.  cc;>^:; 

Mitigation  and  aggravation  of  punishment 5540 
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JUDGMENT  (Continued). 

Motion  in  arrest  of 5524 

in  justice's  court   5721 

Nature  of,  on  impeachment 5179 

Of  acquittal  in  justice's  court 5725 

On  appeal  given  without  regard  to  technical  errors 5581 

On  impeachment,  how  pronounced 5177-57^ 

On  conviction  of  officer  of  accusations 5194 

On  demurrer 5384 

On  special  verdict 5501 

Of  death  .^ 5549 

must  be  executed  by  warden,  when 5550 

warrant,  execution  on 5549 

duty  of  judge  on  passing 5550 

duty  of  governor  on  receiving  copy  of 5tsI 

when  suspended   5t;q2 

not  executed,  duty  of  prosecuting  attorney s^co 

how  executed   5;fii) 

defendant  supposed  insane,  inquirv  had 5;;^ 

in  force,  but  not  executed  proceedinrs 5c:o 

when  not  executed,  when  day  appointed 5*40 

Of  affirmance,  on  appeal  to  be  executed 5;% 

Of  appellate  court,  how  executed  and  remitted 55iS7 

Of  imprisonment,  duty  of  sheriff 5548 

in  justice's  court , .  5726 

On  appeal  ^^^a 

what  may  be  reviewed   5582 

reversal,  when  discharges  defendant 3585 

On  informal  verdict 5:06 

On  plea  of  guilty,  court  to  determine  degree 5;J9 

Presence  of  defendant  for .  5530 

Proceedings  on  inquisition,  insanity  of  defendant  . .  .  .5554-5556 
Prosecuting  attorney  or  county  treasurer  must  sati^)!}', 

when    5^1^ 

Rendition  of  .  . .  ; 555X; 

Reversal  of  without  ordering  new  trial,  duty  of  appeJiate 

court 5585 

Sentencing  for  longer  term  than  statute  provides 4550 

Suspension  from  office,  effect  of 5160 

Suspension  of,  rights  by 5124 

Time  for  pronouncing 5328 

To  be  pronounced  if  no  cause  shewn v 5539 

To  pay  fine,  constitutes  a  lien 5343 

Duration  of  imprisonment 5541 

When  commenced  to  be  executed 5123 

What  cause  may  be  shown  against  pronouncing 5538 

When  female  under  death  sentence  supposed  to  be  preg- 
nant      5557-5558 

When  convict  insane  5553-5556 
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UDGMENT  (Continued). 

When  convict  pregnant 5557-555^ 

When  to  be  rendered  57-^o 

UDGMENT  ROLL. 

What  constitutes   ?S44 

What  must  be  entered  on 5544 

UDICIAL  OFFICERS. 
See  Ofliccrs  Judicial. 
LT)ICIAL  PROCEEDINGS. 

Conspiracy  to  maintain 46S6 

Excitinsr  .(groundless 4668 

URISDICTION. 

Concurrent  of  state  and  United  States  courts 5108 

Custody  of  defendant,  essential  to S326 

Discharge  of  defendant,  for  want  of 5466 

Objection  to,  not  waived   53^9 

Objection  taken  by  demurrer 5381 

Of  appellate  court  after  remittitur 5588 

Of  courts ;  over  what  offenses 53^7 

Of  indictment  for  murder 5209 

for  fi^htin^  duel  out  of,  when  party  dies  in  this  stu  ^  5200 

for  kidnaping 5204 

for  bigamy  or  incest 5205 

for  escaping  from  prison   .• 5207 

for  stealing  property  out  of,  and  bringing  into  state. .  5208 

for  murder  in  certain  cases • 5209 

against  accessory   5210 

Of  offense,  committed  in  this  state 5198 

committed  out  of  but  completed  in  this  state 5199 

committed  on  boundary  oJF  counties 5202 

committed  on  vessel 5203 

of  counterfeiting 4944 

Of  appellate  court  wiit  ^     ^  a  1 3    5588 

Of  party  arresting 5109 

Of  property  taken  from  one  county  to  another 4902 

Pleading    5349 

Proceedings  on  removal  of  cause  to  another  county 5467 

Property  feloniously  taken  in  one  county  and  brought  to 

another    5206 

To  issue    writ  of  habeas  corpus   5742 

When  offense  is  committed  partly  in  two  counties   ....  5201 
When  concurrent,  autrefois,  convict  or  acquit,  for.  .5212-5213 

When  offense  is  committed  partly  in  two  counties 5465 

Where  court  has  not,  may  discharge  jury 5525 

Where  principals  are  not  present  at  commission  of  crime  521 1 
fURORS. 

Adding  names  to  list  of 4632 

Challenge  to,  for  cause 5430 

for  bias  5432 
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JURORS  (Con/mi/^rf). 

Conscientious  opinions  respecting  capital  punishment. . . .  5433 

Giving  bribes  to 4612 

Improper  attempts  to  influence 4615 

May  be  permitted  to  separate 5473 

Misconduct  of   ' 4616 

Must  declare  knowledge  of  case  in  court 547: 

Oath  of 5708 

Permitting  corrupt  communication  to  be  made 4616 

Receiving  bribes    4613 

Senaration  of  during  trial  5473 

When  one  becomes  unable  to  act   5475 

When  aualified.  knowledee  of  etc 5437 

see  Challenge;  grand  juror;  trial. 
JURY.  ^  ^  .'— 

Bound  bv  instructions 547R 

Court  mav  advise  to  acquit,  when ^iiTo 

Ch?»lVnpre  to  panel t;4T0 

ChnrPinp- tA*^ 

Charp^e  to.^  on  insnnitv xffA 

Court.  m?»v  pdiotim  in  nhsenrc  of |?400 

m^v  direct  to  recon^sider  verdict Ktrf\ 

Disturbance  before,  corifemnt  of  court 4676 

"nicrhnrored  bv  ^?^t  adiournment ^40T 

Di«?charjye  of  for  illness  of  juror  not  an  acquittal t,A^i 

bv  concent  .  .  / t^s^ 

VCferf  of  failure  fo  call  names  of i;40^ 

T?vcenfion  to  chaltenore j-^^g 

T?vfent  of  nower  to  d^fermine  law  in  trial  for  libe! 400*; 

""^oniirp  fo  rerord  verdict  in  presence  of K^rS( 

"Porm^finn  nf <4nn 

in  lustice's  court   qyo? 

Grand :  not  to  be  drawn  or  summoned,  unless  by  direction 

of  lude^e r^^'^^ 

Crand :  attendance  before,  mileap^e t^foi; 

Tf  challenp^e  allowed  must  be  dischareed 5424 

In  cases  of  misdemeanor,  mav  consist  of  less  than  twelve  ^7o6 

informal  verdict  when  sufficient j;W 

Tnstructine  hirv  orallv ku^ 

Instmction  to.  generally 54^0 

relation  to  insanitv 4^60 

T<?<;ues  of  fact  tried  bv 5407 

Afay  be  discbarred  when  court  has  no  jurisdiction ^f^^ 

Mav  be  waived  in  certain  cases t,7o6 

Mav  convict  of  lesser  offense 5^03 

May  decide  in  court  or  retire 571 1,  5^^ 

May  take  what  papers  with  them t;6R; 

May  return  to  court  for  information 5686 

Ma'^'  find  defendant  rnv^*--  of  anv  offense  included  in  the 
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URY  (Continued). 

one  charge .i S703 

Manner  of  taking  verdict S49St  57^2 

Misconduct,  ground  for  new  trial   5722 

Misdemeanor  cases  less  than  twelve  may  try,  when 5706 

Must  be  admonished  at  each  adjournment 5674 

Must  be  provided  with  food,  etc 5684 

Notes  of  evidence,  when  applicable 5457 

Notes  of,  not  part  of  bill  of  exceptions 5514 

Polling   5508 

Trial  by,  generally , . . . .  5407 

To  determine  law  and  fact  in  actions  for  libel 5005,  5477 

To  be  discharged,  if  juror  becomes  unable  to  act 5487 

To  find  degree  of  crime 5503 

To  determine  pregnancy  of  female  under  sentence  of  death  5557 

To  take  charges  not  written 5448 

Verdict  of,  on  question  of  insanity 5666 

as  to  some  defendants  where  several  charged 5505 

of  murder  should  state  d^;ree 4863 

Viewing  premises  by 5471 

When  and  how  to  view  premises 5471 

When  discharged,  no  verdict  being  given 5489 

When  not  to  ht  discharged 5488 

When  charge  to  be  given  to 5488 

When  to  be  discharged ,  5714 

TJRY  LISTS. 

Adding  names  to 4633 

Falsifying 4633 

USTICE. 

Offenses  against  public 4657-4682 

^ustice:s  court. 

Affidavit  for  change  of  venue 5702 

Appeal  from  to  district  court 5732 

Bias  of  justice,  when  ground  for  change  of  venue 5702 

Change  of  venue,  when  granted 5702 

Challenges 5707 

Defendant  may  be  admitted  to  bail 5729 

to  be  present 5705 

Entitling  affidavits « 5731 

Fines,  disposition  of 4788 

Grounds  of  motion  in  arrest  of  judgment 5723 

Issue,  how  tried 5701 

If  jury  discharged,  defendant  may  be  retired 5715 

Judgment  against  prosecutor  for  costs 5718-5719 

to  be  entered  in  the  minutes 5724 

of  acquittal  or  fine  only,  defendant  to  be  discharged 5725 

of  fine  may  direct  imprisonment 5717 

of  imprisonment,  how  executed 572(5 

of  imprisonment  till  fine  paid,  how  «ecuted 572;? 
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JUSTICE'S  COURT  (Con/mi^rf). 

when  to  be  rendered 5720 

Jury,  may  decide  in  court  or  retire;  oath  of  officer 571 1 

when  to  be  discharged  without  verdict 5714 

trial ;  when  to  be  demanded ;  formation  of  jury 5706 

Minutes,  how  kept 5699 

New  trial  grounds  of 5722 

Oath  of  jurors 5708 

Plea,  how  put  in 5700 

Presence  of  defendant  at  trial  5705 

PpstpoiTement  of  the  trial 5704 

Proceedings  commenced  by  complainant 5696 

Proceedings  on  change  of  venue 5703 

Proceedings  on  plea  of  guilty  on  conviction 5716 

Trial,  how  conducted   5709 

To  decide  questions  of  law,  but  not  to  charge  on  matters  of 

fact 5710 

Venue,  prejudice  of  community  as  ground  for  change  of. .  5702 

Verdict,  of  jury,  how  delivered  and  entered 5712 

when  several  defendants  tried  together 5713 

Warrant  of  arrest,  when  must  issue 5698 

When  defendant  may  move  for  new  trial,  or  in  arrest  of 

iudgment 5721 

JUSTICES  OF  vSUPREME  COURT. 

Liable  to  impeachment  5167 

see  Const.  Art.  5  Sections  2-3. 

JUSTICE  OF  THE  PEACE. 

Neglecting  to  pay  over  fine  collected 4788 

Purchasing  judgment    4617 

Receiving  fine  or  forfeiture,  arising  from  judgment,  duty  4788 

Refusing  to  pay  over  fine  or  forfeiture  or  costs 4788 

JUSTIFIABLE  HOMICIDE. 

See  Homicide 4861 

JUSTIFICATION  OF  LTBEi;. 

On  ground  of  truth 4905 

K 

KEEPER  OF  TAm 

Answerable  for  safe  keeping  of  United  States  prisoners. .  5876 

In  contiguous  county  to  receive  prisoners i;878 

Refusing  to  receiving  prisoners  accused 46i;7 

SnflFering  prisoners  to  escape 4624 

see  Counfv  Tail:  Jailers :  Prison. 

KEEPING. ^ " 

Disorderlv  house    ^,71% 

^rpudnlentlv:  accounts  of  corporations   i^oifi 

Oleomargarine  or  butterine  for  sale,  or  offering  for  sale. .  474;^ 

r.-T^y^T^j^-n  nrqCRIPTION. 

Of  slaughtered  cattle,  penalty  for  not (;ot;8 
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KEY  MAKING. 

Of  any  switch  lock,  etc.,  of  common  carrier 5036 

KIDNAPING. 

Defined   4876 

Indictments  for,  must  aver  what 4876 

Jurisdiction  of  indictment  for 5204 

Punishment  of 4^77 

KILL. 

Attempt  to  4882 

Assault  with  intent  to 4883 

see  Homicide,  section  4861. 

KILLING. 

Wounding,  ensnaring  or  trapping  or  destroying  elk,  etc  4818 

KILLING  FISH. 

With  any  poisonous  drugs,  etc 4827 

KIND  OF  GAMBLING. 

Carrying  on  4844 

KNOWINGLY. 

Defined 4544 

Permitting  games  to  be  played  on  premises 4845 

Ii 

LABFXS  AND  TRADE  MARKS. 

Counterfeiting    4950 

Imitation  of  495^ 

LABELS,  GENUINE. 

Displaying  without  authority   5000 

LABOR. 

Prisoners  may  be  required  to  5887 

Rules  and  regulations  therefor 588S 

LAKE  OR  STREAM. 

Propagating  fish  in 4843 

LAND. 

.    Acquiring  by  aliens 4856 

Forcible  entry  and  detainer    4783 

Giving  mortgage  after  conveyance 49gc 

Married  person  selling  under  false  pretenses 4996 

Selling  twice 4QQf; 

Unlawful,  re-entry  upon 4784 

LAND  MARKS. 

Land  marks   5089 

LARCENY. 

Assault  with  intent  to  commit  grand 4884 

AsDortation,  necessary  element  of 49.«;i 

Buying  or  receiving  stolen  property   4966 

Converting  real  into  personal  property  by  serving,  with 

intent  to  steal    4q6c; 

Committed  out  of,  and  property  received  in  the  state  . .  4067 

Defined 4953 

Distinguished  from  embezzlement  ,.,.... ,•,.,..  4953 

^^^■.  ^ .-^    --..-,  *(^\    I  17  }^9^*T^   ^   -^  .< 
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LARCENY  (Continued). 

Defendant  may  be  found  guilty  of,  on  indictment  for  rob- 
bery    4953 

Degrees  of  * . .  4955 

Dogs  are  property  subject  to 4961 

Evidence  on  trial  for 4953 

Grand,  defined  495^ 

Indictment  for  5337 

should  aver  what 4953 

value  of  property  should  be  stated 4956 

for  embezzlement  may  charge   4971 

chaging  more  than  one  offense 5341 

Jurisdiction,  where  property  removed  from  county  . .  4953,  5^06 

when  stolen  property  brought  into  state 5208 

Of  cord  wood  4969 

fixtures   4965 

ffas 4968 

lost  property 49i;4 

passage  tickets  4963 

records  by  officer 4628 

records  by  other  than  officer 4629 

saw  logs  4960 

water 4968 

Of  written  instrument   496: 

Petit  defined 4958 

Pleading  in  an  indictment  for 5354 

Property  removed  from  county,  where  taken 5206 

Punishment  of,  grand 4959 

petit 4960 

Receiving  property  in  false  character,  not 4992 

Taking  property  with  intent  to  charge  bailee 4953 

Written  instniment  completed,  but  not  delivered 4964 

LAUDANUM. 

Administering  with  evil  intent 4886 

LAW. 

Conspiracy  to  obstruct  execution  of 4686 

Court  to  decide  questions  of 5476 

Effect  of  strictly  local 4561 

In  libel,  jury  to  decide  questions  of 4905 

In  other  cases,  court  to  decide  questions  of 547(5 

Reading  of  to  jury  on  argument 5448 

LAWFin.  ASSEMBLY. 
See  Meeting. 

LAWFUL  RESISTANCE. 

By  whom  made  5138 

Extent  of,  allowed  by  party  about  to  be  injured 5139 

lallowed  by  other  persons , 5140 
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LAW  OF  EVIDENCE. 

In  civil,  also  applicable  to  criminal  cases,  unless,  etc 5457 

see  Evidence,  section  5457. 

LAWS,  REVENUE. 

Making  false  list,  etc 4650 

LEASE. 

Forgery  of 4937 

LEGISLATURE. 

Altering,  draft  or  bill  of 4606 

enrolled  copy  of  bill  of 

Bribing  members  of  4609 

Forfeiture  of  office  by  members  of,  convicted  of  crime. .  4611 

Giving  or  offering  bribes  to  members  of 4608 

Interested  persons  may  tu-ge  claims  before 4608 

Lesser  offense,  jury  may  convict  of 5504 

Members  of,  receiving  bribes 4609 

Refusing  to  attend  or  testify  before  committee  of 4610 

LETTERS. 

Opening  or  publishing  sealed 5093 

see  Threatening  Letters. 

LEVEES 

Cutting   5048 

Injuring  or  destroying 5048 

LEWD. 

Cohabitation 4704 

Exposures,  pictures,  etc 4718 

LIABIUTY. 

Of  officer  for  assault  4663 

UBEL 

Comments  on  reports  of  official  proceedings 4908 

Defined   4902 

Jury  to  determine  law,  on  trials  for 4905-5477 

Liability  of  editor,  publisher,  etc  4907 

Malice,  presumed 4904 

in  publisher,  does  not  imply  personal  ill  will 4904 

Offer  to  prevent  publication  of,  for  money 4910 

Pleading  indictment  for    5351 

Publication,  held  to  be  libelous 4902 

defined 4906 

Punishment  of 4903 

Remarks  on  report  of  judicial  proceedings  not  privileged  4908 

Threatening  to  publish  4910 

Truth  may  be  given  in  evidence 4905 

What  constitutes  sufficient  justification 4905 

LIBRARY. 

State,  destroying  property  of 4814 

LICENSE. 

Carrying  on  business  without 4802 

Delivering  without  receipt,  for  payment 4790 
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LICENSE  (Continued). 

Issuing  to  persons  not  legally  competent  to  many 4723 

Peddling  without 4803 

Keeping  employment  bureau  without S^^S 

To  marry,  issuing  to  incompetent  person,  penalty. ......  4723 

Unlawfully  having  blank  receipts  for 479^ 

LICENSE  TO  PRACTICE. 

Forfeitiu-e  of,  by  attorney  4^7^ 

LIEN. 

Farm,  filing  of  in  county  recorder's  office 51 11 

Judgment  to  pay  fine  constitutes 5543 

Judgment  is  a  lien  for  costs,  when 5543 

On  sheep  for  violation  of  this  section,  when  fine  imposed . .  5066 

LIFE. 

Homicide  in  defense  of 4871 

UMITATION. 

Indictment,  when  to  be  found   5218 

must  show  that  offense  is  not  barred 5215 

when  defendant  has  been  out  of  state 5217 

None  for  action  of  murder 5214 

Of  action,  for  all  felonies  other  than  murder 2515 

for  misdemeanor   5216 

LINES. 

Driving  band  or  herd  of  sheep  across 5066 

UQUOR. 

Adulterating 4747 

Druggists,  not  to  sell  liquors  nor  to  permit  same  to  be 

drunk  on  premises 4714 

violating  provisions  of  laws  relating  to  the  sale  of  intox- 
icating, penalty 4715 

Intoxicating,  druggists  violating  laws  relating  to  sale  of 

same,  penalty  4715 

not  to  be  sold  or  given  to  certain  persons 471 1 

Keeping  a  disorderly  house  by  persons  retailing 4713 

Not  to  sell  or  give  liquor  to  certain  persons  after  notice  for- 
bidding     471 1 

Persons  selling  or  giving  spirituous,  to  intoxicated  persons, 

penalty 4712 

Retailing,  keeping  disorderly  house 4713 

Spirituous,  selling  or  giving  to  minors 4716 

Unlawful  for  druggists  to  sell  certain  liquors  to  be  drunk 

in  or  upon  premises 4714 

to  sell  or  give  spirituous,  to  minors 4716 

Selling  without  a  license 4808 

Sale  of  on  day  of  general  election  between  certain  hoiu^ 

penalty 4581 

Selling,  to  Indians 4717 

at  camp  meeting 4706-4707 


Ttnmx,  585 

JSTING. 

Property  by  assessor  for  less  than  cash  value 4791 

1ST. 

Of  taxable  property,  refusing  to  give 4789 

IVE  STOCK. 

Auctioneer  failing  to  comply  with  Chapter  XVIII 5059 

Branding  with  running  iron    4857 

Failure  to  repair  highways  injured  by 5045 

Owner  or  agent  removing  from  county  to  evade  taxes. . .  4793 

Running  at  large  in  village 51^4 

OCOMOTIVE. 

Damaging 5034 

Omitting  to  ring  bell  of,  at  crossing 4753  ' 

eODGER. 

Guilty  of  embezzlement,  when   4973 

,OG  ROLUNG. 

Punishment  of 4609 

Defacing  marks  on  5002 

Saw,  larceny  of 4969 

,OST  PROPERTY. 

Larceny  of  4954 

JJMBER.  ,     .  J'  ;i:J«QtoiWl 

Defacing  marks  on 5002 

.UNATICS. 

See  Insane  Persons;  insanity. 

91 
lAGISTRATE. 

Defined   5220 

Defendant  must  be  taken  before 5232 

May  order  arrest  for  offense  committed  in  his  presence. .  5240 

Must  admit  to  bail,  when 5271 

deliver  property,  when 5691 

issue  warrant  of  arrest,  when 5224 

take  certain  depositions 5222 

None  in  precinct,  defendant  where  taken 5231 

Who  are  5221 

see  Examination;  officers;  judicial. 

Unable  to  act ;  defendant  to  be  taken  where 5231 

lAIM. 

See  Mayhem 4874 

lAINTENANCE  AND  CHAMPERTY. 

Attorney  buyii^  demands  in  suit 4671 

Contingent  fees  not  included  in 4671 

Defined ^ 4671 

see  Buying  Demands. 
lAKING. 

Abstract  of  title  without  first  filing  bond 51 12 

False  oath  to  any  certificate  of  nomination 4582 
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False  rettim  of  marriage,  willlidly. • i.>..i.i.. 4631 

False  statement,  by  agent 4997 

Or  simulating  switch  lock  or  car  lock  keys 5036 

Without  consent  of  common  carrier,  any  key,  etc 5036 

MALICE. 

Defined 4862 

Essential  to  constitute  crime  of  murder 4862 

In  publisher  o^  libel,  does  not  imply  ill  will 4904 

Kinds  of,  in  cases  of  murder 4862 

Legal  meaning  of  the  term 4861 

Must  be  averred  and  proved  in  assault  with  intent  to 

murder 4883 

Presumed,  on  proof  of  imlawful  homicide 4861 

in  case  of  libel 4904 

MALICIOUS  INJURIES. 

To  mile  stones 5030 

To  public  ways  S02& 

To  railroad  bridges 5027 

To  telegraph  lines 5038 

To  toll  houses,  etc 5029 

MALICIOUS  MISCHIEF. 

Animals,  poisoning  5081 

killing,  etc 5082 

Burning  buildings,  etc 5084 

Cutting  trees,  etc 5087 

Defined 5079 

Injuring  fences   5087 

Injury  to  property  an  essential  element 5079 

Malice  an  ingredient  of 5082 

Specified 5080-5095 

To  freehold   5087 

To  jails 5090 

To  landmarks 5089 

To  levees,  dams,  bridges,  etc 5048 

To  rafts   4983 

To  standing  crops 5088 

Using  gunpowder  to  destroy  buildings,  etc 5086 

MALPRACTICE. 

By  intoxicated  physician    4915 

Misconduct  of  attorney 4672 

MANAGER. 

Of  private  corporation,  employing  alien  labor 4857 

MANIA. 

See  Insanity. 

MANSLAUGHTER. 

Defined   4866 

Distinguished  from  murder 4861,  4866 

Division  of,  into  voluntary  and  involuntary 4866 
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MANSLAUGHTER  (CanHnued). 

Indictment  for  5346 

Involuntary,  defined 4866 

Party  must  die  within  a  year  and  a  day 4868 

Putting  twice  in  jeopardy 5135 

Punishment  of  4867 

Volimtary,  defined 4866 

see  Homicide  and  murder.  Section  4861. 
MAP. 

Stealing  or  injuring  by  person  not  an  officer 4629 

Stealing  or  injuring,  by  person  not  an  officer 4629 

see  Records. 
MARKS. 

Defacing,  on  lunmber,  logs,  etc 5002 

Changing,  concealing,  defacing,  disfiguring  or  obliterating, 

of  Uve  stock ^  5053 

Land,  defacing *  5089 

see  Brands;  landmarks;  trade  marks. 

Or  label;  to  be  attached  to  certain  fruit  shipped 4765 

MARRIAGE. 

Absence  of  party  for  five  successive  years,  effect  of 4698 

Contracted  fraudulently 4725 

Contraction  and  solemnization  of  incestuous 47^4 

Illegal 4726 

Making  false  return  or  record  4631 

Proof  of 4697 

on  trial  for  bigamy 5460 

Relation,  crime  against,  penalty 4722-4726 

Solemnizing,  officer  neglecting  duty 4722 

Taking  woman  with  intent  to  compel  her  to  marry 4688 

To  one  already  married 4700 

Under  false  personation,  voidable 4725 

Marrying  under  false  representations,  penalty 4725 

What  constitutes,  bigamy   4697 

Within  what  degree  incestuous 4701 

MARRIED  WOMAN. 

Coercion  of,  by  husband 4560 

Security  required  of,  for  appearance  as  witness 5276 

When  incapable  of  committing  crime 4560 

MARSHAL. 

United  States;  may  carry  arms  when  and  where 4781 

Warrant  of  arrest  directed  to i 5229 

MASTER. 

Homicide  in  defense  of,  by  servant,  justifiable 4871 

MAYHEM. 

Assault  with  intent  to  commit ., . .  4884 

Defined 4874 

Indictment  for,  must  aver  premeditated  design  to  maim . .  4874 

Punishment  of , 4875 


688  INDBZ 

MAYOR. 

Mayor 5157 

MEASURE,  FALSE. 

See  False  weights. 
MEDICINE. 

And  surgery ;  practicing  without  a  license 4739 

Practicing  without  a  license 4739 

MEETING. 

Of  corporation,  director  presumed  to  have  concurred  in 

proceedings 5020 

director  not  present  deemed  to  have  concurred,  when. .     2021 

Police  force  to  preserve  peace  at  public 5157 

Religious,  disturbing 4705 

MEETINGS,  UNLAWFUL. 

See  Unlawful  Assetnbly 4772 

MEMBER  OF  LEGISLATURE. 

Giving  his  vote  for  reward 4609 

see  Legislature, 
MENACE. 

See  Threats. 
MESSAGE,  TELEGRAPHIC. 

Altering 5102 

MILEAGE. 

For  attending  before  district  court  or  grand  jury  as  witness     5625 

How  paid  for  attendance  before  district  court  or  grand 

jury 5625 

MILESTONES. 

Injuring   5030 

MIUTIA  LAW. 

May  be  enforced  in  case  of  riots 5160 

Offenses  arising  under 5165 

Troops  to  obey  civil  officers,  when 5163 

MILLS. 

Using  false  weights  and  measures  at 5004 

MINE. 

Owner  refusing  inspector  entrance  to  mine 4761 

State,  inspector,  authority 4761 

MINISTER. 

Or  officer ;  solemnizing  marriage  by  parties  without  license    4724 

MINISTERIAL  OFFICER. 

Provisions  of  Code  apply  to,  though  not  mentioned 4603 

see  Officer. 

MINOR. 

Admission  to  places  of  prostitution 4691 

Confession  of  as  evidence 4560 

Frequenting  saloons    4694 

Grand  juror,  challenge  to,  because 5285 

Responsibility  of,  for  crime   4560 

Selling  liquor  to •     4716 
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Selling  or  giving  away  cigarettes,  to 4767-4768 

Selling  or  giving  spirituous  liquors  to 47 16 

Under  fourteen,  cannot  be  convicted  of  rape,  when 4912 

MISCARRIAGE. 

See  Abortion 4695-4696 

MISCHIEVOUS  ANIMAL. 

Death  from  keeping,  or  having  4758 

MISCONDUCT. 

of  juror,  referee,  etc 4616 

Of  jury,  ground  for  new  trial 5522 

MISDEMEANOR. 

Aiding  in  commission  of 51 18 

Certain  contempts  of  court  are  also 4676 

Defined   4554 

Defendant  need  not  be  present  at  arraignment   536c 

Distinguished  from  felony  4554 

Imprisonment  for    51x7 

Limitation  of  actions  for 5216-5217 

May  be  prosecuted  by  indictment .". .  5280 

Punishment  for   455^ 

VIISDEMEANORS,  LIST  OF. 

Abstracts  of  title;  engaged  in  making  without  filing  bond  5112 

Adulterated  candy,  selling 4745-4746 

Adulteration  of  food,  drugs,  liquor,  etc 4747 

Adulterating  food,   drugs,   liquors,   etc 474*^ 

Altering  telegraph  messages    5 102 

Animals,  poisoning   5081 

Any  clerk  receiving  fine  or  forfeiture  on  judgment,  duty  of  4788 

Assaults  defined    4896 

Assaults  by  officers  under  cover  of  authority 4663 

Assessor;  listing  property  for  less  than  cash  value 4794. 

Attempts  to  extort  by  verbal  threats 4090 

Attempts  to  vote  not  being  qualified 4569 

Attorney  prosecuting ;  duty  to  prosecute  assessor,  when . .  4795 

Attorney  prosecuting;  failing  to  prosecute  assessor,  when  47;.-, 

Attorney,  defending  certain  cases 4670,  4671,  4672 

misconduct  by   4672 

Barratry,  common   46^58 

defined 4668 

Bond  by  abstract ;  failing  to  file    51 12 

Buffalo  or  bison ;  person  having  in  possession  any  part  of  4841 

Burning,  etc.,  telegraph  or  telephone  poles 5037 

Burning  or  injuring  rafts 5085 

Betting  on  elections 4578 

Bridge  or  ferry,  maintaining  without  a  license 480^ 

crossing  without  paying  tolls   5031 

Broker,  commission  merchant  or  consignee  making  false 

statements  4997 

Burglarious  tools  having 4936 


640  INDBX 

MISDEMEANORS,  U9T  OF  (Continued). 

Buying  appointments  to  office 4599 

Buying  demands  in  suit,  by  attorney 4671 

Buying,  taking  or  accepting  opium  for  smoking 4709 

Canal  or  ditch;  damagjing,  etc 5044 

Candidate  voted  for ;  divulging  name  of  elector  voting  for, 

penalty 4591 

Caribou,  moose;  killing,  ensnaring,  etc 481 5-4821 

Cash  value;  assessor  listing  property  for  less 4794 

Catching  fish ;  except  for  breeding  between  certain  dates. .  4836 

Catching  or  killing  certain  fish,  etc 4835 

Certificate  of  health  of  sheep;  failure  to  produce 5075 

Chapter  XV  of  the  Political  Code,  relating  to  vin^^ar, 

violation   of    4744 

Chapter  XV  of  the  Political  Code,  relating  to  dental  law  4741 
Chapter  CCXXI  of  the  Penal  Code,  relating  to  estrays^ 

violation  of 5061 

Chapter  CVI  of  the  Civil  Code,  relating  to  irrigation  laws, 

violation  of 5026 

Changing  telegraph  messages 5102 

Child,  omission  to  furnish  necessaries  to 4692 

Cigarettes;  selling  or  giving  away  to  minors 4768 

Clandestinely  learning  contents  of  message ! 5100 

Controller  or  owner  of  sheep,  failure  to  dip;  neglecting  or 

refusing  to  file  statement    5025 

Compounding  offenses 4665 

Consignees,  etc.,  making  false  statements 4i>97 

Counterfeiting  trade  marks,  etc 4950 

Cj  iminal  contempts 4676 

Criminal   conspiracy    46e<6 

Crossing  inspection  line  with  sheep,  duty  of  deputy  in- 
spector    5068 

Cutting  trees 5087 

Dams,  fixtures,  piers,  willfully  injuring 5047 

Damaging  ditch,  etc 5044 

Dead  animals,  putting  in  streets  and  rivers,  etc 4730 

Deadly  weapons,   rudely  exhibiting 4780 

having 4921 

Defacing  or.  removing  landmarks   5089 

Depositing  unlawful  ballots 4593 

Deputy  inspector,  permitting  sheep  to  travel  without  being 

examined 5071 

Destroying  evidence 4653 

Director  of  corporation,  misconduct  of 5013 

Diseased  sheep;  driving  into  state  in  volation  of  governor^ 

proclamation 5063 

Disorderly  house,  keeping   4713 

Disturbing  quietude  of  neighborhood •. .  .  4713 

Disclosing  contents  of  telegraphic  message 5101 
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Disturbing  religious  meetings 47^5 

Disturbing  political  meetings 5157 

Disturbing  peace 477^ 

Ditch  or  canal ;  damaging,  etc 5044 

Diverting  water  from  ditch  or  channel 5043 

Divulging  name  by  judge  of  candidate  voted  for  by  elector  4591 
Druggists ;  violating  provisions,  laws  of  this  state,  relating 

to  liquor  47  J  5 

Election  day,  selling  liquor  on,  prohibited 4581 

Elector;  divulging  name  of  candidate  voted  for 4591 

Electric  light  poles ;  cutting  down   5037 

E'ectors,  attempt  to  vote  not.  being  qualified  . .  4569 

Elections,  betting  on . .  4578 

disturbing 4577 

intimidating,  cornipting,  etc.,  electors 457^ 

officer,  judge  or  clerk  of,  unfolding  or  marking  ticket  4572 

procuring  illegal  voting 457^ 

refusal  by  voter  to  be  sworn 45^7 

refusal  to  answer  questions  by  officer  of 45^7 

Elk;  killing,  wounding,  ensnaring,  etc 4817 

Engaged  in  making  abstract  of  title  without  first  filing' 

bond    5112 

Escape  from  prison  other  than  state 4623 

Evidence,  destroying  4653 

Exhibiting  deformed  person  for  hire 4985 

Exposure,   indecent,  person,   picture,  etc 4718 

of  persons  having  contagious  diseases 4732 

threatening  by  letter   5105 

Failing  to  dip  sheep   5078 

Falsely  claiming  to  hold  license  or  certificate  to  practice 

dentistry    4742 

Fighting  duel,  posting  for  not 4891 

Fire  arms;  Indians  having  possession  of  oflF  reservation  4853 

Fish :  catching,  except  for  breeding  between  certain  dates  4836 

Fish  park :  private,  trespassing  upon 4843 

Forcible  entry,  and  detainer   4783 

returning  to  retake   4784 

Frauds,  by  debtor  concealing  property 4666 

by  defendant  in  same 4667 

by  personation 499Jr 

in  conveyancing 4993 

in  obtaining  money,  false  pretense 4994 

in  weights  and  measures 5005; 

in  stampinqf  casks,  etc 5006 

in  stock  subscriptions 5010 

in  using  name  in  prospectus   5012 

Gambling,   cheating,  etc 4846 

Getting  stray  sheep  into  herd  while  driving;  duty  of  person 
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driving 5077 

Glanders,  neglecting  to  kill  animal  having 4734 

Grand  jurors ;  acting  after  challenge  allowed 4674 

disclosing  transactions  of    4679 

Grand  juror  disclosing  fact  of  indictment  found 4678 

Gunpowder,  keeping  unlawfully   4752 

Herder  sheep ;  refusing  to  be  sworn  by  deputy  inspector  as 

to  condition  of  sheep 5074 

Horticultural  inspector ;  neglect  or  refusal  to  comply  with 

orders  of ,. . . .  476() 

House  disorderly;  keeping,  retailing  liquors 4713 

Ill-fame  house  of;  admission  of  minors,  etc 469c 

Imprisonment,    false    4894 

Incompetent  persons,  issuing  license  to 4723 

Injury  telegraph  pole,  etc 5037 

Indians  having  possession  fire  arms  when  off  reservation  4853 

Injuring,  insulator 5037 

gas  and  water  pipes   5095 

levees,  etc 5048 

mile  stones  and  guide  boards  5030 

standing  croi>s   5088 

telegraph  lines 5038 

toll   houses,   etc 5029 

works  of  art   5094 

Inspection  lines;  driving  band  or  herd  of  sheep  across. .  5066 
Inspector  deputy ;  permitting  sheep  to  travel  without  being; 

inspected   507T 

Inspector  horticultural ;  neglect  or  refusal  to  comply  with 

orders  of 4766 

Intoxication,  malpractice  by  physician  from 4915 

engineer ^ 4754 

Issuing  license  to  incompetent  person 4723 

Judge  divulging  name  of  candidate  for  whom  elector  voted  4591 

keeping  disorderly  house 4713 

Keeping  pest  house  within  certain  limits 4728 

Killing,  wounding,  ensnaring,  trapping  or  destrojring  elk  4^17 

or  maiming  animals 5082 

Label  genuine,  displaying  without  authority 5000 

Larceny,   petit    4958 

of  gas   5095 

of  water 4968 

Lesri*?lattire.  witness  refusing  to  testify  before 4610 

Libel,  defined 4902 

threats  to  publish    4OTO 

License,  maintaining  bridge  or  ferry  \vithout 4802 

doin<r  business  without  4802 

auctioneering^  without   4802 

Lines  inspection:  driving  band  or  herd  of  sheep  across. .  5066 

listing  properly  By  assessor  for  less  than  cash  value 4794 
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License  to  marry,  issuii^  to  incompetent  person 4723 

Liquor,  selling  to  Indians 4717 

Malicious  injuries  to  freehold 5087 

Malicious  mischief 5079 

Minors,  selling  or  giving  away  cigarettes  to 4767 

Minors,  selling  or  giving  away  spirituous  liquors  to 4716 

Moose,  caribou,  killing,  ensnaring,  etc 4815-4821 

Misdemeanor,  how  punished   5117 

Name    or    seal;    person    or    association    using    without 

authority 5001 

Neighborhood,  disturbing  quietude  of 4713 

Neglecting  willfully,  or  refusing  to  deliver  water,  etc.,  from 

irrigation  canal    5040 

Neglect  to  comply  with  order  of  horticultural  inspector. .  4766 

to  make  return  of  marriage,  etc.,  penalty 4722 

Net  or  seine,  catching  fish  with 4835 

Nuisance,  maintaining 4764 

Oath,  refusing  to  take,  when  offering  to  vote 4567 

Obstructing  overflow  gauge,  to  increase  flow  of  water. . .  5043 

to  impede  flow  of  water 504T 

Officer,  concealing  person  such  writ 4920 

cniel  treatment  of  lunatics  49^7 

delay  in  presenting  arrest  to  magistrate 4659 

disclosing  evidence  before  grand  jury 4679 

disclosing  fact  of  indictment  found 4678 

exercising  duties  of  office  wrongfully 4601 

suffering  escape  of  convict  4624 

extortion  by  execution 459^ 

extortion  in  fees   4987 

failure  to  pay  over  fines,  etc 47^^ 

false  representation  to  assessor   47^0 

inhumanity  to  prisoners   4661 

making  false  certificate  4677 

makinsf  false  return  of 4631- 

makine  unlawful  arrest    4660 

misconduct  of  directors 501;^ 

neserlect  or  violatingf  duty  by  public  administrator 465R 

neglecting-  to  disoerse  rioters    477f? 

neglecting:  to  pre^^^ent  duel 4802 

of  savings  bank,  overdrawing  account 5014 

of  savingfs  bnnk,  overdrawin^r  account 50T/I 

of  corporation  falsifving  books ?>ot6 

omission  of  dutv  by    4681 

pnblishine  false  report  of  condition  of  corporation. . .  50T7 

purchasing   fudsment    46T7 

receiving  excessive  fees    4614 

reconfinine:  person  discharged    49^0 

refusing  inspection  of  books  of  corporation 50x8 
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refusing  to  arrest  person  charged  with  crime 4652 

refusing  to  aid  in  making  arrest 4664 

refusing  to  issue  or  obey  a  writ  of  habeas  corpus 4918 

resisting   4595 

resisting  public    4662 

retaking  goods  from  custody  of 4620 

solemnizing  illegal  marriage 47^4 

who  beats  a  person  under  color  of  authority. 4663 

Omissions,  to  furnish  child  with  necessaries 4692 

to  label  drugs,  etc 473^ 

of  duties  by  officer 4681 

of  legal  obligations 4681 

Owner  or  controller  of  sheep,  failing  to  dip 5078 

Overflow  gauge,  constructing  to  increase  flow  of  water. . .  5042 
Order  of  horticultural  inspector,  refusal  or  neglect  to  com- 
ply with    4766 

Officers  to  prosecute  for  gambling,  etc 4851 

Park  private  for  fish  or  game,  trespassing  upon 4843 

Penalty  for  judge  divulging  name  of  candidate  for  whom 

elector  voted • . . .  4591 

Penalty,  when  none,  punishment  is  fixed 4682 

Person  or  transportation  company,  etc.,  unloading  sheep 

to  be  moved  upon  range,  being  first  inspected 5067 

Person  found  in  house  or  place  kept  as  a  resort  for  smoking* 

opium 4710 

Permitting  certain  games  to  be  conducted,  where 4845 

Poisoning  animals  5081 

Postponing  telegraphic  messages   5098 

Private  park  for  fish  or  game,  trespassing  upon 4843 

Procuring  warrant  of  arrest  maliciously 4680 

Provisions  of  sections  4828  and  4829,  relating  to  fish  and 

game,  violation  of 4831 

Proclamation,  persons  shipping  sheep  into  state  after 5065 

Property,  listing  for  less  than  its  cash  value 47Q4 

Prosecuting  attorney,  failure  to  perform  duty 48!;i 

failing  to  prosecute  assessor,  when 47q^ 

dnfv  to  prosecute  assessor,  when 4795 

Proclamation  of  eovemor  concerning  diseased  sheep,  vio- 
lation of,  penalty .• j;o63 

"^nttinp-  depd  animals  in  streets 4730 

Otiietude  of  neigrhborhood,  disturbing 4713 

Racin.e:  on  highways   47j;7 

"^^nitrond  enrnneer;^  intoxicated ; 47«;4 

Pailronds.   neglecting  to  rin^  bell,  etc 4753 

putting:  passenger  cars  in  front  of  freight 4751; 

emnlovees  violating  duties 47f;(5 

Pemaininsr  after  heingf  warned 4774 

Refusing  to  disperse  on  lawful  command 4779 
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Fcfusincr  to  comply  with  order  of  horticultural  inspector. .  4766 

Rescuinir  prisoner  from  custody 4619 

Return  of  marriaee,  neelecf  to  make  return,  penalty 4722 

Retainine  possession  and  disposing  of  state  arms 4805 

Riot  defined,  etc 4769-4773 

"Riot.  pr»nriprf  of  officers  to  disperse 477^ 

Rotit.  defined,  etc d'^'ri 

.^*>orr1i  wTrnnfs.  m^ltrjouslv  nrociirpd 4fiRo 

Sections  67S.  670  or  fi/fo  of  Polliical  Code.  Notation  of  ii®^>n 

'^pin(*  or  npt.  catchin<r  fish  with    4^7% 

Se^y^r>rr_   cmVituous  liHuor  to  miuors    d^J^ 

in  Tndtnns 4*717 

adt'tfproted   cnndv    47C< 

conl.  hnv,  etc..  of  <:hort  weigrht «:oo7 

fire  arms.  etc..  to  Indians 5764 

h'nuor  to  a  minor   47t6 

lintirr  at  camn  meetings 4706 

opium  for  smoking 4708 

tainted  food   4748 

Sendinsr  letter,  threatening  to  expose 5105 

Settine  vessel  adrift   5085 

SheriflF.  receivine  fine  or  forfeiture  arising  from  a  judg- 
ment, duty  of 4788 

Sheep,  allowing  to  be  loaded  on  ferry  boat,  ett.,  without 

production  of  certificate   507^ 

shipping  into  state  after  proclamation  of  governor..  5263 
infected  with  scab  for  fifteen  days  without  person  in  con- 
trol reporting  the  fact  to  denuty  sheep  inspector  . .  5072 
herder  refusine  to  be  sworn  by  deputy  sheep  inspector 

as  to  condition  of  sheep 5074 

diseased,  drivine  into  state,  proclamation  of  governor, 

violation  of.  penalty 506^ 

cro'-sinof  inspection  lines,  duty  of  inspector   5>o68 

Solemnizing  marriaiee.  making  false  return,  penalty 4631 

Stray  rheep  getting  into  band,  when  duty  of  person  in 

charee 5077 

Statement ;  corporation  neglecting  or  refusing  to  file  state- 
ment      5025 

Sunday,   disturbine  religious  meetings  on 470|? 

Sureerv  and  medicine:  practicing  without  a  license 4739 

Taking  or  obstructing  water  in  flume,  etc 5039 

Taxes,  refusing:  to  give  tax  collector  name  of  employee. .  4792 

illegally  delivering  receipts   for  poll 4790 

Tearing  down,  fences,  etc 5087 

notices  5091 

Telegraph  messages,  altering 5102 

Telegraph  information,  using • . . .  5099 

Telegraph  message,  postponing  out  of  turn 5098 

aft 
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clandestinely  learning  contents 5100 

Telegraph  message,   forging   4941 

Title,  abstract  of,  engaging  in  making  without  filing  bond  5112 

To  make  return  of  marriage,  neglect,  penalty 4722 

Trade  marks,  counterfeiting   4950 

selling  goods  with  counterfeit 4950 

defacing  on  logs,  etc 5002 

Transportation  company,  etc.,  unloading  sheep  to  be  driven 
upon  range,  etc.,  without  certificate  of  health  from  in- 
spector      5068 

Unlawful  assembly   4772 

Using  information  fraudulently  obtained  from  telegraphic 

message 5000 

Vaerrancy   48^2 

Value  cash :  assessor  Hstfnp-  nropertv  for  less 

Violating  nrovisions  of  Chapter  CCXVT  of  the  Penal 

Code,  relating  to  vinegar 4744 

Violation  of  nrovisions  of  Sees.  704  and  705  of  Political 

Code  relating  to  sheep  5068 

Vtotatine  sections  a822-4R2?-4824.  relating  to  lerame. .  4825 
Violation,  of  provisions  of  Sees.  4828-4829,  relating  to 

crame ^ 48?! 

of  section  relatinqf  to  fine  and  forfeitures 478^ 

of  Chap.  XV.  of  the  Political  Code,  relating  to  denta! 

laws    474T 

nrovisions  of  S>ecs.  638.  6-^0  or  640  of  Political  Code  ^^^ 

Water  wav:  obstructine  overflow  gauge  of 5041 

Water,  refusing  willfully  to  deliver  water,  etc.,  from  irri- 
gation canal 5040 

diverting  from  ditch  or  channel 5043 

Willfully  neglecting  or  refusing  to  deliver  water,  etc.,  from 

irrigation  canal    5040 

Witness,  neglecting  to  appear  as  a  witness 4849 

before  legislature  4610 

preventing  attendance  of 4654 

MISFORTUNE. 

Homicide  committed  by,  excusable 4869 

MISNOMER. 

See  Fictitious  Name 5340 

MISPLACING. 

Rail  of  railroad  5035 

MISREPRESENTATION. 

See  False  pretenses 5463 

MISTAKE  OF  FACT. 

Disproves  criminal  intent   ;  • .     4560 

see  Error;  Ignorance. 
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MITIGATION  OF  PUNISHMENT, 

Summary  inquiry  for 5540 

see  Punishment. 

MOB.  • 

Suppression  hy  armed  force 5163 

see  Riot. 

MONEY. 

Attorney  accentine  wrongrfully  46^2 

Consniracv.  to  obtain  bv  false  nretenscs 4686 

Counterfeit  what  constitutes  offense  of  uttering 4Q44 

Tssuine^  or  cirailatiner  paper S104 

O^t'»tn1nor  under  fal<5e  nretenses 4004 

Paid  for  trial  of  escaped  convicts,  to  be  refunded  to  county  4627 

MONTH.  .  '        ; 

Defined.  Political  Code,  Sec.  17. 

MONTTMKNT. 

Destruction  of,  or  notice 5096 

M005?E. 

Caribou :  killing-,  ensnaring,  etc 4715-4821 

MORALS,  GO9D. 

Crimes  agfainst 4807 

MORALS.  PUBLIC. 

Consniracy  to  commit  acts  injurious  to 4686 

MORTGAGE. 

Fraudulent,  by  married  man 4996 

Giving  after  conveyance,  not  a  sale  within  the  statute. . . .  4995 

MORTGAGED  PROPERTY. 

Removal  of 4970 

MOTION.  'I        • 

Court  may  arrest  judgment  without 5525 

For  new  trial,  appeal  from  order  denying 5565 

hearing  of   5523 

how  made 5520 

when  made 5523 

In  arrest  of  judgment 5524 

in  justice's  court 5725 

To  set  aside  indictment  or  information S374 

objections  waived,  when   5375 

order  no  bar  to  further  prosecution 5378 

MOTOR. 

Or  car;  damaging • .  • 5034 

MOVING. 

Moving  sheep  not  inspected <  •  • 5066 

MULE- 

Feloniously  taking, .  grand  larceny •••••••••«••    4956 

MUNICIPAL.  J^         . 

Corporation;  employing  alicm  •  •  *)•  * r. * *:•  •. •  •  • ..    4857; 
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MURDER.        ^  --'  :.:.-  '-''  " 

Assault  with  intent  to  commit,  intent  must  be  averred  and 

proved ' 4^3 

to  commit,  indictment  for 5346 

Child  dying  after  birth  in  consequence  of  attempted  abor- 

•  tion 4695 

^        Common  law,  definition  of 4861 

'  does  not  recognize  degrees  of , 4863 

Death  penalty,  how  executed 4864 

"       Defined   4861 

Degrees  of,  defined  4863 

Deliberation  and  premeditation  as  elements  of 4863 

Discretion  of  jury  in  fixing  penalty 4864 

Distinguished  from  manslaughter 4861 

Drunkenness  as  evidence  on  trial  for 4863 

Indictment  for 4863,  5346 

Indictment  for,  charges  more  than  one  offense,  when S34' 

also  charging  assault 5341 

Jeopardy,  putting  twice  in 5135 

Jurisdiction  of  indictment   5209 

Killing  unborn  child  not  4861 

Malice,  aforethought  necessary  to  constitute  crime  of. .  4862 

meaning  of  term  in  connection  with  4861 

No  limitation  for  prosecution  for 5214 

Object  of  statutory  division  into  degrees 486^ 

Party  killing  another  in  duel,  guilty  of,  at  common  law. .  4888 

Party  injured  must  die  within  a  year  and  a  day 4868 

Procuring  execution  of  innocent  person  by  perjury 4644 

Proof  of  corpus  delicti  required   4863 

Punishment  of 4864 

Verdict  of  jury  should  state  degree 4863 

When  burden  of  proof  shifts  on  trial  for. 5459 

see  Homicide,  Sec.  4861 ;  Manslaughter,  4866. 

MUST.  -rT-rvrr^TT- ^w ^ 

Be  polled  at  request  of  either  party qgoS 

Notify  deputy  sheep  inspector 5065 

MUTILATION. 

Of  public  records,  fiv  oflRccr 462? 

by  other  than  oflRccr 4629 

If 
NAMES. 

Defacing  or  adding  to  list  of  jurors 4632 

Indictment  found  bv  fictitious   5340 

Statement  oT  in  indictment  or  information 5346 

UnPiithorized  use  of  in  prospectus  of  corporation 5012 

Using  name  or  seal  of  person  or  association  without  au- 
thority ..,,•,.., joor 
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NARCOTIC 

Administering  with  evil  intent • •  •  4886 

NEAT  CATTLE. 

Slaughtering  any  head  of  before  marked  or  branded..  5052 

NEGLECT. 

Defined 4544 

Of  duty,  by  deputy  inspector 5071 

by  party  having  charge  of  canal 5040 

by  tax  collector  479^ 

To  make  return  of  marriage,  etc.,  penalty 472a 

To  comply  with  order  of  horticultural  inspector 4766 

NEGLECTING. 

Willfully  or  refusing  to  deliver  water,  etc.,  from  irrigation 

canal 5040 

NEGLIGENCE. 

Defined 4544 

Indictable,  what  is 4560 

Of  locomotive  engineer  at  railroad  crossing 4753 

Of  person  in  charge  of  steam  boiler 4750 

in  charge  of  railroad  train 4751 

labeling  drugs,  etc 4736 

Suffering  mischievous  animal  to  go  at  large 5758 

NEIGHBORHOOD. 

Disturbing  quietude  of 4778,  4713 

NEW  TRIAL. 

Absence  of  defendant  as  ground  of 5522 

Appeal  from  order  denying 5565 

Application  for,  when  made 552^ 

Bill  of  exceptions  may  be  settled  after  motion 5520 

Defined 5520 

Effect  of 552.1 

as  to  former  jeopardy 552r 

Erroneous  rulings  by  court 5522 

Former  conviction  no  bar  to,  after  judgment  reversed  ...  5135 

Grounds  for,  in  justice's  court   5722 

Misconduct  of  jury 5522 

Place  of CS84 

NET. 

Or  seine ;  catching  fish  with ^ 4835 

NIGHT  TIME. 

Defined , 4929,4935 

NO. 

Magistrate;  defendant  where  taken 5231 

Person  shall  attempt  to  influence  vote  of  elector 4585 

NOLLE  PROSEQUL 

Abolished t ^ . . .  5677 

NOMINATION. 

Certificate ;  destroying;  penalty 4582 

False  oath  to  certificate,  penalty ^  < 45811 
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NOTEa 

Forgery  of 4937 

Making  or  uttering  fictitious 4943 

Making  to  circulate  as  money 5104 

Possessing  forged;  indictment  for 4942 

Possessing  or  receiving  forged   4942 

NOTICE. 

Of  conviction  and  sentence;  when  sheriff  may  withhold 

until    5822 

Or  moniunent;  destruction  of 5096 

•Shall  be  sent  to  warden  of  penitentiary  by  telegraph  or 

telephone,  when 5822 

NOTICE  OF  APPEAL. 

How  taken  5733 

NUISANCE. 

Keeping  pest  house  in  certain  limits 4728 

Maintaining  public 4764 

Public,  defined  4762 

Putting  dead  animals  in  streets,  rivers,  etc 4730 

Unequal  damage  4763 

O 

OATH. 

Defined  w , 4635 

False,  before  state  sheep  inspector  while  in  performance 

of  duties 4646 

making  to  certificate  of  nomination,  penalty 4582 

Foreman  of  grand  jury  may  administer  to  witness 5304 

Irregularity  in  administering,  no  defense  to  perjury. ...  4637 

Includes  affirmation 4635 

Of  foreman  of  grand  jury  5293 

Of  grand  jurors 5294 

Of  jurors  in  juctice's  courts 5708 

Of  office  4636 

Of  officer  in  charge  of  jury 5473f  5480,  5711 

Of  triers  5439 

Person  taking,  guilty  of  perjury,  when 4684 

Refusal  of  elector,  to  answer  under 4667 

To  constitute  perjury,  officer  must  be  competent  to  ad- 
minister    4684 

OBSCENE  EXPOSURES. 

Of  persons,  books,  etc 4617 

OBSTRUCTING. 

Placing  upon  railroad  track 5035 

Placing  on  railroad  track,  etc 5034 

Placing  on  street  car  track 5034 

Public  highways   5032 

Public  road 5032 

Public  street 5032 

Overflow  gauge 5041 
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OBSTRUCTING  (Continued). 

to  increase  flow  of  water 5042 

Railroad  track  or  roadbed,  etc 5035 

Willfully,  stream  or  waters  improved 5^47 

OCCUPIED  LAND. 

Grazing  herd  of  live  stock  on 5056 

OFFENSES. 

Against  and  upon  railroads   5107 

see  Crimes. 

Common  law,  how  punished 5^^7 

To  be  investigated  by  grand  jury 5231 

When  capital 5639 

When  not  capital 5638 

OFFENSE  CHARGED. 

How  stated   5329 

OFFERINQ  FOR  SALE. 

Certain  diseased  fruit,  etc 4765 

OFFICE- 

Buying  or  selling  appointments  to  ; 4599-4600 

Extortion,  under  color  of 4987 

How  forfeited 4611,  4618,  4661 

Oath  of,  when  not  perjury   4636 

Offering  reward  for  appointment  to 4599 

Wrongful  exercise  of 4601 

OFFICE  OR  CLERK  OF  ELECTION. 

Changing  ballots,  altering  returns,  etc 4571 

Communicating  state  of  count  to  person  not  an  officer  of, 

before  polls  closed 4590 

Prohibiting  from  electioneering 4584 

Unfolding  or  marking  tickets    4572 

see  Election. 

OFFICER  MAKING  ARREST. 

To  receive  one-half  of  fine,  when 4782 

OFFICER  OF  PENITENTIARY. 

Violating  section  5838,  relating  to  furnishing  penitentiary 

with   provisions 5838 

OFFICERS. 

Subject  to  impeachment    , 5167 

OFFICERS,  ADMINISTRATIVEw 

Governed  by  provisions  of  Code , 460J 

Same  provisions  apply  as  to  executive  officers 4603 

OFFICERS,  EXECUTIVE  AND  MINISTERIAL. 

Accusation    51?^ 

Armed  force  to  obey  what 5163 

Asking,  or  receiving  bribes 4594 

Assaults  by 4663 

Bribery  of  4593,  4675 

Citizens  aiding  to  make  arrest , 4664 


s 
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OFFICERS,  EXECUTIVE  AND  MINISTERIAL  (Continued). 

Delaying  to  take  person  arrested  before  magistrate 4659 

Disclosing  fact  of  indictment   found 46/S 

Disclosure  to  offender  of  purpose  to  arrest 51^3 

Duly  of,  making  arrest  5250 

to  prevent  duels 4""*^92 

Embezzlement  by 4972 

Embezzlement  or  falsification  of  accounts  by 4/05 

Extortion  by 45'^6 

Failing  to  pay  over  fines   4788 

False  certificate  by 4677 

Falsifying  jury  lists 4633 

Grand  jury  to  inquire  into  conduct  of 5309 

How  forfeit  office  401.' 

Immediate  pursuit  by,  to  make  arrest 5243 

Indictment  for  resisting  should  state  what 4595 

Inhumanity  to  prisoners    4661 

Intervention  of,  to  prevent  crime 5 141 

Justifiable  homicide  by 4870 

Liability  of,   for  assault    4663 

May  break  open  doors,  etc 4791 

Making  arrest,  must  not  use  violence 5237 

Making  arrest  without  authority 4660 

Must  arrest  rioters,  if  they  refuse  to  obey 5iOi 

Must  command  rioters  to  disperse 5161 

Oath  of,  in  charge  of  jury 5474,  54^0 

Of  corporation,  publishing  false  report 5017 

Official  extortion  defined   4596 

Of  insolvent  bank  receiving  deposits 5015 

Of  savings  bank,,  overdrawing 5014 

Omission  of,  duty  by 468 

Penalty,   for  being  interested  in  certain  contracts 4597 

for  certain,  dealing  in  scrip 4597 

Persons  aiding  to  prevent  crime  justifiable 514J 

Presenting  false  claims  to 4^98 

Proceedings,  for  removal  of 5^^3,  5^97 

for  removal  of,  before  superior  court 5197 

for  removal  of  prosecuting  attorney 519^5 

rn  overcoming  resistance  to  process  5158 

to  impeach,  or  remove,  preserved 4547 

to  remove  civil,  how  prosecuted  5130 

Public,  accepting  or  offering  to  accept  bribe 4612 

Receiving  reward   for  appointment    4580 

Refusal  to  surrender  books  to  successor 4602 

Refusing,  or  neglecting  to  pay  over  public  moneys 4786 

to  aid  in  making  arrest 4664 

to  receive  or  arrest  accused  parties 4657 

Removal  of,  by  summary  proceedings   5197 

otherwise  tlian  by  impeacliment 5183 
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OFFICERS,  EXECUTIVE  AND  MINISTERIAI.  iConiinued). 

Rescuing  prisoner  trom  custody  of 4619 

Resisting ^ 4595 

Retaking  goods  from  custody  of 4020 

buspenMun  of  in  case  of  impeachment 51^0 

io  ceriily  names  of  persons  resisting 5^59 

Trial  of 5^9-^ 

VVlien  detained  witiiin,  may  break  open  doors,  etc 5247 

Wlien  impeacued,  disquauiied  or  acquitted 5161 

W  iien  may  order  out  military 5160 

W  lilt uliy  resisting   , 466J 

Wrongtuliy  exercising  functions  of  office 4601 

OFFlCJbKo,  J  UDICIAU 

Certain;  refusing  to  pay  over  lines  or  forfeitures 4788 

County,  not  accounting  for  certain  moneys 49^3 

Utlermg  bribes  to 4O12 

Embezzlement  and  falsification  of  accounts  by 4785 

i^aiiing  to  perform  duty 479^ 

Holding  themselves  out  as  such  when  not  authorized...  4O64 
Justice  of  the  peace  or  constable  purchasing  judgment..  4617 
Making  arrest,  must  take  defendant  before  other  magis- 
trate, when 5231 

Must  take  defendant  before  magistrate 5231 

Must  discharge  defendant,  when 5727 

Or  minister,  solemnizing  marriage  between  parties  with- 
out a  license 4724 

Public ;  executing  process  may  command  male  citizens  to 

assist,   when    5158 

presenting  false  accounts  to  for  payment 459^ 

Receiving  bribes 4613 

Receiving  excessive  fees 4614 

Shall  do  no  electioneering  on  election  day 45^4 

Solemnizing  marriage;  neglect  of  duty 4722 

To  prosecute  for  gambling,  etc 4851 

When  to  discharge  defendant  from  custody 5585 

OFFICERS  OF  ELECTION. 

Alteration  of  vote  by 4571 

Putting  in  any  booth  placard,  penalty 4589 

Violation  of  election  laws  by ; .  4566 

see  Electors, 

OrrlCERS  OF  EXPRESS  COMPANIES. 

May  carry  arms,  when  and  where 4781 

OFFICER,  PEACE. 

May  carry  weapons,   when  and  where 4781 

May  summon  assistance  5241 

OFFICERS,  REMOVAL  OF. 

Accusation  by  grand  jury   5183 

Appeal  from  judgment  of  removal 5195 

By   impeachment    5168-5182 


OFFICERS,  REMOVAL  OF  {Continued). 
bcc  impeacnmcni,  oecb.  5107-5152. 

Denial '. 5^89 

r oriu  of  accusation    i^^ 

rorui  01  objection  to  accusation 5^^ 

If  aeienoant  does  not  appear    5^^ 

objection  overruled,  answer    5^9^ 

Objection  to  accusauon   3^^7 

-froceednigs  on  contession  or  issue  5^9' 

Kemoval,  otherwise  Uian  by  impeachment S^^Z'o^^l 

iransmission  and  service  of  copy  of  accusation 51^5 

1  rial  and  proceedings  on  5^9^"5^9j 

OFFICIAI^  EX  i  OR  i  ION. 

See  hxtortion    49^ 

OrrlUAl^  MISCONDUCT. 
See  UtHcer. 

OFFiClAl^  RECORDS. 

Carrying  away  or  mutilation  of,  by  ofl&cer 4602 

Refusal  of  olncer  to  surrender  to  successor 4602 

OFFICIALS. 

May  carry  arms  when  and  where 47^^ 

OLEOMARGARINE. 

Selling  without  branding  as  such 4743 

Selling  or  keeping  for  sale 4743 

OMISSIONS. 

Indictable,  what  are 4560 

Of  duty  by  public  officer 4081 

OPERATION. 

Of  penal  laws 5199 

Of  penal  laws,  on  offenses  committed  in  another  state. .  4561 

OPIUM. 

Bargaining  for 4709 

Court  may,  after  conviction,  order  sheriff  to  destroy  opium 

and  tools 4708 

Destruction  of  opium,  tools,  etc.,  after  conviction 4708 

Keeping  places  of  resort  to  smoking  or  selling 4708 

Penalty  for  smoking  opium 4708 

Purchase  of,  to  be  smoked  in  any  house  or  place 4709 

to  be  smoked  in  any  house  or  place 4708 

Places  of  resort  and  smoking  of  opium 4708 

Giving  away  opium  or  any  preparation  containing  opium  4708 

Sale  and  use  of 4708 

Sale  of  opium   4708 

Smoking  in  any  house  or  place,  kept  as  resort  for 4710 

in  a  house  or  place  used  as  a  resort  for 4710 

places  of  resort   4708 

Taking  or  accepting 4700 

OPPRESSION. 

See  Cruelty,  Sees.  5062-5083. 
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ORAL  INSTRUCTIONS- 

Giving  without  consent  of  defendant 544S 

see  Instructions. 

ORDER. 

Contents  of 5656 

i;<or  commission 5616 

tor  conditional  examination,  application  how  made. .  •  •     5601 

must  direct  what 5604 

to  whom  made 5602 

to  contain  what 5603 

when  may  apphed  for 5600 

For  bail  to  De  enaorsed  on  bench  warrant 5367 

i^or  change  of  venue  5401 

For  re-commitment 5655 

For  resubmission  to  grand  jury 5377 

Of  challenges 5427 

Of  court,  cusobedience  of 4^7^ 

Order  of  horticultural  inspector;  refusal  or  neglect  to  com- 
ply with   4766 

Setting  aside  indictment  no  bar  to  another  prosecution. .     5378 
Sustaining  demurrer,  whether  appealable 53^ 

ORDER  OF  COMMliMENT. 

See  Commitment,  Sees.  5269-5273. 

ORDER  OF  TRIAL. 

Discretion  of  court  as  to 5449 

ORES. 

Fraudulent  alteration  of  the  value  of,  certificates  of  such 

value,  and  bills  of  sale   5009 

Weighing  or  assaying  by  false  scales 5008 

ORGANIZAIION. 

Of  labor;  person,  firm  or  corporation  making  agreement 
with  employer  not  to  become  member  of 4858 

ORNAMENTAL  PLANT. 

Injuring 5094 

OUTRAGE. 

See  Rape,  Sec.  4911-4914. 

OVERDRAWING  ACCOUNT. 

By  savings  bank 5014 

OVERFLOW;  GAUGE. 

Obstructing 5041 

Obstructing  to  increase  flow  of  water 5042 

Placing  obstruction  upon   5042 

OVERT  ACT. 

Evidence  of,  on  trial  for  conspiracy 5458 

OWNER. 

Or  agent  neglecting  to  give  required  notice  of  removal  of 

live  stock,  etc.,  to  assessor 4793 

Or  agent  refusing  to  make  statement  to  assessor,  etc 479  7 

Or  controller  of  sheep ;  failing  to  dip 5078 

Retaking  by,  of  stolen  goods,  no  offense 4665 
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OWNERSHIP. 

Materiality  of,   to  constitute  arson 4926 

P 

PANEL. 

Challenge  to,  defined 5417 

grounds  of 5418 

in  justice's  court 5707 

upon  what  founded    541^ 

when  and  how  taken   5419 

Defined 5416 

Grand  jury,  cause  of  challenge  to 5284 

challenge  to,  when  to  be  interposed 5284 

objection  to,  taken  only  by  challenge 5292 

If  challenge  to  allowed,  jury  to  be  discharged 5424 

see  Challenge;  Grand  Jury;  Jury. 

Manner  of  filling 5290 

PAPER  MONEY. 

Issuing  and  circulating  unlawfully 5104 

PAPERS. 

Mutilation  of,  by  public  officer  . .  .^ 4602 

Official,  refusal  of  officers  to  surrender 4602 

Preparing  false  for  use  upon  trial 4652 

Stealing  or  injuring  public,  by  person  not  an  officer 4629 

Stealing  or  mutilating,  by  public  officer 4628 

Transmitted  to  district  court  on  appeal 5735 

PARDONS,  BOARD  OF, 

Application  to,  when  perjury 4647 

PARENTS. 

Homicide  in  defense  of,  justifiable 4871 

Omitting  to  provide  necessaries  for  child 469a 

PARK,  PRIVATE. 

For  fish  or  game,  trespassing  upon 4843 

Persons  establishing    : . .  • .  4843 

PARTIES  TO  CRIME. 

Classification  of  4562 

PARTNER. 

Conversion  of  firm  property  by,  not  embezzlement 4971 

Of  prosecuting  attorney  must  not  defend  certain  actions. .  4672 

PARTY.  .'.J*- 

May  be  discharged  or  remanded 5768 

PASSAGE  TICKETS. 

Forging  railroad  ticket,  etc 4948 

Value  of  in  certain  cases 4963 

PASSENGER  CARS. 

Passenger  cars 4755 

PAYMENT. 

Of  fine,  or  costs,  or  fine  and  costs,  defendant  to  be  dis- 

diarged 5728 
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PEACE.  ^ 

Disturbing  by  noises  or  tumult 477^ 

Police  to  preserve  at  public  meetings 5^57 

Public,  crimes  against 4769-4784 

Requiring  security,  to  keep 5H^ 

Security  to  keep SM^ 

Threatening,  quarreling,  etc.,  see  Security  to  Keep  Peace; 

Threatened  Offense.  — 

PEACE  OFFICER. 

Arrest  by   5238 

Duty  of,  making  arrest 5|SO 

Duty  of,  to  prevent  duels 48q2 

May  carry  arms,  when  and  where 4781 

Refusing  to  arrest  accused  party   4^-5/ 

Warrant  of  arrest  must  be  directed  to  and  executed  by.  ^2^7 

What  are 5228 

What  warrants  are  to  be  directed  to 5229-5230 

PEDDLING. 

Without  license   4803 

PENAL  CODE. 

Operation  of •  •  •  45^^ 

Provisions  of  relating  to  indictments  apply  to  information  .q'^^o 

PermittinjBT  certain  games  to  be  conducted,  where 4845 

see  Code. 
PENALTIES. 

Under  Chapter  77  of  Civil  Code,  to  be  paid  into  county 

treasury  to  use  of  common  school  fund 5818 

PENALTY.  '^  '^ 

T^or  denositine  unstamped  ballots 4502 

For  destrovingf  nomination  certificate 4^^3 

For  disobeying^  proclamation qific 

"^or  elector  ree-isterine  in  precinct  not  his  own 4^^^ 

For  fudee  divulgincr  name  of  candidate  for  whom  t'      or 

voted 4^0T 

"^nr  m^Wng-  ^^he  o^th  to  nomination  certificate a^^^. 

T^or  officer  of  election  electioneeringr   4581. 

For  minister   or    officer    solemnizing:    marriage   without 

license   4724 

T^or  <?fllinjr  linuor  on  sreneral  election  dav a^^^ 

T^or  failiire  of  officer  to  perform  duties  relatinj?  to  revenue  ^'^o^ 

(^^  de^th :  dtitv  of  fudee 5^40 

Person   authorired  to  solemnire  marriage  makinrr  false 

return    46-^1 

^Vhen  none  prescribed  bv  statute Afi^r* 

pj5>TT?TRA'T'TON   r Crime  Aeainst  Nature) 4703 

When  nhvsical  ability  must  be  proved 4912-4QT3 

PENTTT^NTTARY.                                                           '  -     ~- 

Building  wall  around   5827 
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PER  DIEM. 

For  attending  before  district  court  or  grand  jury  as  witness  5625 

How  paid   5625 

PEREMPTORY  CHALLENGE 5426,  5427,  5428,  5429,  5447 

IS  taken  5447 

see  Challenge,  5426  et  seq. 
PERJURY. 

Application  to  board  of  pardons,  when  4647 

By  gjand  juror  in  making  accusation  or  giving  testimony  $^1^ 

Defined    4634 

Definition  of,  at  common  law 4634 

Elector  swearing  falsely  to  qualifications  as  such 4645 

Evidence  must  be  prejudiced  to  constitute 463.^ 

Evidence  to  prove 4634 

False  oath  before  state  sheep  inspector 4646 

False  statement  respectine  revenue,  making 46^0 

Falsely  swearing  as  to  basis  of  license 4648 

in  affidavit 4649 

to  qualifications  as  a  voter 464^ 

Incompetency  of  witness  no  defense   4638 

Indictment  for   4639 

must  contain  what 4634 

subornation  of  must  contain  what ,  4643 

Irregularity  in  administering  oath  no  defense 4634 

License,  falsely  swearing  as  to  basis  of 4648 

Making  false  statement  respecting  revenue  a  felony 46i;o 

Must  be  willful   4674 

Not  confined  to  actions  in  court 4634 

Officer  administering  must  be  competent 4634 

Pleading:  in  indictment  for    4634 

Punishment  of   4^1'? 

Oualifications  of  voter,  swe^rincr  fnlsMv  to <4^4t 

Revenue  making  false  statement  respecting 4^^0 

Serurincr  execution  of  innocent  person 4644 

Statinr  what  one  does  not  know  to  be  true 4641 

Subornation  of  periurv    4^4:^ 

oartv  charp^ed  must  have  in«?ti<yated 4^^^ 

f^wenrtnor  fnlselv.  as  to  basis  of  license 4^48 

in  affidavit 4^540 

to  oualifications  as  a  voter 4^A^ 

""^Tntntenfionnl  false  statement  not 4^^^! 

Voter  falselv  swearingr  to  qualifications  as  such 4645 

Witness  need  not  know  that  his  evidence  was  materia!  463Q 

Witness*  testimony  may  be  read  aeainst  him  on  trial  for. .  4K^^ 

When  making  depositions,  etc.,  deemed  complete 4640 

PERSON. 

Attending  before  grand  jury  or  district  court,  mileage. .  5:62^ 

Carrying  dirk,  etc.,  when 4781 

Carrying  or  exhibiting  any  pistol,  etc.,  when 4781 
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PERSON  (Continued). 

Carrying  or  flourishing  sword  or  sword  cane,  when...  4781 

Crimes  against 49^  ^ 

Crimes  committed  by,  out  of  state 45^^ 

Cutting  and  destroying  timber  on  public  lands  of  state  . .  4806 

Defined 4544 

Displaying  trade  marks  not  so  authorized 5000 

Duty  of  private  who  makes  arrest 5249 

Establishing  private  parks,  etc 4843 

Exhibiting  or  flourishing  any  dirk  or  dirk  knife,  when  4781 
Falsely  and  knowingly  claiming  certificate  or  license,  a 

misdemeanor 4742 

Filing  farm  Hen  for  labor  in  county  recorder's  office. . .  51 11 

Filing  trade  marks  in  violation  of  law 49Q9 

Flourishing  any  gun  or  other  deadly  weapon,  where. .  4781 
Found  in  any  house  kept  for  smoking  opium  or  any  prepar- 
ation containing  opium,  etc 4710 

Having  charge  of  canal,  neglect  of  duty 5040 

Having  in  possession  any  fruit  etc 4765 

Holding  themselves  out  as  agent  for  another  when  unau- 
thorized    4684 

Incompetent,  issuing  license  to 4723 

Indecent  exposure  of 4718 

Informed  aerainst   5145-)^^  =^'^ 

Instigating  incapables  to  crime 4*^63 

Liberating «;702 

Other  iniurie*?  to 4915-40^^0 

Other  than  officers  carrving  certain  weaTX)ns 4781 

Other  than  owner  removinn^  skin,  hide  or  pelt  from  carcass 

of  neat  cattle  or  sheen  found  dead 505T 

Or  transnortation  comnanv.  etr..  unloadiner  sheet>  to  be 

moved  tinon  ranre  withotif  firs^  hein«r  inspected Kn7K 

Spllino^  or  p^ivinrr  anv  snintnous  liniiors 4810 

.^li?nnin<r  «:heen  into  sfqte  after  nrorlam.^tion  of  eovernor.  .  i^ofi-^ 
S1nTirrfiteriP<r  anv  head  of  neat  cattle  before  same  is  marked 

or  branded    qoq? 

^iirnTnoned  as  r\  witne<?<;.  nep-tectino^  to  nnnej^r 4R40 

Willfiillv  cansine  or  endeavoring  to  cause  his  name  to  be 

resnstered.  etc 4«;RR 

Whnt    capable  of  crime    4.K6n 

Who  liabl**  to  punishment 4^61 

PERGONAL  PROPERTY. 

Retaking  from. custody  of  officers 4620 

PERSONATION. 

False 4991-4992 

Personating  another  practitioner  4740 

PEST  HOUSE. 

Establishing  and  keeping  in  certain  limits 4728 
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PESTILENCE. 

Prisoner  may  be  removed  on  account  of 5882 

PETITION. 

For  writ  of  liaheas  corpus 574^ 

PETIT  LARCENY. 

Defined 495? 

see  Lnrcruv.  4953- 
PETIT  TREASON. 

AlioHshed 486s 

Mielit  happen,  how    4865 

PHARMACY. 

Prnctice  of  without  authority   473S 

PHYSICIAN. 

Acts  of  while  intoxicated 40T^ 

Mnlnr^ctice  hv  intoxicption    4ni'5 

PhvsiVtans  giving  prescription  for  liquor  to  evade  law. . . .  4812 
PICTURES. 

Exhibiting  indecent  or  obscene 47^8 

PIPES.  -'-^-^n-^-^wrv^ 

In  hiring  gas  or  water 50OS 

PISTOTJ.    '                                    ^  - 

Cnrrving,  exhibiting,  flourishing,  etc.,  where 478T 

PLACARD. 

O^rer  ntiffincr  in  nnv  f»nnfh.  penalty 4580 

PLATT^c:  OT^  PROSTITUTION. 

A^^rnicctnn    of   minnrc    in     4fiQT 

■DT  APTXTP.  OT>Cnr^PTTmn\T  OV  OTrPPT^T  OT^r  nATTHT^.  .  co>1? 

PLA<"INO  ORSTRT^CTIONS  ON  RAILROAD  TR  ACk!  '.  ko'^a 

Plnrinp-  anv  ob<5friiction  on  railroad  track  causing  death. .  f;o?^ 

PLAMTS  DISEASED.  —    "^ 

Having  in  possession 476^ 

PLEA.    ^  '^'     ^' 

At  time  of  arraignment,  how  made 537T 

Defendant  mav  enter,  after  demurrer  overruled c?^.^ 

Different  kinds  of q-^oo 

Drunkenness,  effect  of   4^^0 

Eormer  acoiiittal.  what  is K7a^ 

Eormer  acnuittal.  what  is  not ^-^o^ 

Eormer  feopardv   t^-^QO 

How  put  in  and  its  form t;^oi 

In  cn<5e  of  imneachment.  where  entered j;t7^ 

In<!nnifv.  effect  of   icfio 

Must  be  oral    «;^0T 

Of  defendant,  to  complaint  in  justice's  court 5700 

faih'nsr  to  state    i^fiW 

Of  cornorations  to  indictment    t^Gf^t^ 

Of  guilty    q-^QO 

how  j)uf  in.  and  when  may  be  withdrawn t!^%q2 

of  conviction  on  5137 
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of  accusation  against  officer,  proceedings  on 5391-539^ 

on  arraignment  amounts  to  conviction 5135 

proceedings  on 5716 

to  articles  of  impeachment,  proceedings  on 5174 

upon  court  to  determine  degree 5529 

Of  not  guilty 5390 

puts  what  in  issue 5393 

to  be  entered  on  refusal  to  plead 5398 

what  evidence  may  be  given  under 5394 

Once  in  jeopardy 5397 

Other  than  guilty   5701 

Refusal  to  enter  after  demurrer  overruled 5388 

Requisites  of,  generally 5390 

To  be  stated  to  jury 5448 

When  made 5371 

When  put  in 5380 

Withdrawing 5392 

^LEADING. 

Accessory,  how  indicted 5358 

Construction  of  words  used  in  indictment 5344 

Error  or  mistakes  in 5688 

Form  and  rules  of 5335 

Indictment  or  information  against  several 5356 

form  of 5338 

is  first  by  the  state 5336 

must  be  direct  and  certain 5339 

must  charge  but  one  offense 5341 

what  to  contain 5337 

when  sufficient  5346 

Indictment,  when  insufficient  for  defect  in  form 5347 

In  indictment  or  information  for  forgery 5352 

for  exhibiting  lewd  books 5355 

larceny  or  embezzlement 5354 

IJtel 5351 

nerfury  or  subornation  of  5353 

Of  judgments    5349 

On  part  of  defendant 5370 

Of  private  statutes   5350 

Principal  and  accessory,  distinction  abolished   53^7 

Presumntions  of  law  not  to  be  stated ?.'?48 

Rules  of  in  criminal  actions !^^^^ 

Statements  as,  to  person  iniured   5343 

to  time  when  offense  committed   C742 

When  defendant  indicted  bv  fictitious  name C7jo 

Words  used  in  statute  will  not  be  strictly  pursued ^345 

see  "Acaisafion;  arrest  of  judgfment:  demurrer:  indict- 
ment; information;  postponement;  venue,  etc. 

IS 
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POISON. 

Administering  with  evil  intent  is  an  assault 4S96 

Attempts  to  kill  by  administering  4882 

Definitions  of  poisonous  and  noxious  substances 4882 

Must  be  marked,  records  of,  sold 4738 

Putting  in  food,  medicines  or  water 4916 

POLICE. 

Force  to  preserve  peace  at  public  meetings,  how  ordered    5157 

POLICEMAN.  ^ 

Warrant  of  arrest  directed  to iWag 

POLICY  OF  INSURANCE. 
See  Insurance. 

POLITICAL  MEETING. 

Disturbing 4577 

POLLING  JURY. 

Right,  when  and  how  exercised  5608 

POOR  PERSON. 

Trial  of  how  paid 5370 

POSSE  COMITATUS. 

Refusal  to  join 4664 

POSSESSION. 

Of  diseased^  trees,  etc 4765 

POSTPONEMENT. 

Affidavit  for,  what  to  contain ^41.7 

Exception  to  order  refusing 55ii5 

Of  examination q2«;8-q2;o 

On  trial   5413,  c;704 

discretion  of  court  as  to 541.'^ 

sickness  of  counsel    5413 

Procuring  attendance  of  witness,  not  resident  of  state  as 
grounds  for   5616 

PRACTICE.  ■  ^'^:^ 

Of  denfistrv.  without  authoritv.  penalty 4735 

see  PlradiiifTs,  ^-^21-^-^1:^:  Plea,  53QO-5398. 

PRACTICE  OF  PHARMACY. 

Without  authority   4735 

PRACTICING  MEDICINE  AND  SURGERY. 

Without  a  license   4730 

PRFaNCT.  :  --  -f— iTf-- 

No  maeistrate,  defendant  where  taken    523T 

PREGNANCY.  ^   •  -^-w^-f 

Of  fetnnle  under  sentence  of  death 5557 

PRETTTDTCE. 

Challenge  to  errand  juror  for 5285 

PRETJMTNARY  EXAMINATION. 

Where  and  how  taken S^S^-S^SS 

see  Examination  of  Charge,  section  5255. 
PREAfEDITATION.  '  ~" 

Presence  of,  in  crime  of  murder , 4863 
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iEMISE& 

Forcible  entry  and  detainer  of -^ 4783 

Returning  after  being  removed  by  legal  proceedings...  4784 

Smoking  opium,  etc 47^0 

REPARATION  CONTAINING  OPIUM. 

Bargaining,  bu3ring,  taking  or  accepting,  etc 4709 

DESCRIPTION. 

Negligence  in  compounding,  druggists 4736 

Physicians  giving  for  liquor  to  evade  law 4812 

iESENCE. 

Of  defendant,  required  when  judgment  pronounced 5530 

at  trial    57^5 

iESENT. 

Agreement  to  make,  depending  on  result  of  election 4578 

RESENTING  FALSE  ACCOUNTS. 

To  public  officers  for  payment 4598 

:iESENTING  TO  MEDICAL  BOARD. 

Diploma  of  another  or  forged  identification 4740 

False  or  forjsred  diploma,  a  felony 4740 

^EPRNTMENT.  ^ 

Bench  warrant  issued  on,  by  whom 53x7 

how  served  5319 

Bv  erand  jury,  how  made 5325 

Defined  5.'^02 

Distinguished  from  indictment 5.?02 

Form  of  bench  warrant  issued  on .q.-^iS 

Must  be  twelve  srrand  furors 5314 

Must  be  made  in  manner  nre^rribed  by  statute «;'?2:; 

Must  be  nresented  to  court  and  filed 5.^^15 

Of  indictment,  manner  of «;.'^2«> 

Proceedings  when  defend?inf  is  brousfht  before  majBfistrate  K72n 

When  bench  warrant  must  issue  on 5316 

RESUMPTION. 

Of  innocence    54^1 

Of  intent  from  deliher^te  commiccion  of  unlawful  act. .  .  yicc^ 

Of  law  need  not  He  stj^ted  in  indictment K7A^ 

Of  malice  in  cases  of  libel 4004 

Relative  to  insanity    4560 

RF't't:^NPECJ.  ■     '      -M-nr-.  .^^. ...-., ^ 

Pal<!e.  cee  Palsr  Pretenses,  section  4686. 

R-pT^-T^NTTNa  " 

WitnecQ  from  attendinor  trial    4fi^4 

RF^^TOTTS  CTTASTF  CHARACTFR. 

Meaninp-  of  in  code  relative  to  abduction 468Q 

RTNCTPALS.  "'      ^ 

Tnncrliction  in  cn^se  of  not  nre<!ent  at  commission  of  oflFense  «;2T  r 

Pleading  in  indictment  against 5.-^^7 

Who  are  ,...,...• 456.? 
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PRISON. 

Assisting  to  escape  from 4625 

Carrying  aid  to  escape,   into 4626 

Escape  from   4621-4623 

Grand  jury,  entitled  to  access  to  public 5310 

to  examine  condition  of 5309 

Jurisdiction  of  indictment  of  an  escape  from 5207 

see  State  Prison,  Sees.  5822,  5548. 
PRISON  COMMISSIONERS. 

State  may  employ  convicts  for  what 5827 

PRISONERS. 

Arrested  without  lawful  authority 4660 

Assisting  to  escape 4625 

Bringing  from  state  or  other  prison  before  a  court 5695 

Carrying  things  into  prison  to  aid  in  escaping 4626 

Committed,  by  United  States  courts,  must  be  received ....  5875 

must  be  actually  confined 5874 

Credits,  for  crood  behavior,  how  and  when  allowed 5864 

how  forfeited   ^864 

Deposition  of  witnesses,  who  are 5610 

Escaping  from  other  than  state  prison 462;^ 

Escnpinsr  from  state  prison   462T 

Grand  fury  to  inquire  into  condition  of 530Q 

If  itidp^ment  of  death  not  executed,  to  be  brought  before 

court   :;cto 

Inhumanity  to 4661 

Tudement  of  imnrisonment  in  state  prison q  XiS 

May  be  removed  in  case  of  fire  or  nestilence <;8Ri-c^2 

Not  to  be  received  at  countv  fails  in  civil  process f;886 

Ofl^cer.  delavincr  to  nresent  to  maisristrate 46^0 

permitting:  to  escape 4624 

On  civil  nrocess.  when  not  to  be  received ^886 

Pronerfy,  etc..  taken  from 5847 

Resminc^  from  nistodv 4610 

Temporarv  removal  of  to  be  witness Kfoi 

To  be  classified  in  county  fail 5873 

Upon  whom  sentence  of  death  have  been  passed,  must  be 

kept  in  solitarv  confinement  by  "warden ccio 

A^Tien  mav  be  returned  to  nroper  county j:88o 

"When  may  be  taken  to  fail  in  contiguous  county 5877 

see  Coftvirf^  Sees.  5115-5128. 

Workine  of   5820 

PRIVATE  OAME  RESERVE. 

Tresnassincr  unon 4843 

T^T^J^rs^^jt   "PM^K    ETC. 

T^or  p-ame  or  fish,  trespassing  upon 4R43 

Per'5nn'5  establishing 4843 

PRTVATP  PERSONS. 

Making  arrest   5239 
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PRIVATE  STATUTES. 

How  pleaded   5350 

PRIVILEGED  PUBLICATION. 
See  Publication,  Sees  4902,  4910. 

PRIVILEGE  OF  WITNESS. 

To  a  duel 4893 

PRIZE  FIQHTING. 

Penalty  for  engaging  in  4776 

PROBATE  COURT. 

Appeal  from,  to  district  court 5732 

PROCEEDINGS. 

If  grounds  be  controverted 5799 

Submission  ordered 5387 

see  Judicial  Proceedings 4686,  4668 

PROCESS. 

Disobeying  or  resisting   4676 

Execution  of  legal,  justifies  homicide 4870 

Officer  must  certify  names  of  persons  resisting 5159 

Parties  to  proceeding  for  removal  of  officer  entitied  to 5193 

Power  of  officer  to  overcome  resistance  to  execution  of . .  5158 

Sheriff  not  to  receive  prisoner  on  civil 5886 

When  military  to  be  order  to  aid  in  executing 5160 

Where  both  civil  and  criminal,  issued  for  arrest  of  person  5236 

PROCLAMATION  OF  GOVERNOR. 

Concerning  diseased  sheep^  violation  of,  penalty 5063 

Disobe3ring  of 5165 

Governor  may  declare  county  to  be  in  a  state  of  insurrection  5164 

Governor  may  revoke 5166 

Persons  shipping  sheep  into  state  after 5065 

PROCURER. 

Definition  of '4689 

PROCURING  ABORTION. 

Publication  of  means  to 4720 

PROCURING  FILING  OF  TRADE  MARK. 

By  fraud 4999 

PRODUCT  OF  LABOR. 

Keeping  or  having  in  possession  without  label,  etc.,  thereon    4950 
PROFANITY. 

Disturbing  peace  by 4778 

May  be  punished  by  law  47/8 

Use  of  in  presence  of  women  or  children,  outside  of  town 

or  city 4778 

PROHIBITED. 

Sale  of  liquor  on  general  election  day 4581 

PROHIBITED  ACTS. 

For  which  no  punishment  prescribed,  misdemeanors 4682 

PROMISE  OF  FAVOR. 

To  influence  vote  of  elector 4585 
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PROOF. 

Degree  of,  required  in  perjury 4634 

Of  force  and  penetration  necessary  on  trial  for  rape.  .4912-4913 

Of  insanity 4560 

Of  marriage,  what  is  sufficient   4697 

Of  previous  chaste  character,  may  be  shown  on  trial  for 

abduction    4689 

Of  rape,  when  insufficient 4911 

On  trial  for  bigamy 5460 

Variance  between  indictment  or  information 5395 

What  required  for  common  barratry 4669 

PROPAGATING. 

Fish  or  game,  where 4843 

PROPERTY. 

Conspiracy  to  obtain  by  fraud 4686 

Crimes  against 5039 

Dogs  are 4961 

Fraudulent  concealment  of,  by  debtor 4666 

Fraudulent  concealment,  by  defendant 4667 

Homicide  in  defense  of,  justifiable 4871 

Inventory  of,  taken  in  search  warrant 5797 

Larceny  of  lost 4954 

Listing  for  less  than  its  cash  value   4794 

Of  state,  crimes  against 4785-4805 

Receipts  for,  taken  on  search  warrant 5795 

Receiving  in  false  character 4992 

Refusing  to  give  assessor  list  of 4789 

Stolen,  brought  into  state 4561 

Taken  on  search  warrant,  how  disposed  of 5796 

to  whom  inventory  delivered   5798 

to  whom  restored   5800 

PROPERTY  INSURED. 

Burning 4931 

PROPORTION  OF  STATE. 

Fine 5819 

PROSECUTION. 

Autrefois  convict  and  acquit,  bar  to  in  certain  cases.  .5212-5213 

By  information 5328-5329-5330 

Demurrer  allowed,  bar  to  another 5385 

Discharging  defendant  to  be  witness,  bar  to 5455-5456 

Dismissal  of  action  for  misdemeanor,  bar  to 5678 

of  action  not  a  bar  to  second,  when 5678 

Effect  of  dismissal  of 5673 

For  murder,  may  be  commenced  at  any  time 5214 

Indictment  must  show  that  offense  is  not  barred 5215 

Must  be  had  in  name  of  the  state 5132 

No  person  subject  to  second  for  same  offense 5135 

Of  criminal  actions,  form  of 5132 

Order  of  compromise,  bar  to  another 5671 
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PROSECUTION  (Continued). 

Order  to  set  aside  indictment  no  bar  to  another 5378 

Upon  information  53-7 

What  must  be  by  accusation,  etc 5281 

What  must  be  by  indictment  or  information 5280 

see  Jeopardy,  5135,  5390,  5391. 

PROSECUTING  ATTORNEY. 

Disclosing  fact  of  indictment  fotmd 4678 

Dismissal  of  action  on  application  of 5676 

Duties  of 5482 

Duty  o^  on  inquisition 5554 

when  fugitive  from  justice  arrested 5810 

Duty  to  prosecute  assessor,  when 4795 

Failing  to  attend,  court  may  appoint 5482 

Failing  to  prosecute  assessor,  when 4795 

Failing  to  perform  duty 4851 

Proceedings  for  removal  of 5196 

To  open  prosecution 5448 

Upon  payment  of  fine,  duty  of 5819 

PROSTITUTION. 

Abduction  for  purposes  of  4688 

Places  of,  admission  of  minors  to 4691 

PROVINCE  OF  JURY. 

To  determine  law  and  fact  in  libel 4905 

Provisions  of  sections  4828  and  4829  relating  to  fish  and 

game,  violation  of 4831 

PROVISIONS  OF  DENTAL  LAWa 

Violation  of  4741 

PROVOCATION. 

See  Malice,  Sections  4544,  4862,  4904. 

PUBLIC  ACCOUNTS. 

Falsification  of 4785 

PUBLIC  ADMINISTRATOR. 

Neglect  or  violation  of  duty  by 4658 

PUBLICATION. 

For  not  fighting  a  duel 4891 

Indecent,  advertisement  of 4718 

Injurious,  presumed  or  malicious  4904 

Libelous,  defined 4906 

what  is  sufficient  to  constitute * 4902 

Of  false  report  of  judicial  proceedings 4676 

Of  means  to  procure  abortion 4720 

Of  notice  to  procure  abortion 4721 

Of  official  proceedings,  when  libelous 4908 

Of  sealed  letters 5093 

Privileged  4908 

Proceedings  regarding  indecent 47 18-47 19-4720 

Service  of  notice  of  appeal  by 5569 
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PUBUC  HEALTH. 

Conspiracy  to  commit  acts  injurious  to  .  •  • .  • 4686 

PUBUC  INDECENCY. 

Generally 47^8 

PUBLIC  LANDS  OF  STATE. 

Cutting  timber  on 4806 

PUBUC  MEETINQS. 

See  Meetings 5157 

PUBLIC  MONEYS. 

Defined    47*7 

Officer  refusing  to  pay  over 4786 

Wrongful  use  by  officer 4785 

PUBLIC  NUISANCE. 

Maintaining,  a  4764 

PUBLIC  OFFENSE. 

See  Crimes. 
PUBLIC  OFFICER. 

Embezzlement  and  falsification  of  accounts  of 4785 

Executing  process,  may  command  male  citizen  to  assist, 
when   5158 

Of  county  government,  employing  alien  labor 4857 

Presenting  false  accounts  to,  for  payment 4598 

PUBLIC  RECORDS. 

See  Record,  Sections  4632,  4633,  4628,  4629,  4602,  4652. 

4938,  5574- 

see  Public  Records,  Instruments. 

PUBLIC  ROAD. 

Obstructing 5032 

PUBLISHERS. 

Liability  of 4908 

PUBLISHING  NOTICE  OF  MEANS  TO  PROCURE. 

Abortion 4720 

PUNISHMENT. 

Attempts  to  commit  crime 51 19-5120 

Cannot  exceed  what  statute  fixes. 4550 

Duty  of  court  to  impose 4549 

For  violation  of  Chapter  XVI  Political  Code 4998 

For  procuring  execution  of  innocent  person  by  perjury. .  4644 

For  aggravation,  inquiry   5540 

For  violation  of  election  laws 4579 

For  contempts    4548 

Grounds  for  mitigation  of,  in  embezzlement 4981 

How  determined    455^ 

Mitigation  and  aggravation  of 5540 

Of  accessory 4565 

Of  contempts 5116 

Of  felony   4555 

Of  misdemeanor 4556 

Of  perjury 4642 
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PUNISHMENT  (Continued). 

Of  public  officer  convicted  of  crime 4617 

One  act  punished  by  different  provisions 51 15 

Proof  of  facts  in  mitigation  or  aggravation  of 5540 

Restrictions  on 5121 

Summary  inquiry  for  mitigation  of 5540 

What  persons  are  liable  to 4561 

When  not  prescribed  by  code 4550,  4682 

PURCHASING  BY  OFFICERS. 

Scrip,  etc 4597 

PURSUIT. 

Immediate,  of  offender  to  make  arrest 5243 

PUTTING,  PLACARD. 

In  any  booth  by  officer 4589 

« 

QUESTIONS  OF  FACT. 

See  Issue  of  Fact  5406 

QUIETUDE  OF  NEIGHBORHOOD. 

Distiu-bing 4778 

R 

RAGING. 

On  highways   4757 

RAFTS. 

Burning  or  injuring 5083 

RAILROAD. 

Death  of  person  from  collision  on 4751 

Disttu-bing  peace  of  traveler   5107 

Engineer  neglecting  to  sound  whistle  or  bell 4753 

Intoxication  of  certain  employees  of 4754 

Offenses  against   5107 

Placing  passenger  in  front  of  freight  cars 4755 

Railroad  track,  placing  obstructions  on 5034 

Railroad  track,  placing  obstructions  upon 5035 

Traveler  on  train,  disturbing  peace  of 5107 

Violation  of  duty  by  employees  of 475^ 

RAILROAD  COMPANY. 

Forging  tickets  or  checks  of   4948 

Violation  of  duty  by  employees  of  4756 

see  Corporations. 

RAILROAD  TICKET. 

See  Passage  Tickets 4948 

RAILROAD  TRAIN. 

Jurisdiction  of  crimes  committed  on 5203 

RANGE. 

Driving  stock  from,  by  other  than  owner 5054 

Driving  stock  from,  by  drover 5055 
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RAPE. 

Administering  intoxicating  narcotic  in  drugs^  etc 491 1 

Age  of  consent   4911 

Assault  to  commit  indictment  for   5346 

Assault  to  commit  upon  child  of  tender  years 4^11 

Defendant's  capacity  to  commit,  indictment  for 491 1 

Defined 4911 

Defined  at  common  law 4911 

Female  under  ten  years  of  age  incapable  of  consenting. .  491 1 

Indictment  for,  when  sufficient    491  if  534^ 

Intercourse  with  female  of  unsound  mind  is 491 1 

Penetration  sufficient 4913 

Punishment  for 4914 

Proofs  of 4911 

Resistance  overcome  by  force  or  violence 491 1 

Submission  by  believing  person  to  be  her  husband 491 1 

When  female  is  unconscious  of  the  nature  of  act 491 1 

When  physical  ability  must  be  proved 4912 

READING. 

Indictment  or  information,  effect  of  failure  to 5448 

Law  to  jury  on  argument 5448 

REASONABLE  DOUBT. 

See  Doubt  5451-5452 

RECAPTURE- 

See  Rescue,  Sec.  4619. 

RECEIPT. 

!Ry  officer  taking  money,  etc.,  from  person  arrested 5^94 

P'c  Ise,  for  poll  taxes 4790 

for  poll  taxes,  possessing   4;^9i 

For  property  taken  on  search  warrant ^^q^ 

RFCEIVING. 

Deposits  by  insolvent  bank ,5015 

Removing  or  causing  to  be  removed  from  coimty,  live  stock 

to  evade  taxes  4793 

Sheep  from  prohibited  districts 5063 

Stolen  property 4966-4967 

by  officer 5689 

see  Stolen  Property 4966,  5680,  5603 

RECOMMITMENT. 

Contents  of  order  for 5656 

Of  defendant  after  admission  of  bail 5655 

If  for  failure  to  appear  for  judgment 5658 

If  for  other  cause 5659 

Pursuant  to  order  for,  defendant  may  be  arrested 5657 

RECONSIDERATION. 

Of  verdict,  court  may  direct cco6 

RECORD. 

Adding  names  to  jury  lists 46/,2 

Clerk  to  transmit  to  appellate  court 5574 

Falsifying  jury  lists 4633 
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RECORD  (Continued). 

Falsification  of •  •  •  4628. 

Forgery  of  4937 

Larceny,  mutilation,  etc  of 4628-46^9 

Making  false  entry  49'j8 

Of  action,  what  constitutes 5544 

Offering  false,  in  evidence 4630 

Preparing  false,  for  use  on  trial 4652 

Reiusal  of  ofi&cer  to  surrender  to  successor 4002 

RECORDING. 

Offering  false  or  forged  instruments  for 4630 

Verdict   5509 

must  be  recorded  in  presence  of  jury 5509 

should  be  recorded  before  read 5509 

RECORD  OF  ACTION. 

Roll  of 5544 

What  to  be  entered  -in 5544 

see  Record. 

REFEREE. 

Giving  bribes  to 4612 

Improper  attempts  to  influence 4615 

Misconduct  of ^. .  • . .  4616 

Receiving  bribes    4613 

Receiving  communication  other  than  in  regular  proceeding  4616 

REFUSAL. 

Or  neglect  to  comply  with  orders  of  inspector 4766 

Of  herder  to  give  deputy  inspector  condition  of  sheep 5074 

To  obey  mine  inspector's  requirements 4761 

To  disinfect ;  what  trees   4765 

To  comply  with  order  of  horticultural  inspector 4766 

To  attach  distinct  mark  or  label  to  certain  fruit  shipped, 

etc 4765 

To  aid  officer  to  make  arrest 4664 

To  pay  over  fine  of  forfeiture  of  certain  officers 4788 

REQISTRY  AGENT. 

Duty  of — failing  to  perform,  penalty 45^7 

Willfully  or  curruptly  failing  or  delaying  to  deliver  certi- 
fied copy  of  official  register  and  check  lists  to  judges  of 

election    4587 

permitting  to  register,  not  entitled  to  registration 4587 

REGISTERING  OF  ELECTOR. 

In  a  precinct  not  his  own 4588 

REMEDIES,  CIVIL. 

Merger  of,  in  criminal  prosecutions  4546 

REMITTITUR. 

Of  case  from  appellate  court  5587 

Power  of  appellate  court,  after 5588 

REMOVAL. 

Of  mortgaged  property    4070 
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REMOVAL  FROM  JUSTICE. 

By  summary  proceedings    5197 

For  inhumanity  to  prisoners    4661 

Of  civil  officers,  otherwise  than  by  impeachment 5183 

judgment  on  conviction 5194 

Of  prosecuting  attorney    5196 

see  OiHcers. 

REMOVAL  OF  ACTION. 

Application  for    5400 

when  granted 5401 

Authority  of  court  to  which  removed 5404 

Order  for  5402 

Proceedings  on,  when  defendant  in  custody 5403 

When  may  be  had 5399 

see  Venue,  5399-5400. 

REMOVAL  OF  JUDGMENT. 

Without  ordering  new  trial,  duty  of  ajSpellate  court 5585 

REMOVING. 

Or  destroying  any  supplies,  etc 4583 

REMOVING  RAIL. 

Of  track   5034 

Of  railroad 5035 

REMOVING  SKIN. 

Skin,  pelt,  or  hide,  removing  by  person  other  than  owner 
from  neat  cattle  or  sheep  found  dead 5051 

REPORT.                                                                               .      .    . 
Of  judicial  proceedings,  publishing  false 4676 

REPRESENTATIONS;  FALSE. 

Marrying  under,  penalty 4725 

REPUTATION. 

Of  deceased,  evidence  of 5457 

RESCUE. 

Defined   4619 

From  custody 4619 

May  break  open  doors  to  retake 5254 

Retaking  after   5253 

RESERVOIR. 

Injuring  or  destro3ring    5048 

Taking  water  from 5039 

RES  GESTAE. 

What  constitutes   5457 

RESISTANCE. 

Female  must  offer,  to  attempted  rape 4011 

To  officer  making  arrest   ^37 

To  execution  of  process,  military  force  may  be  ordered  out    5160 
Sheriff,  or  other  public  officer  may  command  male  citizens 

to  assist  in  overcoming,  when S158 

Willful,  to  officers 4662 

see  Lawful  Resistance;  officers. 
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RESOLUTION. 

Altering  draft  of  in  I^slature   4606 

Altering  enrolled  copy  of 46*"' 

RESPONSIBILITY  FOR  CRIME. 

See  Crimes;  intoxication ;  insanity ;  minors. 

RESUBMISSION. 

After  discharge  because  facts  do  not  constitute  offense. .  5469 

Of,  after  dismissal  of  indictment 5323 

after  indictment  set  aside    537^5378 

case  to  grand  jury  after  discharge 5323 

When  demurrer  allowed  5385-S387 

RETIREMENT, 

Of  grand  jury    5296 

RETURN. 

Of  marriage,  neglect  to  make  return,  penalty 4722 

On  death  warrant,  what  must  show • 5562 

REVENUE. 

Making  false  lists  concerning  A^^^ 

Offenses  by  officers  relating  to 47^5 

REWARD. 

Acceptance  of,  by  executive  officer 450o 

Appointment  of  public  office  for 4600 

For  apprehension  of  fugitives   5803-1^814 

For  deputation,   officer  taking    4600 

Offerine,  for  appointment  to  office 4599 

RIGHTS  OF  DEFENDANT, 
^ee  Defendant. 

RIOT. 

Armed  force  to  suppress,  must  obey,  when 5163 

Arrest  of  persons  refusing  to  disperse 5162 

Conduct  of  troops  to  suppress,  armed  for,  to  obey  orders, 

from  whom 51^3 

Defined : 4769 

Definition  at  common  law 47^9 

Distineuished  from  rout 4769 

Justifiable  homicide,   committed   in   repressing 4871 

Magistrate  must  disperse   4775 

Militia  called  out  to  suppress   S160 

Officer  to  certify  names  of  persons  resisting 5159 

Power  of  officer  to  suppress,  must  obey  orders  of  civil 

officer 5163 

Punishment  of 4770 

Suppression  of ^141 

RIVER.  -^.^^-^-.., 

Obstructing,  navigable 4762 

ROAD.  — IFTTWT^  — 

^ee  Highway.  .~ 

RO^^  OVERSEER. 

Enforcing  obedience  to  notice  of 5110 
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ROAD,  PUBLIC 

Obstructing 5^32 

Running  water  across 5^3 

ROBBERY. 

Assault  to  commit 4884 

Defined    4879 

Distinguished  from  larceny,  etc 4953 

Fear  of  injury,  what  sufficient 4880 

Indictment  for,  includes  larceny   4953 

what  must  state 4879 

Jurisdiction  of  indictment  for,  in  certain  cases 5206 

Owner  taking  his  own  property,  not  larceny 4879 

Property  need  not  belong  to  person  from  whom  taken . . .  4879 

Property  removed  from  county  where  taken 5206 

Punishment  of  488? 

What  fear  may  be  an  element  in 4880 

ROLL. 

Judgment,  what  constitutes   5544 

what  to  contain   5544 

ROUT. 

Defined ^771 

Distinguished  from  riots 4769 

see  Unlcnvfiil  assemblv.  4772. 
RUT  K  OF  CONSTRUCTION. 

Indictment  or  information,  words  used  in 5344 

see  Consfrucfion,  Political  Code,  15-16.. 

RUT  PS  OF  PLRADING. 

See  Plradino;,  Sees.  ?33!;-53j;8. 

RUNNTNCx  BRANDING  IRON. 

ITsine 4g57 

RXTVVTVO  WATKR.  '   """^ ' 

Across  public  road,  hipfhway  or  street 5033 

n 

SALK. 

"Rv  defendant  in  an  action  to  defraud 4667 

Fraudulent  bv  debtor   4666 

by  married  person  i;qQ< 

Of  roal.  bav.  etc.,  bv  ton  or  pound 5007 

Of  famished  animals 474Q 

Of  linuor  nrohibited  on  general  election  day 4t;8T 

Penaltv  for  certain  officers  purchasinjsr  at 4507 

^ATOONvS.  ..-.--  — r     *    -J 

Prenuentinor  bv  minors   4604 

Pronrietor  of.  allo\vin.sf  minors  to  frequent 4694 

SANITY.  -«.- . 

See  hsantfy.  Sec.  4560.  • 
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SAVINGS  BANKS. 

Officer  of,  overdrawing  account 5^14 

see  Bank,  5015. 

SAW  LOGS. 

Burning  or  injuring  rafts  of  lumber,  etc 5085 

Larceny  of  49^9 

SCAB  ON  SHEEP. 

Owner  failing  to  report  W72 

SCALES. 

Fraudulent  for  weighing  or  assaying  ores 5008 

SCHEDULE,  FALSE. 

Making  under  revenue  laws   4650 

SCHOOL  FUNDS.  COMMON. 

All  fines,  etc.,  under  Chapter  72  of  Civil  Code  to  be  paid 

into  treasury  for  use  of 5818 

One-half  of  all  fines  under  Chapter  CCXXXIX  of  Penal 

Code,  to  be  paid  into  county  treasury,  to  use  of 5817 

To  receive  one-half  of  fines   5819 

To  receive  one-half  of  fine,  when,  etc 4782 

SCHOOLS. 

School  teachers,   insulting   5106 

School  tnistees,  failure  to  pay  over  money 4799 

SCRIP. 

Penalty  for  certain  officers  dealing  in 4597 

SEALS. 

Defined,    See  Political  Code  ^ 

Forging  of  public  and  corporate 4939 

SEARCH  WARRANT. 

Authentication  must  be  examined  on  oath 5786 

By  whom  served 5790-S70T 

Defined    5783 

Deposition,  what  to  contain 57^7 

Description  of  property 5780 

Form  of  5780 

Form  of,  when  sufficient 5789 

If  grounds  upon  which  warrant  is  issued  are  controverted  570Q 

Maliciously  procuring" 4680 

May  be  issued,  for  what S784 

Officer  must  follow  directions  of 5789 

must  isfive  receipt  for  property  taken 57Q5 

Procuring"  maliciously 4680 

Property  taken,  how  disposed  of  579^ 

when  to  be  restored S8oo 

Return  of 5797 

Time  of  executing 5794 

To  be  returned  by  masristrate  to  district  court 5801 

Upon  what  grounds  may  issue 57^4 

Upon  what  grounds  not  to  issue • 57^5 
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SEARCH  WARRANT  (Continued).  ^ 

Use  of 5723 

When  defendant  may  be  searched  in  presence  of  magistrate  5802 

When  may  be  served  at  night 4793 

When  to  issue  57^ 

Within  what  time  must  be  executed 5794 

SECOND  OFFENSE. 

Person  not  subject  to  second  prosecution  for  offense  for 

which  he  has  been  convicted  or  acquitted 5135 

SECRET. 

Extortion  by  threat  to  expose 4983 

SECRETARY  OF  STATE. 

Fih'ng  trade  mark  with  by  fraud 4999 

SECURITY  FOR  APPEARANCE  OF  DEFENDANT. 

On  postponement  of  examination 5259 

SECURITY  TO  KEEP  THE  PEACE. 

Breach  of,  how  prosecuted 5154 

Effect  of  giving  or  of  refusing  to  give 5149 

Evidence  of  breach  of 5155 

Examination  of  complainant  and  witnesses 5144 

Information  of  threatened  offense   5143 

Must  be  filed  in  clerk's  office. 5151 

Person  committed  for  not  giving,  how  discharged 5150 

Proceedings  on  charge  being  controverted   5146 

Warrant  of  arrest  5145 

When  broken   5153 

When  not  to  be  required 5156 

When  required  5148 

for  assault  in  presence  of  court  5152 

se^  P^ar^,  Sees.  4778,  5157,  4769,  4784,  5148;  Threat- 
ened Offense,  Sec.  5143. 

SEDUCTION. 

Evidence  on  trial  for 5462 

Indictment  for  5346 

Nature  of  offense   4689 

Punishment  of 4690 

SEINE  OR  NET. 

Catching  fish  with 4835 

SELF  DEFENSE. 

Homicide  committed  in,  justifiable 4871 

Law  of  4871 

SELLING.     ^  ^  •  ^-       - 

Certain  diseased  fruit  etc 4765 

Fire  arms  to  Indians 4759 

Goods  by  false  weights  and  measures 5004 

Liquor,  without  license 4808 

to  Indians 4717 

with  or  without  a  license 471^ 

Selling  or  giving  away  to  minors,  cigarettes 47^7 
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SELLING  (Continued). 

Selling  or  giving  any  liquor  on  general  election  day 4681 

Selling  or  keeping  for  sale  oleomargarine  or  butterine  ....  4743 

Spirituous  liquors  to  minors 4716 

SENATE. 

On  impeachment,  must  be  sworn 5175 

To  try  impeachments   5168 

Two- thirds  of,  necessary  to  convict  on  impeachment. .  5176 
SENTENCE. 

Arrai^ment  for   5537 

Defendant  must  be  present  for 5530 

Extent  of  punishment,  how  considered 5540 

For  life,  civilly  dead 5125 

If  defendant  on  bail,  does  not  appear  for 5532 

May  forfeit  bail,  and  bench  \yarrant  be  issued  if  defendant 

does  not  appear 5532 

Of  death    5549 

Punishment  not  to  exceed  what  statute  imposes 4550 

To  be  broufifht  before  court  for 5531 

What  may  be  shown  against mS 

SEPARATE  TRIAU  ^ 

Defendant  jointly  indicted  may  demand  Wqi 

SERVANT  ^^" 

Homicide  in  defense  of 4871 

SERVICE.  ^ 

Of  articles  of  impeachment   5170 

how  made    5 171 

Of  bench  warrant   53I9-553S 

coroner's  warrant 5782 

notice  of  apneal ^ 5560 

notice  of  application  for  bail 5«532 

search  warrant   5790-5792 

subpoena  15  c;o2 

summons  on  corporations  i;68f 

warrant  of  arrest  by  telegraph   52^1 

warrant  of  arrest  in  another  county 5230 

writ  of  habeas  corpus    574 j- 

see  Attenffanee  of  Witnesses,  Compelling,  Sec.  «;^02. 
SETTING  ASIDE  INDICTMENT  OR  INFORMATION. 

Grounds  of  motion  and  when  made ^374 

Obiections,  when  waived   ^^7% 

Order,  no  bar  to  second  prosecution 5378 

When  defendant  has  not  been  held  to  answer 5374 

When  defendant  not  legrallv  committed   5374 

When  tnformation  not  subscribed  by  prosecutingf  attorney  V-^^^ 

When  heard ^^^^ 

^^Hien  on  motion !..!!'.  c;'^74 

When  not  found,  etc.,  as  directed  In  code .......  [  5374 

When  persons  present,  without  right,  during  session  of 
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SETTING  ASIDE  INDICTMENT,  ETC.  Continued). 

grand  jury   5374 

When  witnesses'  names  not  indorsed 5374 

SETTING  FIRE. 

To  wood 4760 

see  Arson,  Sec.  4922. 
SHADE  TREES. 

Injuring    5094 

SHARES  OF  STOCK. 

Frauds  in  subscription  of   5010 

Subject  of  embezzlement   4971 

see  Corporations. 

SHEEP. 

Altering  brand  of 5049 

Allowing  to  be  loaded  on  ferry  boat,  etc.,  without  pruduc- 

tion  of  certificate 5075 

Arrival  of  in  county,  owner  must  notify  dq)uty  inspector  5065 

Crossing  inspection  lines,  duty  of  inspector 5068 

Diseased,  driving  into  state;  proclamation  of  governor, 

violation  of 5063 

Driving  or  herding  across  inspection  line 5066 

Driven  or  herded  into  this  state,  from  any  other  state, 

infected  with  scab,  etc 5069 

Failing  to  dip    5078 

Feloniously  taking 5956 

From  another  state,  failure  to  notify  sheep  inspector. . . .  5067 
Herder,  refusing  to  be  sworn  by  deputy  sheep  inspector  as 

to  condition  of  sheep   5074 

Infected  with  scab  for  fifteen  days,  without  person  in  con- 
trol reporting,  etc 3072 

Receiving  from  a  prohibited  district 5063 

Shipping  into  state  after  proclamation  of  governor 5065 

Stray,  getting  into  band  being  driven— duty  of  person 

driving .' 5077 

State  inspector — false  oath  before,  when  in  performance 

of  duties   4646 

Failure  to  assist 5064 

Taking  from  corral  where  placed  by  permission  of  deputy 

sheep  inspector 5076 

SHERIFF. 

Answerable  for  safe  keeping  of  process 5876 

Collecting  fine  and  neglecting  to  pay  over 4788 

Commitment  to,  for  examination,  form  of c,2fK) 

Duty  of 5822 

when  person  convicted  and  sentenced  in  his  county  to 

imprisonment  in  state  prison 5822 

on  receiving  copy  of  judgment  of  imprisonment 5548 

if  judgment  is  for  death   5548 

to  deliver  prisoner  to  guard  of  state  pris6n,  when 5548 
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b^.^KlFF   (Continued). 

Executing  process,  may  command  male  citizens  to  assist, 

when   5158 

May  command  persons  to  assist  in  overcoming  resistance 

of  process  5158 

Must  hold  prisoner  until  demand  made  for,  by  guard  of 

state  prison    5548 

Papers  served  on  for  prisoner   5883 

Refusing  to  receive  or  arrest  parties  accused  of  crime 4657 

Receiving  fine  or  forfeiture  arising  from  a  judgment,  duty 

of 4788 

Refusing  of,  to  pay  over  fines,  forfeitures  or  costs....     4788 

Suffering  convicts  to  escape 4624 

To  receive  all  persons  duly  committed   5885 

To  summons  special  grand  jury,  when S299 

Warrant  of  arrest  directed  to 5229 

When  not  to  receive  prisoners  5886 

SHOOTING. 

Insulator,  etc 5037 

SICKNESS. 

Of  counsel  as  ground  of  continuance 5413 

Of  juror 5475 

SIGNATURE. 

Defined,  see  Political  Code 

Obtaining  by  extortionate  means 4088 

SLAUGHTERING  CATTLE. 

Any  head  of  neat  cattle  before  same  is  marked  or  branded     5052 
More  than  half  mile  from  house  or  corral cqco 

SMOKING  OPIUM. 

Keeping  resorts  for,  or  selling 4708 

Or  any  preparation  of 4708 

SNOW  SHEDS. 

Burning    5084 

SODOMY. 

See  Crime  Against  Nature 4.70'> 

SOIL.  ^  " 

Carrying  away  from  the  land  of  another C087 

SOLEMNIZING  MARRIAGE. 

Making  false  returns,   penalty    4631 

Without  license   4.724. 

SONGS.  ^ 

Singing  lewd  in  public   4718 

SPECIAL  GRAND  JURY.  ' '     ^ 

Summoning 5207 

see  Grand  Jury,  sections  5301-53 13. 

SPIRITUOUS  LIQUORS. 

Selling  or  giving  away 4810 

STATE. 

Appeals  may  be  taken  by,  when gegg 
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STATE  (Continued). 

Crime  committed  out  of 4561 

when  punishable  in 4561 

Stealing  property  out  of,  and  bringing  into 5208 

Stolen  property  brought  into 4561 

STATE  BOARD  OF  PRISON  COMMISSIONERS. 

May  employ  convicts,  how 5827 

Shall  provide  place  within  walls  of  state  penitentiary  for 

carr)ring  into  execution  death  penalty 5561 

STATE  EVIDENCE. 

Promise  of  acquittal  to  defendant,  effect  of 5454 

see  Giyidencc, 

STATE  INSPECTOR  OF  MINES. 

Authority 4761 

STATE  LEGISLATURE. 

See  Le filature,  Sees.  4606-461 1. 

STATE  LIBRARY. 

Destroying  property  of 4814 

STATE  OFFICERS. 

Keeping  false  accounts '. 4785 

STATE  PENITENTIARY. 

All  books,  etc.,  deemed  public  property 5860 

All  transactions  conducted  in  name  of  warden 5837 

Appointment  of  warden  by  board  of  state  prison  commis- 
sioners    5824 

Appointment  of  physician,  by  whom 5825 

Auditor,  state,  to  draw  warrant  in  favor  of  warden  m- 

nually :;870 

statement  of  warden  to 5840 

Auditinsr  accounts  of  warden,  when  and  by  whom 5833 

Authority  of  board  to  use  convict  labor 58?7 

Bedding  and  clothing  of  convict t,^r,o 

Bills  for  supplies  to  be  examined  by  warden  . . ' t^^^q 

Board  of  state  prison  commissioners,  their  duties «;^-r 

Books,  etc ,  deemed  public  property SlWrj 

Buildings,  etc..  warden  entitled  to  use  of «;R62 

Carrying  writing  or  information  to  or  from  convict 5851 

Certified  copv  of  sentence,  delivery  of r?^/^ 

Chargre  of  misconduct,  loss  of  deduction    «;86; 

CtvH  rijBfhts.  warrant  of  dischargfe  restores tjJV^ 

Clothingf  and  beddingf  of  convict 5?c;o 

Commissioners  state  bo?rd  report  to  warden «;84t 

Conduct,  improper  of  warden 5^28 

Contaeious  disease,  removal  of  prisoner 584 ;^ 

Convict  dischar^.  warden  to  furnish  suit  of  clothes . .  k^a'^ 

escape  of.  reward  mav  be  offered  for  capture 5R?.* 

punTshment  of.  for  resisting"  officer ^843 

Convict  unable  to  labor,  duty  of  physician c;844 

Convict  In  care  of  at  Boise  City 5890 
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STATE  PENITENTIARY  (Continued). 

Convicted  and  sentenced  persons,  duty  of  sheriff 5832 

Criminal  United  States,  warden  shall  receive 5846 

Death  penalty  to  be  carried  into  execution  within  walls  of  5561 

Deduction  lost,  if  misconduct  charged ...  5'S65 

Deduction  of  time  for  good  behavior 5864 

Delivery  of  certified  copy  of  sentence  to  warden 5853 

Deputy  to  perform  duties  of  warden,  when  ofl&ce  vacai^t. .  5859 

Discharge  of  convict,  warden  to  furnish  suit  of  clothes. .  5848 

Disease,  contagious,  removal  of  prisoner 5845 

Duty  of  physician  to  prescribe  for  convict 5844 

Duties  of  warden,  etc 5836 

Duty  of  sheriff;  when  person  convicted  and  sentenced. .  •  5822 

Each  prisoner  to  occupy  separate  cell  if  cells  sufficient. .  5849 

Employees  of  penitentiary,  yearly  salaries  of   5835 

Escape  of  convict,  reward  may  be  offered  for  capture. .  5854 

Examine  witnesses,  board  may 5829 

Expenditures  of  penitentiary,  how  paid 5857 

Expiration  of  sentence,  warrant  of  discharge 5867 

Expenses,  how  paid 5857 

First  Monday  of  December,  annually,  board  shall  audit 

accounts    5833 

Furnishing  penitentiary  with  provisions,  etc 5838 

General  support  of  penitentiary,  per  capita  allowance 5842 

Good  behavior,  deduction  of  time 5864 

Improper  conduct  of  warden 5828 

Journal  of  all  proceedings  shall  be  kept  by  warden 5832 

Labor,  unable,  duty  of  physician  5844 

Liquors,  spirituous,  not  to  be  brought  into  or  upon  prem- 
ises except  by  direction  of  physician 5856 

Members  of  board  to  be  admitted  to  any  part  of  peniten- 
tiary    5830 

May  use  convict  labor,  authority 5827 

Meetings  of  board  of  prison  commissioners 5826 

Officers  exempt  from  military  and  jury  duty 5858 

Officers  of  penitentiary,  who  are 5823 

Office  of  warden  vacant,  deputy  to  perform  his  duties  . . .  5859 

Per  capita  allowance  general  support  of  penitentiary 5842 

Person  convicted  and  sentenced,  duty  of  sheriff 5822 

Pestilence  or  contagious  disease,  removal  of  prisoner..  5845 

Physician  appointed  by  whom 5825 

Prison  commissioners,  board  "of,  when  shall  meet 5816 

their  duties  5821 

Prisoners,  purchase  of  books  for i 5868 

Proceedings,  warden  to  keep  journal  of 5832 

Property  of  convict,  warden  to  take  charge  of 5847 

Provisions,  furnishing  penitentiary  with 5838 

Punishment  of  convict  for  resisting  officer 5843 

T'^'-^hase  of  book«  ^-^  ctate  prisoners  . .  .i 5868 
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STATE  PENITENTIARY  (ConHnued). 

Record  of  all  infractions  of  rules  to  be  kept  by  warden. .  5861 

Report,  to  state  board  of  prison  commissioners  by  warden  5841 

warden  must  report  monthly  to  board 5863 

of  warden  as  to  purchases,  and  effect  on  moral  conduct 

of  prisoners    5869 

Resisting  officer  by  convict,  punishment  for 5843 

Rewards,  how  paid  5855 

Rules  for  penitentiary,  by  whom  made 5831 

Rules  for  admission  of  visitors   5834 

Salary  of  employees,  yearly 5835 

Sentence,  certified  copy,  delivery  of 5853 

Sentences,  separate 5866 

Sheriff,  duty  of  when  person  convicted  and  sentenced . .  5822 
Spirituous  liquors  not  to  be  brought  into  or  upon  premises 

except  by  direction  of  prison  physician 5856 

Statement  to  auditor  by  warden 5840 

State  board  of  prison  commissioners,  report  of  warden. .  5841 

State  prison  commissioners,  board  of,  their  duties 5821 

State  prisoners,  purchase  of  books  for 5868 

Support  of  penitentiary,  per  capita  allowance 5842 

To  examine  witnesses  5829 

Visitors,  rules  for  admission  of 5834 

Warden,  appointment  of  by  board  of  state  prison  commis- 
sioners     5824 

duties  of   5836 

entitled  to  use  of  buildings,  etc 5862 

improper  conduct  of 5828 

to  conduct  all  transactions  in  his  name 5837 

to  examine  bill  of  supplies 5839 

to  furnish  suit  of  clothes  when  discharged 5848 

to  keep  journal  of  all  proceedings 5832 

to  report  purchases  of  books,  etc.,  and  effect  on  conduct 

and  morals  of  prisoners   5869 

to  report  monthly  to  board 5863 

to  take  charge  of  property  of  convicts   5847 

Warrant  each  year,  to  be  drawn  by  auditor  in  favor  of 

warden    '. 5870 

Warrant  of  discharge,  at  expiration  of  sentence 5867 

restores  prisoner  to  civil  rights 5867 

Witnesses  may  be  examined  by  board 5829 

Writing  or  information,  carrying  to  convict  or  from 5851 

Who  may  visit  penitentiary    5852 

Yearly  salaries  of  employees   5835 

STATE  PRISON. 

Attempt  to  escape  from   4622 

Escape    from    4621 

Expense  of  trial  of  escapes  from 4627 

Temporary  removal  of  prisoner  to  be  witness 5508 
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STATE  PRISON  (Continued). 

United  States  prisoners  may  be  received  at 5846 

see  Crimes;  board  of  state  prison  commissioners. 

Warden  to  purchase  books  for  state  prisoners 5868 

Working  of  prisoners    5820 

STATE  PROPORTION. 

Of  fines 5819 

STATUTES. 

Private,  how  pleaded   •  • .  •     535*^ 

Provisions  of,  as  to  mode  of  trial  to  be  followed  strictly     5448 
STATEMENT. 

False,  making  by  agent 4997 

Corporation  neglecting  or  refusing  to  file 5025 

STAY  OF  EXECUTION. 

Certificate  of  probable  cause,  when  filed  acts  as 5571 

STAY  OF  PROCEEDINQS. 

Certificate  of,  probable  cause  operates  as 5571 

Pending  examination  on  commission 5^^^ 

When  doubt  arises  as  to  sanity  of  defendant 5664 

STEAL. 

See  Larceny,  4953,  et  seq. 
STEAM  BOILERS  AND  ENGINES. 

Accident  from,  negligent  use,  causing  death 4750 

STEERS. 

Altering  brand  5049 

STOCKHOLDERS. 

See  Corporations. 
STOCK,  LIVE. 

Branding  with  running  iron   4957 

Driving  from  range  by  drover   5055 

from  range  by  other  than  owner 5^54 

Running  at  large  in  village 51 14 

STOCK  RAISERS. 

Keeping  description  of  slaughtered  cattle 5058 

STOLEN  PROPER'!  Y. 

Brought  into  state    4561 

Buying  or  receiving   4966 

Disposal  of   5689-569:^ 

Indictment  for  receiving,  name  of  thief  need  not  be  stated     4966 

Indictment   for  receiving    534^ 

Jurisdiction,  where  brought  from  another  state 5208 

Possession  of,  as  evidence 5437 

Removed  from  county,  where  taken 5206 

Receiving  is  a  distinct  offense 4966 

Retaking  of.  bv  owner,  no  offense 4665 

STONE. 

Carrying  away  from  the  land  of  another 5089 

STRAY  SHEEP. 

Getting  into  herd,  duty  of  person  in  charge 5077 
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STREAM. 

Obstructing  navigable 47^2 

Of  lake,  propagating  fish  in  ^3 

Of  water,  improved,  obstructing 5047 

STREET  CAR  TRACK. 

Placing  obstruction  on  5^34 

STREET,  PUBLIC. 

Obstructing 5032 

Running  water  across 5033 

SUBORNATION  OF  PERJURY. 

See  Perjury  4^34 

When    4647 

SUBPOENA. 

Coroner  may  issue  for  witnesses 5775 

Defined,  and  who  may  issue 5592 

Disobedience  to  559^ 

Form  of  u 5593 

Issuing  of 5730 

Serving  of 5594 

Who  must  issue 5261 

SUBSCRIPTION. 

To  articles  of  corporation,  see  Corporation. 

SUCCESSOR. 

Refusal  of  public  officer  to  surrender  record  to 4602 

SUFFRAGE. 

Hindering  elector  in  exercise  of  right  of 4576 

see  Crimes  Against  the  Elective  Franchise,  Sees.  4566- 

4592. 

SUIT. 

Conspiracy  to  maintain 4685 

SUMMARY  PROCEEDINGS. 

Removad  of  officer  by 5197 

SUMMONS. 

Against  corporations    5679 

Form  of 5680 

Of  legislature,  refusing  to  obey 4610 

Service  of « 5681 

SUPERINTENDENT. 

Of  private  corporation,  employing  alien  labor 4857 

Of  canal,  neglect  of  duty 5040 

SUPPLIES  OF  ELECTION. 

Destroying   4583 

SUPPRESSION. 

Certificate  of  nomination   4582 

SUPPRESSION  OF  RIOTS. 

Proceedings 5161-5166 

SURETIES. 

Judgment  against,  execution  must  issue 5739 

On  bail  bond,  liability  of ^6%^ 
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SURGERY  AND  MEDICINE. 

Practicing  without  a  license   4739 

SURRENDER  OF  DEFENDANT. 

By  bail,  how  made 5^49 

Defendant  may  be  arrested  for  the  purpose  of 5650 

Money  to  be  refunded  on 5^5^ 

SUSPENSION. 

Of  execution 555-2 

Of  officers  by  court  of  impeachment S^Si 

SWEARING. 

Falsely  to  basis  of  license 4648 

Profane,  disturbing  peace  by 477^ 

SWITCH  TENDER. 

Violation  of  duty  by 475^ 

T 

TAKING. 

Taking  up  and  disposing  of  estrays 5061 

Taking  any  buffalo,  bison,  etc.,  4837-4838-4839-4840-4841. 

TAMPERING. 

With  railroad  bed   5034 

TAX  COLLECTOR. 

Refusing  to  give  names  of  employees  to 4792 

TAXES. 

Blank  for  license,  unlawfully  having 4791 

Delivering  false  receipt  for  poll  and  license 479^ 

Having  in  possession  false  receipts  for  poll,  and  licenses  4791 

TEACHER. 

Of  school,  insulting 5106 

TEARING. 

Down  cards  of  instructions  to  electors 4583 

Up  railroad  track ; 5034 

Up  or  removing  or  misplacing  any  rail 5^34 

TELEGRAPH. 

Altering  messages  5102  ^ 

Arrest  by 5251  ^ 

Certified  copy  of  warrant  served  by 5252 

Clandestinely,  learning  contents  of  message 5100  v 

Disclosing  contents  of  message 5101  ' 

Forgery  of  messages 4941  ^ 

Injury  to  line : 5038 

Opening  sealed  messages 5103  i 

Operator,  etc.,  using  information  from  messages 5099  *^ 

Postponement  of  message  out  of  regular  order 5098*^ 

Telegraph  poles,  cutting  down 5037  • 

wire,  cutting  or  breaking,  etc 5097 » 


• 


• 


586  INDBX 

TELLER. 

Of  insolvent  banks  receiving  deposits 5^^5 

Of  savings  banks,  overdrawing 5014 

TENANT. 

Guilty  of  embezzlement,  when 4975 

TERM  OF  IMPRISONMENT, 

Telephone  poles,  cutting  down 5037 

See  Imprisonment,   Sees.   5136,   5124-5125,   5127,   5548, 
5549,  5542,  51 17,  5128,  5126,  5122,  5542,  5549. 

TESTIMONY. 

In  rebuttal,  when  to  be  offered 5446 

Manner  of  taking  at  coroner's  inquest 577S 

Of  accomplice,  uncorroborated 5464 

Of  accomplice,  when  sufficient 5464 

Of  witness,  what  he  does  not  know  to  be  true 4641 

Statement  of,  to  be  transmitted  to  governor 5550 

Witness  need  not  know  to  be  material  to  constitute  perjury  4639 
See  Evidence,  witness. 

THREATENED  OFFENSE. 

Examination  of  complainant  and  witness 5144 

Information  of 5143 

Just  reason  to  fear   5147 

Person  complained  of,  when  to  be  discharged 5147 

Proceedings  on  charge  being  controverted    5146 

Security  to  keep  the  peace,  when  required 5148 

When  commission  of  feared,  warrant  of  arrest  to  issue  5145 

THREATENING  LETTERS. 

Sending 5105 

with  intent  to  commit  extortion 4989 

What  constitutes 4989 

THREATS. 

Confessions  obtained  by,   how   far  admissible    5457 

Evidence  of 5457 

Influencing  elector  by   4576 

To  induce  commission  of  crime,  disproves  intent 4560 

To  influence  juror  or  referee 4615 

To  discharge  from  employment,    to    influence    vote    of 

elector 4585 

To  enforce  payment  of  debt,  etc.,  to  influence  vote  of  elector  4585 

To  withdraw  custom  or  trade 4585 

Using  with  intent  to  extort  money 4989-4990 

What  may  constitute  extortion    4985 

see  Duress,  Sec.  4560. 

TIMBER. 

Injuring  or  destroying 5087 

TIME. 

Precise  time  of  committing  offense  need  not  be  stated  in 

indictment 5342 
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TITLE. 

Abstract  of,  engaging  in  making  without  filing  bond..      511.^ 

Claim  of,  defense  to  embezzlement   4979 

Of  action,  indictment  or  information 5337 

TO  CONVICT  OF  JJMBEZZLEMENT. 

Proof  required  497^ 

TOLL  BRIDGE& 

See  Bridges,  Roads  and  Highways,  Pol.  Code. 

TOLL  GATES. 

Injury  to    5029 

TON. 

Of  hay,  coal,  etc.,  to  be  full  weight 5007 

TONS. 

Weight  by 50^7 

TOOLS. 

Having  burglarious 493^ 

Having  counterfeiting 4947 

With  intent  to  assault   49^1 

TRADE  MARKS. 

Counterfeiting 495^ 

Definition  of  ''Counterfeited"    495^ 

Defined 4952 

Filing  in  violation  of  law 4999 

Imitating 495^ 

Procuring  filing  by  fraud 4999 

Selling  goods  bearing  counterfeited   4950 

TRADE  OR  CUSTOM. 

Threats  to  withdraw  4585 

TRANSCRIPT  ON  APPEAL. 

Includes  what 5574 

TRANSMISSION. 

Of  papers  on  removal  of  action 5404 

TRANSPORTATION. 

Company,  etc.,  unloading  sheep  to  be  driven  upon  range, 

etc.,  without  certificate  of  health  from  inspector 5068 

Of  diseased  trees 4765 

Of  sheep  without  certificate  from  deputy  inspector 5075 

TRAPPING. 

And  ensnaring  bison  or  buffalo 4837 

TRAVELER. 

Disturbing  peace  of,  on  railroad  train 5107 

TREASURER. 

City  or  town,  violating  duty  relating  to  bonds,  ,etc 4801 

County,  failing  to  apply  funds  as  derived  from  sale  of 

bonds 4800 

Must  satisfy  judgment  for  fine  when 5819 

State  or  county,  violating  revenue  law 4785 

TREASURY  OF  COUNTY. 

Counsel  for  poor  person  to  be  paid  out  of,  when 5370 
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TREASURY  OP  COUNTY  (Continued). 

Fines  must  be  paid  into 5^19 

One-half  of  all  fines  under  this  code,  relating  to  buffalo 

and  bison,  to  be  paid  into,  to  use  of  conunon  school  fund  5817 

TREES. 

Cutting 5087 

Having    in  possession,   infested  with  injurious    insects, 

germs  or  fimg^s,  etc ' 47^5 

Refusing  to  destroy 47^5 

TRESPASS. 

Trespass   5^7 

TRIAL. 

Affidavit  for  continuance 54^3 

Argument,  order  of 5448 

when  to  be  made,  power  of  court  to  limit 544^  545^ 

Charging  juries  upon  questions  of  fact 5448 

Charging  jury   5479 

Clerk  to  prepare  calendar 5410 

Court,  may  advise  jury  to  acquit 5470 

to  decide  questions  of  law  arising  during 5476,  547^ 

Defendant  entitled  to  speedy  and  public 5134 

Jury,  permitted  to  separate 5473 

to  be  admonished   5474 

Knowledge  of  juror  to  be  declared 5472 

Mode  of   5406 

Must  be  under  indictment  or  information 5280 

Number  of  counsel  who  may  argue  on 5450 

Of  challenge  for  actual  bias,  instructions 5443 

Of  escapes  from  state  prison,  expense  of 4627 

Of  impeachment    5168 

Of  officers,  by  accusation 5281 

Oral  instructions 5448 

Order  of 5448 

introducing  evidence   5448 

Personal  attendance  of  defendant 5705 

Postponement  of 54i3f  57^4 

discretionary  5413 

sickness  of  counsel 5413 

Preparing  forged  instruments  for  use  upon 4652 

Presumption  of  innocence 5451 

Preventing  attendance  of  witness  upon 4654 

Reading  indictment  or  information   5448 

Reasonable  doubt  as  to  degree  of  guilt 5432 

Right  of  public,  not  infringed  by  excluding  certain  jurors 

from  court  rooms   5134 

Rules  of  evidence  on   f 5457 

Separate 5453 

Statutory  provisions  r^arding,  to  be  followed 5448 

Uncorroborated  tesstimony  of  accomplice  not  sufficient  to 
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TRIAL  (Continued). 

convict 5464 

View  of  premises  by  jury,  how  conducted 5471 

When  order  of,  may  be  departed  from 5449 

When  presence  of  defendant  necessary  on 5408 

see  Evidence;  Examination;  Jeopardy. 

TRIAL  BY  JURY. 
See  Jury. 

TRIERS. 

How  appointed 5438 

Of  challenges 5437 

Oath  of 5439 

Verdict  of,  on  challenge,  tor  actual  bias 5444 

TROOPS,  MILITIA.  T  ^  P 

To  be  ordered  out  to  suppress  riots 5160 

To  obey  whose  orders   5163 

TRUSTEES. 

Offering  bribe  to  member  of  board  of 4675 

Of  school,  failure  to  pay  over  money 4799 

Of  schools,  fraudulently  failing  to  pay  certain  moneys  into  4799 

When  guilty  of  embezzlement 4974 

TRUTH. 

May  be  given  in  evidence  in  libel 4905 

V 

UMPIRE. 

See  Arbitration,  Referee,  4612,  4615,  4616. 

UNDERTAKINCx. 

Form  of 5641 

Of  bail,  forfeiture 5652 

Of  witness  to  appear   5597 

on  appeal 5734 

On  admission  to  bail,  form  of 5^34 

linhilitv  of  sureties  on    5^34 

To  be  filed  in  clerk's  office 5151 

To  be  prosecuted,  when  and  how 5154 

See  Sernritv  for  Appearance  of  Defendant,  Sec.  5259. 

UNTTKD  v^TATRS. 

Defacing-  nroclamntion  or  notification  of 50OT 

UNTTRD  5^TATES  MARSHAL. 

Mpv  cnrrv  certain  arms,  when  and  where 4*781 

UNI  \WFTTT.  ACRKRMENT. 

With  employer 4858 

UNI  \^^T^TTT.  ASSKMBLY. 

Defined 4772 

DistiniTuished  from  riot   47^ 

ATagistrate  refisincr  or  necrlectine  to  disperse. ^775? 

Punishment  of 477*^ 

Remainingr  at.  after  warning  to  disperse _  4774 

see  Riot;  Rout  ^ 
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UNLAWFUL  BALLOTS. 

Deposited,  penalty   4592 

UNLAWFUL  TO  SELL  OR  GIVE  AWAY  CIGARETTES. 

Unlawful  for  any  person  to  sell  or  give  away  cigarettes  to 

any  person  under  age  of  21  years 4767 

UNNECESSARY  RESTRAINT. 

See  Imprisonment,  Sees.  51 17,  5549,  5136,  5124,  5125, 
5127,  5548,  5128,  5126,  5122,  5542,  5136,  5548,  5I28. 
UNSOUND  MIND.. 

See  Insanity, 
USING. 

Names  of  certain  persons  not  being  authorized 5001 

Name  or  seal  of  person  or  association  without  authority     5001 

Sheep  corral,  property  of  another  without  consent  of  owner    5073 
USURPATION. 

Of  public  office 4601 

V 

VAGRANT. 

Who  are,  and  punishment  of 4852 

VALUE. 

Cash,  assessor  listing  property  for  less 4794 

Of  dogs  as  property 4961 

Of  property  to  fix  degrees  of  larceny 4956 

VARIANCE. 

Acquittal  on  ground  of   5395 

Acquittal  on  ground  of,  when  a  bar 5135 

Between  indictment  or  information  and  proof 5395 

Detaining  defendant  after  acquittal  on  groimd  of 5510 

In  indictment  and  proof    5395 

Verdict,  when  defendant  acquitted  on  ground  of C4Q7 

VENIRE. 

Defacing  or  adding  names  to  list  of  jurors 4632 

see  Panel, 

VENUE. 

Affidavit  for  change  of 5702 

Application  for  change  of,  sufficiency  of  affidavit 5400 

for  change  of 54cx> 

when  made  and  grounds  of 5399 

when  granted   5401 

Authority  of  court  to  which  cause  removed 5404 

Bias  or  prejudice  of  justice  of  jjeace,  when  ground  for 

change  of   5702 

Change  of,  affidavit   for    5400 

Change  of,  arraignment  after 5404 

when  may  be  had c^gg 

Discretion  of  court  as  to  change  of 5400 

Order  for  change  of 5402 

Prejudice  of  community,  when  ground  for  change  of . . . ,  5702 

Proceedings  on  change  of 5403 
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VENUE  (Continued). 

Trial,  for  embezzlement  of  goods  removed  from  county . .  5206 

for  extortion  by  sending  threatening  letter    4989 

Statement  of,  in  indictment  or  information 534^ 

in  indictment  or  information   534^ 

When  granted,  in  justice's  court 5702 

papers  to  be  transmitted   5703 

When  offense  is  commenced  out  of  state 5^99 

VERDICT. 

Appearance  of  defendant  at  rendering  of 5494 

As  to  some  defendants   5505>  57^3 

Attempt  to  influence  a  juror  in  giving 4615 

Contrary  to  evidence,  ground  for  new  trial 55^2 

Failure  to  call  names  of  jury    5493 

Failure  to  record,  in  presence  of 55^9 

Five-sixths  may  render,   in  what  cases    54^^^ 

General 5497 

How  recorded 5500 

In  misdemeanor  cases,  five-sixths  may  convict S407 

In  assault  with  deadly  weapon,  must  find  what *  4898 

Informal    55^6 

when  sufficient 5507 

Instruction,  as  to  form  of 549^ 

Irregularity  in  receiving   5688 

Judgment  on  special 550^ 

Juror  may  dissent  from,  when 55o8 

Juror,  may  find  defendant  guilty  of  lesser  offense 5504 

to  find  degree  of  crime 5503 

Rfay  he  amended  before  jury  discharged 55o6 

May  be  general  or  special 549^ 

No  conviction   unless  by    5^37 

Of  acquittal,  defendant  to  be  discharged SS^^ 

on  ground  of  insanity,  proceedings  on 5512 

what  amounts  to .  5497 

Of  coroner's  jury 5777 

Of  guilty  generally,  effect  of 5497 

Of  jury,  need  not  si>ecify  degree  of  arson,  when 4928 

Of  lesser  offense  or  attempt 5504 

Of  triers  on  verdict  for  actual  bias .• 5444 

On  question  of  insanity   5666 

Polling  the  jury 55o8 

Proceedings  setting  aside  defective,  no  bar  to  another  ....  5135 

Proceedings  on  genernl  or  special 5c;i  i 

Promise  to  give  a  certain 4(616 

Recordine    5500 

Recorded  before  being  read 5509 

Rendered  in  absence  of  defendant 54Q4 

Return  of  jury 5493 

Should  l:)e  read  before  recorded    55^9 
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VERDICT  (Continued).  .        -   >  . 

Should  state  degree  of  murder 4863 

Special 5498 

court  may  direct  jury  to  find 5496 

form  of 5500 

how  rendered   5499 

Taking,  manner  of   5495 

Use  of  improper  means  to  jury 5522 

When  court  may  direct  reconsideration  of 5506 

When  judgement  may  be  given  on  informal 5507 

When  special  defective 5502 

VESSEL. 

Jurisdiction  of  offense  committed  on 5203 

Setting  adrift 5085 

VIEWING  PREMISES. 

By  jury 5471 

When  and  how  conducted 5472 

VINEGAR. 

To  prevent  the  adulteration  of 4744 

VIOr.ATION  OF. 

Chapter  XVII 5057 

Provisions  of  Chapter  XVTL,  conversion  of  cstrays 5060 

Provisions  of  Sees.  686  or  6S7 5058 

Chapter  22,  Pol.  Code,  Punishment  for 4998 

Chapter  XV.  of  the  Pol.  Code 4741 

Provisions  of  Chapter  XV.  of  the  Pol.  Code  relating  to 

vinegar 4744 

Instruction  of  mine  inspector 4761 

Section  1514  of  Pol.  Code 4813 

Provisions  of  certain  irrigation  laws 5026 

Chapter  CCXIX,  relating  to  employment  of  aliens 48«;4 

Chanter  CCXXI  of  Penal  Code 5068 

Dental  laws 474X 

Sees.  4S22-4823-4824,  relating  to  game 482^ 

55ecs.  4828.  482Q,  relating  to  ^ame 4831 

5?ec.  T5;t4,  Political  Code,  relating  to  liquor 4813 

v^ec.  6-^8.  6?o  or  640  of  Political  Code 4860 

Sec.  707  of  Political  Code 5070 

4832,  483?.  relating  to  saw  dust  and  fishways 4834 

statute,  relating  to  the  storage  of  grain 4098 

Sees.  5005.  relating  to  unlawful  agreements  48^0 

VIOTENCR.  '  - -.^     * 

Officer  mav  use  what  in  making  arrest 4661 

VITRIOt.  i-^-^p-- 

Throwinfr  upon  nerson  of  another   aPoo 

VOI T  A^T  A  R  Y  ^TANSLAUOHTER.  

S^p  Movslmi(Thfer.  Sees.  4866-4867. 

^OlE.  - - 

Alteration  of.  by  election  officer 45yy 
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VOTE  (Continued). 

Deceiving  elector  who  cannot  read 457^ 

Illegal  attempt  45^^ 

Illegal  voting 45^ 

Influencing  elector  to  vote 457^ 

Of  elector,  promise  of  favor  to  influence 4583 

Offering  bribe  to  executive  officer  for 4593 

Of  member  of  legislature,  offering  reward  for 4609 

offering  bribe  to  procure 4608 

Person  not  entitled  to,  cannot  be  convicted  of  illegal  voting 

when   4568 

Procuring  another  to  vote  illegally 4570 

Voting  twice  at  election,  not  criminal,  when 4568 

see  Election 

VOTER. 

See  Electors. 

VOTING  BOOTH, 

Officer  putting  any  placard   45180 

VOUCHER. 
See  Claim. 

VULGARITY.  •       ' 

Disturbing  peace  by mw. . • . . ^^^ww%^«w^4m ^^^^    4^1*/^ 


WAGER. 

Betting  on  election ^  4j;78 

when  within  the  statute 4578 

Upon  result  of  election 45/8 

see  Betting,  4578. 
WAIVER.  ^  -..^^-.^.--^ 

On  motion  to  set  aside  indictment  or  information 5374 

WANTONLY  WASTING. 

Waters  of  stream  used  for  irrigation  «;o46 

WARDEN.        ^  -r^     ^ 

DeDutv.  entitled  to  one-half  of  fine,  when 5819 

Dutv  of  at  exeaition  of  death  sentence ^ 5t;6T 

after  exemtinn  nf  death  sentence .«;^6t 

on  receivings  notice  from  sheriff 5822 

Mii«!t  execute  ludornent  of  death,  when j>^^Q 

To  pnve  rerpint  throiip^h  siiard  for  prisoner Vc/f^ 

To  m?»trp  r^fiirn  on  d^ath  warrant,  when cc^-?' 

To  niirrh?>«!e  hoolc*?  for  state  prisoners   t;R6S 

Wi>rr^nt  of  dpath  sh^ll  he  dtrerfed  to crcr/fo 

Wnrdpn  to  malce  return  on,  when ^^^2 

WARRANT.  CORONER'S. 

T^orm  of  t^»^j 

Cat^nVp   of ^-T^S 

^rti^n  fo  ic^iie ^tRo 

Affidavit,  sufficient,  when ^ ^222 


WARRANT  OF  ARREST  (ConHnued). 

Arrest,  made  with 5^44 

made  without 5350 

^      Commitment  for  examination  made  by  indorsefnent, . . .  5260 

Defendant  to  be  taken  before  magistrate  without  delay  5232 

Deposition,  what  to  contain 5223 

Duty  of  officer  executing 5235 

Examination  of  complainant  and  witnesses  on  informatioa  5222 

For  fugitive  from  justice 5805 

Form  of 52^,  5298 

Issued  on  application  for  writ  of  habeas  corpus '  5764 

Must  issue,  when  commission  of  offense  feared 5145 

when  offense  has  been  committed 5224 

Must  specify  what $2:^ 

Must  state  what,  when  offense  is  triable  elsewhere 5234 

Of  arrest  of  fugitives  from  justice j 58^1 

Proceedings  when  defendant  taken  before  magistrate  odier. 

than  the  one  issuing . .  5233- 

Procuring  maliciously 4^0 

Service  by  telegraph,  how  authorized 5251 

To  be  directed  to  and  executed  by  peace  offipcr 5227 

To  what  peace  officer  directed 1 5229 

When  and  how  executed  in  another  county 5230 

When  arrest  may  be  made  without  5^38 

When  must  issue,  on  complaint  of 5698 

Warrant  to  accompany  all  papers 5231 

WARRANT  OF  DEATH. 

Shall  he  directed  to  warden ^549 

WARRANTS. 

Foffrerv  of  ctate  or  county - .  ^  ,  4937' 

WARRANT,  SEARCH. 

See  Search  Warrant 5783 

WASTING. 

Waters  used  for  irrigation   5046 

Waters  of  streams  used  for  irrigation. •'046 

iVA'T^FR.                           ,                                     ■   ^-  •    -  .         .  ,^^ 

"T^ivprtine  from  ditch  or  channel 5043 

Refusing-  willfully  to  deliver  water,  etc.,  from  irrigation 

canal    5040 

Running  across  public  road*  highway  or  street 503.^ 

Stealing 4968 

^^rpJim  improved,  obstructing,  any 5^47 

Taking  from  ditch  without  authority 503g 

Used  for  irrigation,  wasting 5046 

Way.  obstructing  overflow  gauge  of 5041 

Willfully  poisoning   •  4916 

WATER  CORPORATIONS. 

P  -^'^«^  or  controlling  distribution  of 5023 
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WATER  PIPES. 

Injuring  or  obstructing 5^95 

WAYS,  PRIVATE. 

Injuring 5028 

WEAPON,  DEADLY. 

See  Deadly  Weapon,  4921  et  seq. 
WEIGHT. 

To  the  ton  in  selling,  etc 5^7 

see  False  Weights,  5003  et  seq. 
WEIGHTS  AND  MEASURES. 

False,  selling  jgoods  by  50^4 

•WHEN. 

Defendant  to  be  discharged •. 57^8 

WHERE  COUNTIES  JOINED  FOR  JUDJCJAL  PUR- 
POSES. 

Where  expenses  of  trial  paid 549^ 

WHIPPING. 

Or  ill  using  any  animal  crtidly 5083 

WIFE. 

See  Husband  and  Wife;  Marfied  Women. 

WILLFULLY. 

Cutting  down  timber  on  state  lands  to  ship  out  of  state. .  4807 

Destroying  or  injuring  buildings,  etc 5047 

Defined   4544 

Destroying  any  ballot 4582 

Making  false  return  of  marriage 4631 

Neglecting  or  refusing  to  ddiver  water,  etc,  from  iiri- 

gation  canal   5040 

Obstructing  stream  or  waters  improved 5047 

WILLS. 

pOTgery  of 4937 

WINDOWS. 

Breaking  open  to  make  arrest 5246 

May  be  brokien  open  to  retake  person  after  escaping*  5254 

WIRE. 

Telegraph  or  telephone,  cutting  or  breaking,  etc  -  - 5097 

WITHDRAWAL. 

Of  plea  5392 

WITNESS. 

At  coroner's  inquest  5775 

Before  grand  jury,  who  may  be  pfesient,  interpreter,  ietc. .  531 1 

Bribery 4655 

Certain,  may  be  requiried  to  give  security 5276 

Co-*defendants  may  be  for  each  other,  whta 5455 

Compelling  attendance  of 5592 

residing  out  of  county 5595 

Competency  of 5589 
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WITNESS  (Continued). 

Cross-examination  of   5457 

Defendant  may  be,  before  grand  jury 5306 

cannot  be  compelled  to  be,  against  himself 5136 

in  criminal  actions  as 5^3^ 

right  ot  as  to 5134 

may  be 5263 

Deposition  of,  to  threatened  offense 5144 

to  committed  offense 5222 

to  be  read  to  defendant  on  examination 5261 

Discharging  one  of  several  defendants  to  be 5454 

Discrediting  by  party  producing 5457 

Disobeying  subpoena 5596 

Dissuading  from  appearing 4654 

Effect  of  promise  of  acquittal  to  defendant  to  become 5454 

Effect  of  discharging  one  of  several  defendants  to  become  5456 

Examination  of 5599 

defendant's   5263 

must  be  in  presence  of  defendant 5262 

powers  of  court 5756 

Exclusion  and  separation  of 5264 

Experts  as,  on  trial  for  forgery 5461 

For  defendant ;  defendant  must  make  affidavit  as  to  mate- 
riality    5625 

For  defendant;  how  many  allowed;  witness'  fee. . . . 5625 

how  paid 5625 

Failure  to  indorse  names  of,  on  indictment 5324 

Foreman  of  grand  jury  to  administer  oath  to 5304 

Grand  juror,  challenge  to,  on  ground  that  he  is 5285 

Husband  and  wife,  competent  when 5590 

Impeachment  of,  by  party  producing 5457 

adverse 5457 

Incompetency  of,  defense  to  perjury 4638 

Juror,  when  used  as  a 5472 

Motion  for  continuance  on  ground  of  absence  of 5413 

Names  of,  to  be  indorsed  on  indictment 5324 

Offering  bribe  to 4655 

On  failure  to  appear,  undertaking  forfeited 5597 

On  refusing  to  give  security,  may  be  committed 5277 

On  trial  of  challenge,  juror  may  be  examined  as 5440 

Payment  of  expenses  of 5625 

Preventing  attendance  of 4654 

Procuring,  to  swear  falsely 4643 

Receiving  or  offering  to  take  bribes  4656 

Refusal  of,  to  answer 4676 

Refusing  to  attend  and  testify  before  legislative  committee  4610 

Refusingr  to  be  sworn 4676 

Right  and  privilege  of  defendant  as 5591 

^'•'rnrtiy  for  appearance  of,  when  required 5275 
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Separation  and  exclusion  of 5457 

Stating  what  he  does  not  know  to  be  trae 4641 

Suspension  of  civil  rights  is  not  bar  to  becoming 5126 

Temporary  removal  of 5598 

Testimony  of,  may  be  proved  against  him  in  perjury 4551 

To  a  duel,  privilege  of 4893 

To  appear  on  appeal,  undertaking 5734 

To  be  examined  conditionally 5599 

To  determine  question  of  continuing  insanity 5512 

Unable  to  give  security,  deposition  may  be  taken 5278 

Unable  to  give  security,  may  be  examined  conditionally. .  5278 

Undertaking  of,  to  appear,  when  and  how  taken 5274 

When  husband  and  wife  are  incompetent 5590 

When  defendant  is  incompetent   5591 

When  need  not  know  his  testimony  is  material 4^39 

Who  are  competent 5589 

Witness  neglecting  to  appear  as  a  witness 4849 

WOOD. 

Cord,  larceny  of 4969 

Defacing  marks  upon 5002 

Injuring,  growing  on  land  of  another 5087 

Setting  fire  to 4760 

WORDS. 

Construction  of,  used  in  this  Code, 
see  Pol.  Code,  16-17. 

Construction  of,  used  in  indictment  or  information 5344 

Oath,  includes  affirmation 4635 

see  Sec.  17,  Pol.  Code. 

WORKS  OF  ART  AND  UTERATURE. 

Injuring  or  destroying .* 5094 

WRITING. 

Includes  printing,  Pol.  Code,  17 

WRIT  OF  HABEAS  CORPUS. 
See  Habeas  Corpus,  5741  ct  seq. 


